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In  the  times  in  which  we  are  at  present  living  it  seems  as  though 
everything  that  has  hitherto  formed  the  basis  of  hmnan  society  is 
being  shaken  to  its  foundations.  A  war,  more  destructive  and  wider  in 
its  range  than  any  earUer  one,  encompassing  almost  the  whole  earth 
and  all  its  nations,  has  shaken  one's  faith  in  the  future  of  mankind.  It 
has  destroyed  mutual  confidence  between  peoples  and  instead  created 
a  hatred  unparalleled  in  history.  And  the  conflict  has  been  raging  about 
material  values,  about  the  riches  of  this  world  and  their  distribution. 
For  the  sake  of  areas  of  land  and  the  raw  materials  to  be  found  in 
them,  mankind  has  been  plunged  into  this  world  struggle  which  is 
destructive  of  all  civilization.  At  the  same  time  states  are  stirred  by  the 
bitterest  opposition  between  fundamentally  different  views  of  life  and 
society,  briefly  expressed  by  the  words:  democracy  and  dictatorship. 

Soon  after  the  end  of  the  last  world  war  there  seemed  to  be  a  general 
feeling  of  confidence  that  a  common  league  of  all  states  would  be  able 
to  ward  off  all  future  wars.  The  same  confidence  did  in  fact  prevail 
for  a  time  after  the  end  of  the  first  world  war  with  regard  to  the  League 
of  Nations  then  founded.  But  then,  as  now,  the  hope  of  a  lasting  peace 
through  a  league  of  nations  seems  again  to  fade.  The  nations  are  again 
beginning  to  divide  into  large  groups  of  power.  And  again  the  strife 
is  concerned  with  the  great  material  values,  the  earth,  its  riches,  and 
power  over  others.  At  the  same  time  the  exploitation  of  atomic  pheno- 
mena has  led  to  the  invention  of  universally  destructive  weapons  for 
use  in  a  coming  world  war  between  the  new  gigantic  groups  of  power 
that  have  arisen.  In  such  a  new  world  struggle  mankind  and  its  civiza- 
tion  are  threatened  with  destruction. 

What  can  save  mankind  from  disaster,  from  those  wars  about  the 
material  goods  of  this  world,  which  throughout  the  whole  history  of 
mankind,  from  primitive  times  until  the  present  day,  have  ravaged 
nations  and  countries,  and  which  now  threaten  mankind  with  annihil- 
ation? 

It  seems  as  if  only  a  new  community  and  a  new  type  of  man  can 
save  mankind. 


BOOK  1 

A  NEW  TYPE  OF  MAN 


The  human  society  that  is  to  come  is  first  of  all  the  man  that  is 
to  come.  Even  though  a  society  be  given  a  perfect  constitution,  it  does 
not  avail  much  if  the  men  of  whom  the  society  is  composed  are  of  a 
poor  quality.  So  far  as  I  can  see,  the  political  parties  overlook  the 
deepest  human  question;  for  they  are  all  concerned  only  with  externals, 
with  social  arrangements  of  this  or  that.  They  have,  however,  neglected 
the  most  important  element:  Man.  It  is  quantity  that  interests  politicians, 
not  quality. 

Society  can  of  course  achieve  a  great  deal,  and  for  thousands  of 
years  it  has  achieved  a  great  deal  in  raising  Man,  as  regards  quality, 
through  its  two  powerful  means  of  influences:  punishment  and  reward; 
and  it  would  be  naive  to  imagine  that  man  can  be  checked  in  his  bad 
tendencies,  or  improved,  without  these  means  of  coercion,  and  solely  by  a 
free  spiritual  influence.  But  it  would  be  just  as  naive  to  imagine  that 
these  means  of  coercion  are  sufficient,  that  only  a  new,  perfect  social  order 
would  be  able  to  raise  mankind  and  introduce  ideal  fellowship  between 
men  on  the  earth.  If  this  end  is  to  be  gained  a  striving  after  both,  a  new 
type  of  man  and  a  new  community  is  necessary. 

First  of  all,  then — both  in  the  relation  between  men  in  the  indivi- 
dual society  and  between  the  nations — no  deeper  renewal  is  possible 
without  a  new  type  of  man.  The  type  of  man  that  has  hitherto  been  the 
dominant  one  in  the  conflict  between  the  nations,  in  the  economic,  politi- 
cal and  spiritual  strife  between  men  in  the  individual  society,  is  just  as 
far  below  the  type  of  man  that  must  come  if  the  world  is  to  be  saved, 
as  the  primeval  man,  who  was  but  little  above  the  animal,  is  below  the 
type  of  man  of  the  present  day.  The  type  which  is  now  dominant  and 
the  greatest  in  number  stands  high  above  primeval  man  in  intelligence, 
in  external,  material  culture  and  in  technical  knowledge  and  ability. 
But  on  one  decisive  point  the  present  day  type  is  related  to  primitive 
man:  they  are  both  types  of  selfishness.  Beneath  all  the  varnish  of  civili- 
zation the  primitive  human  animal  still  lives  in  modern  man.  For  every- 
where in  the  economic  struggle  in  trades  and  industries  as  well  as  in 
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the  political  struggle  in  the  State  and  between  the  States,  nay  even  in 
the  competition  in  the  intellectual  sphere,  most  people  or  at  any  rate 
a  great  part  of  tlie  people  of  the  present  day  are  trying  to  seize  as  much 
as  they  can  of  the  good  things  of  this  world:  money,  lands,  power  and 
honour,  regardless  of  whetJier  it  causes  injury  or  not  to  their  neighbour 
or  society. 

There  is  a  small  elite  of  rare  exceptions  to  this,  but  it  is  the  selfish 
type  of  humanity  that  always  prevails,  in  industrial  and  commercial 
life  as  well  as  in  the  intellectual  and  in  the  political,  within  the  indivi- 
dual nation  and  between  the  nations  mutually.  In  commerce  and  indus- 
trial life  the  individual  tries  to  beat  down  his  competitor  with  all  the 
means  he  can  find,  even  the  most  ruthless.  The  laws  alone  can  set  op 
a  certain  limit,  but  hitherto  only  a  weak  limit,  to  this  ruthlessness.  In 
political  life  the  type  is  mainly  represented  by  the  climber,  who  by 
aggressiveness  and  intrigue  tries  to  snatch  a  position  of  power,  regard- 
less of  whether  his  abilities,  knowledge  or  character  justify  him  in  it. 
By  so  doing  he  pushes  out  others  w^ho  are  far  better  qualified  to  guide 
the  State  than  he,  but  who,  because  of  their  higher  human  standard,  do 
not  wish  to  make  use  of  his  low,  external  means.  A  great  number  of 
politicians  of  the  present  day  belong  to  the  climber  type.  In  his  self- 
absorption  it  does  not  occur  to  the  climber  that  every  time  he  snatches 
a  position  by  his  party  politics,  aggressiveness  or  intrigues  at  the  expense 
of  those  who  are  more  capable,  he  is  injuring  society. 

But  even  in  the  intellectual  sphere,  even  in  the  world  of  art  and  science, 
the  fight  is  often  carried  on  quite  selfishly  with  the  lowest  means.  There 
are  several  authors,  artists  and  men  of  science  who  steal  the  intellectual 
property  of  somebody  else,  i.  e.,  they  selfishly  take  possession  and  make 
use  in  their  own  works  of  another's  ideas  without  mentioning  the  source; 
and  the  intellectual  disagreements  between  different  points  of  view  and 
trends  of  thought  are  often  set  forth  in  the  form  of  so-called  polemics, 
which  in  reality  is  nothing  but  a  fight  for  the  sake  of  self-assertion,  and 
not  an  interchange  of  opinions  in  the  endeavour,  in  unselfish  interest,  to 
arrive  at  the  truth  by  united  efforts. 

In  the  relations  between  the  states  the  most  savage  desire  to  seize  upon 
the  largest  areas  of  the  earth  and  the  largest  amount  of  raw  materials 
leads  a  struggle  raging  with  the  most  ruthless  forms  of  economic  means 
of  force  and  war. 

This  selfishness  in  every  sphere,  this  struggle  with  all  available  means 
to  destroy  ones  neighbour  or  push  him  aside  in  the  economic  and  intel- 
lectual world,  in  politics  and  international  life,  shows  that  men,  in  spite 
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of  all  their  technical  progress  and  material  civilization,  have  not  yet 
got  beyond  the  stage  of  the  beast  of  prey,  of  the  fight  in  the  jungle.  Only 
a  few  of  the  great  leaders  of  mankind  have  pointed  the  way  to  a  new 
type  of  man,  that  of  unselfishness,  but  the  race  of  men  has  not  yet  fol- 
lowed those  few  lonely  ones.  On  the  contrary  it  has  persecuted  them, 
stoned  them,  crucified  them,  the  majority  instinctively  feeling  that  the 
ideal,  which  these  few  great  ones  demand  of  them,  is  the  renunciation 
of  preying  upon  their  fellow-men,  and  the  annihilation  of  the  beast  of 
prey  in  themselves. 

For  good  reasons  we  have  no  statistics  on  how  many  per  cent  of 
humanity  are  selfish  and  how  many  are  unselfish.  Besides,  many  people 
are  a  blending  of  both.  But  in  any  case  we  do  humanity  no  wrong  when 
we  say  that  vast  numbers  of  people  in  all  conditions  of  life  are 
preponderantly  selfish;  and  when  we  observe  the  struggles  in  econo- 
mic and  intellectual  life,  in  political  life  and  in  the  relations  between 
the  States,  it  seems  justifiable  to  conclude  that  the  majority  belong 
mainly  to  the  selfish  type.  It  is  at  any  rate  this  type  that  is  the  most 
dominant. 

In  the  twentieth  century  civilization  has  been  even  further  set  back, 
the  jungle  fight  in  its  most  brutal  form  having  spread  to  various  new 
social  and  political  parties,  over  which  it  has  not  the  mastery.  Even 
though  the  strife  between  them  can  only  fittingly  be  carried  on  with 
spiritual  weapons,  and  though  none  of  these  parties,  be  they  Com- 
munist or  Fascist,  have  monopolised  the  truth,  their  adherents  have 
none  the  less  considered  themselves  justified  in  murdering  those  whose 
opinions  differ  from  their  own.  They  do  not  leave  judgment  to  the  com- 
munity, to  the  courts  of  justice.  They  take  the  law  into  their  own  hands, 
consider  themselves  supreme  judges  and  thrust  out  of  the  way  those 
who  have  other  social  principles.  Social  science  is  an  extremely  difficult 
science,  and  the  various  social  groups,  be  they  Liberalist,  Socialist, 
Communist  or  Fascist,  have  only  got  hold  of  a  small  fragment  of  the 
truth  about  society  and  its  betterment.  And  yet,  in  their  intellectual 
pride,  all  these  parties  believe  that  each  of  them  has  found  the  Philo- 
sopher's stone  and  the  only  road  leading  to  the  salvation  of  human 
society;  and  the  leaders  of  these  parties  have  succeeded  in  making  the 
great  mass  of  their  naive,  unintelligent  adherents  believe  in  this  simple- 
mindedness. 

In  their  simple-minded  state  the  poor  misguided  fanatics  of  the  most 
extreme  parties,  especially  the  Fascists  and  Communists,  have  been 
murdering  each  other  in  many  countries,  little  suspecting  that  tlie  opi- 
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nions  of  the  opposite  parties,  the  cause  of  the  murders,  are  based  only 
on  ignorance  and  social  quackery,  and  that,  moreover,  even  the  best 
social  reforms  are  worthless  when  men  themselves  are  not  changed,  and 
that  every  single  individual  adherent  to  the  social  groups  might  fittingly 
begin,  instead  of  murdering  others,  by  reforming  himself,  his  own  soul 
and  its  passions  and  then,  with  Socratic  modesty,  acknowledge  that  the 
reform  of  society  is  an  exceedingly  difficult  problem,  to  the  solution  of 
which  one  can  only  hope  to  contribute  through  years  of  laborious  efforts 
in  social  scientific  research.  To  murder  or  otherwise  injure  others  for  a 
matter  of  such  indifference  as  their  belonging  to  other  social  or  political 
sections  than  oneself — just  as  superficial  as  one's  own — is  a  madness 
which  it  was  reserved  for  the  Iwentieth  century  to  organize  in  a  system. 

Now  when  the  ruthless  struggle  for  power  in  this  very  latest  period  of 
human  history,  in  the  actual  twentieth  century,  has  reached  its  greatest 
expansion,  both  in  the  most  destructive  world  war  between  the  states,  in 
unparalleled  murdering  of  the  innocent  population,  and  in  the  most 
ruthless  social  and  political  conflicts,  leading  to  massacres  of  people 
holding  other  views  or  belonging  to  another  race,  it  must  become  evident 
to  mankind  that  it  is  faced  with  a  portentous  choice  between  two  tj'pes 
of  men:  the  human  beast  of  prey,  the  predatory  type — to  which  most 
human  beings  seem  to  belong,  and  which,  to  the  shame  of  humanity,  has 
made  its  appearance  in  its  worst  form  during  the  present  age — and  the 
unselfish  type  of  man,  who  has  hitherto  been  only  a  rare  exception. 

But  during  the  development  which  has  taken  place  in  these  very  latest 
times  it  will  only  be  natural  that  man,  faced  with  this  portentous  choice, 
and  doubtful  about  everyone  and  everything,  will  resort  to  the  region 
that  lies  bcj'ond  good  and  evil  and  ask  himself:  Why  must  we  give  up 
the  predatory  stage?  Why  cannot  the  ruthless  fight  be  continued?  Why 
cannot  the  individual  man  who  is  the  strongest  even  if  it  be  only  with 
phj'sical  and  other  means  of  power,  and  regardless  of  his  quality,  seize 
as  much  of  this  world's  goods  as  he  likes?  There  have  been  thinkers  in 
these  modern  times,  particularly  Nietzsche,  who  have  maintained  this, 
the  right  of  the  stronger  in  the  ruthless  struggle  for  existence,  impelled 
by  certain  biological  views  of  the  development  of  animal  and  plant  life. 
It  is  true  that  they  have  vaguely  confused  this  type,  the  strongest,  with  the 
highest  type  in  qualiti),  of  man.  Next,  in  all  ages,  both  among  thinkers 
in  ancient  times  and  at  the  present  day  there  have  been  trends  of 
thought  maintaining  that  no  reason  al  all  can  be  given  why  one  type  of 
man  and  one  kind  of  conduct  of  man  towaids  his  fellow-man  is  higher 
in   quality    than   another.    Regarded   scientifically   all    these    trends   of 
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thought  maintain  that  all  types  and  all  kinds  of  conduct  are  equally 
good,  that  it  cannot  be  proved  that  the  predatory  type,  with  its  annihila- 
tion or  crowding  out  of  fellow-human  beings,  is  lower  or  poorer  than 
the  type  and  conduct  of  the  unselfish  one.  On  the  contrary,  experience 
seems  to  show  that  both  in  business  life,  in  politics  and  in  the  relations 
between  states,  the  predatory  type  is  that  which  obtains  the  greatest 
advantages. 

There  are  two  spiritual  forces  which  up  to  the  present  development 
of  the  human  race  have  fought  against  the  predatory  type  and  followed 
unselfishness  as  their  guiding  star.  We  have  called  these  two  forces  the 
ethical  and  they  are:  justice  and  morality.  But  the  problem  which  must 
be  raised  is:  can  any  scientific  reason  at  all  be  given  for  these  values 
or  forces,  justice  and  morality?  If  these  ethical  values  cannot  be  validated 
and,  as  it  has  in  fact  been  recently  maintained,  if  they  are  only  a 
remnant  of  the  mj'sticism  and  superstition  of  the  past,  the  conse- 
quence must  be — even  though  most  thinkers  holding  these  views  must 
shrink  from  it  or  veil  it — that  henceforward  the  predatory  type  must 
be  given  an  entirely  free  rein,  so  that,  unhindered  by  the  inhibitions 
hitherto  set  up  by  justice  and  morals,  it  can  conquer  as  the  strongest 
and  strike  down  all  others,  physically,  economically  and  spiritually. 
When  all  justice  and  morals  are  only  prejudices  and  unjustified  hin- 
drances for  the  free,  ruthless  unfolding  of  life,  all  future  talk  about  the 
quality  of  the  human  type,  about  the  quality  of  the  strong  and  the  weak, 
will  cease.  Might  will  become  Right,  both  between  men  and  between 
states. 


PART  1 

THE  PROBLEM  OF  ETHICAL  VALUES 


CHAPTER  1 

THE  PROBLEM  OF  CIVILISATION: 

CAN  THE  ETHICAL  VALUES,  MORALITY  AND  JUSTICE, 

BE   SCIENTIFICALLY  FOUNDED   ON  REASON? 

In  the  time  in  which  we  are  living  the  foundations  are  shaking  under 
the  values  of  iliorality  and  justice.  This  is  not  strange,  for  there  has  hardly 
ever  in  the  history  of  mankind  been  a  time  which  is  so  marked  by  the 
greatest  spiritual  confusion  and  cleavage  in  all  spheres  of  life  as  ours. 
In  both  the  political  and  social,  the  moral  and  religious  spheres, 
fundamentally  different  views  of  life  in  the  twentieth  century  stand 
opposed  to  each  other;  and  at  the  same  time  a  grave  doubt  has  arisen 
in  the  intellectual  world,  including  the  world  of  science,  about  these 
very  values  wich  have  hitherto  been  regarded  as  the  sustaining  basis 
of  all  human  activity,  the  values  of  morality  and  justice,  both  personal 
and  social.  In  fact,  all  that  has  hitherto  formed  the  fundamental 
principles  of  the  life  of  men  is  being  shaken  by  the  doubts  and  conflicts 
about  these  values  in  our  times. 

1.  To  begin  with  the  conditions  in  the  outer  world  of  power,  with  the 
political  question,  that  is,  the  problem  of  the  right  form  of  government, 
the  whole  of  our  planet,  as  has  been  said,  is  divided  and  contending' 
between  two  deeply  different  systems  or  views  of  life;  the  democratic 
system  (in  a  wide  sense) — which  is  the  ruling  one  in  the  Anglo-Saxon, 
the  Scandinavian  and  several  other  countries — and  the  authoritative 
or  dictatorial  system,  ruling  in  Russia,  Spain,  Portugal  and,  if  not 
formally,  then  at  any  rate  practically,  in  a  number  of  other  states. 
Here  an  objective  description  will  first  be  given  of  the  actual  contrast 
between  these  systems  of  government. 

Taken  in  detail  there  are  considerable  differences  between  several 
constitutions  within  the  democratic  countries,  thus,  for  instance,  there 
are  in  certain  respects  great  differences  between  the  constitutions  of 
England    and   the   United   States   of   America,    and   between   those    of 
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Switzerland  and  the  Scandinavian  countries.  Taken  as  a  whole,  how- 
ever, the  constitutions  of  all  the  countries  under  democratic  rule  have 
several  basic  features  in  common,  features  which  as  a  rule  can 
broadly  be  indicated  thus:  within  certain  limits  the  nation  chooses 
with  comparative  freedom  among  persons  and  political  opinions  at 
the  election  to  the  legislative  assembly:  hence  various  parties  arise 
which  contend  with  each  other  for  the  adherence  of  the  majority 
of  the  people  to  their  political  principles,  their  party  programme  and 
thereby  for  the  right  to  obtain  influence  on  the  laws  of  the  land.  Accord- 
ing to  this  system  it  is  possible  for  the  majority  of  the  nation  through 
the  legislative  assembly  elected  by  itself,  to  decide  on  the  main  lines 
of  the  legislation  and  of  the  government  of  the  community  as  a  whole. 
Just  as  the  different  political  parties  are  allowed  to  fight  freely  for 
their  opinions,  particularly  through  the  press  and  at  public  meetings, 
there  is  altogether  in  these  countries  so-called  freedom  T)f  expression, 
that  is,  a  freedom  for  the  individual  citizen  to  communicate  his  thoughts 
and  opinions  to  others  and  to  fight  for  their  propagation.  Meanwhile 
the  influence  of  the  people  on  legislation  and  its  freedom  of  expression 
have  in  recent  times  been  considerably  restricted  in  the  so-called  demo- 
cratic free  countries  by  the  development  which  has  gradually  arisen  there 
through  the  party-system  and  the  press. 

In  the  countries  under  authoritative  or  dictatorial  rule  there  is  only  one 
parly,  namely  the  party  in  which  the  ruler  is  the  supreme  head  of  the 
state,  and  only  one  political,  fundamental  creed  is  publicly  acknow- 
ledged.The  old  political  parties  prevailing  in  the  earlier  democratic  period 
of  these  countries  have  been  dissolved,  and  the  formation  of  new  parties 
is  not  allowed.  Freedom  of  expression  in  the  sense  mentioned  above,  that 

One  must  separate  parliamentary  from  democratic  rule.  England  and  the 
United  States  have  both  democratic  rule,  but  only  England  has  parliamentary 
rule.  By  the  latter  it  is  understood,  in  the  main,  that  the  government  is  chosen 
by  the  legislative  assembly;  elected  by  a  majority  of  the  people.  This  is  the 
case  in  England,  where  the  members  of  the  Government  issue  from  the  majority 
in  the  Lower  House,  but  not  in  the  United  States,  where  the  ministers  are 
not  elected  by  Congress,  but  are  both  really  and  formally  chosen  by  the  Presi- 
dent, just  as  the  latter  is  not  elected  by  Congress,  but  by  the  people,  by 
direct  election.  So  that,  as  it  is  then  possible  to  have  a  democratic  without 
a  parliamentary  rule  conversely  one  can  have  a  parliamentary  one  which  is 
not  democratic,  e.g.,  the  rule  which  prevailed  in  England  before  the  Reform  Act 
of  1832,  when  only  a  minority  of  the  people  (by  means  of  a  sharp,  partly 
arbitrary  election  census)  had  the  right  to  vote. 
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is,  a  freedom  for  everyone  to  express  whatever  political  or  social  opinions 
he  likes,  through  the  press,  meetings  and  other  public  means  of  expres- 
sion (the  radio,  the  films,  the  theatre)  is  in  these  countries  to  a  rather 
wide  extent  subject  to  the  direction  of  the  government.  Legislation  is 
determined  by  the  ruler  of  the  state  and  his  counsellors,  and  even  though 
these  states  too  have  assemblies  chosen  by  the  people,  often  according 
to  instructions  by  the  government,  these  assemblies  are,  if  not  formally, 
then  in  fact  practically,  only  consultative  as  far  as  legislation  is  concerned. 

Mankind,  then,  in  our  times  stands,  in  the  first  place,  in  a  political 
respect  divided  among  these  fundamentally  contradictory  views  of  life. 
By  these  extreme  contrasts  people  and  society  in  the  twentieth  cen- 
tury are  confronted  with  the  greatest  questions,  not  only  as  problems  for 
discussion,  but  as  nothing  less  than  questions  of  life  and  death  for 
humanity,  for  its  fate,  for  its  civilization. 

These  questions  are: 

1.  Is  the  road  leading  to  the  rescue  of  society  and  the  way  by  which 
civilization  may  be  preserved  still  the  way  that  was  shown  to  mankind 
by  the  new  communities  in  the  seventeenth,  eighteenth,  and  nineteenth 
centuries,  when  they  fought  their  way  through  rebellions  and  revolutions 
against  the  absolute  rule  prevailing  in  the  states  in  their  times,  and 
carried  on  their  banner  the  declaration  of  rights  or  do  the  new  strong 
authoritative  forms  of  government  lead  on  to  the  road  ahead? 

By  the  revolution  of  1688  the  English  people  put  an  end  to  absolute 
monarchy  (that  of  the  Stuarts)  and  in  advance  of  all  other  nations 
created  a  free  constitution  the  most  characteristic  feature  of  which 
was  that  the  laws  could  only  be  made  with  the  consent  of  the  represen- 
tatives elected  by  the  people,  that  is,  the  Parliament,  and  especially  that 
no  tax  could  be  imposed  without  its  consent,  that  the  courts  of  justice  were 
to  be  independent  of  the  government;  and  that  the  personal  liberty  of  the 
citizens,  their  freedom  of  expression  and  their  property  should  be  protect- 
ed by  the  laws  and  the  courts  of  justice  from  arbitrary  interference  on 
the  part  of  the  government.  The  most  essential  of  these  principles  were 
already  established  in  1689,  in  the  Declaration  of  Rights  to  which  the 
new  king,  William  III,  had  to  subscribe.  The  same  principles  appeared 
again  in  the  Declaration  of  Rights  which  the  Free  States  of  North 
America,  after  breaking  away  from  England  in  1776,  gradually  inscribed 
in  the  laws  of  their  .constitution.  In  the  French  Revolution  they  were 
expressed  with  enthusiasm  in  the  declaration  of  the  National  Assembly 
in  1789  about  the  indispensable  human  and  civic  rights,  and  in  the  nine- 
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teenth  century  they  spread  to  most  of  the  European  states,  in  their 
democratic  constitution,  modelled  on  that  of  England. 

The  experiences  which  the  states  have  gained  since  then  under  these 
constitutions  have  not  been  entirely  good.  The  happy  social  conditions 
of  which  people  dreamed  in  the  dawn  of  the  free  constitutions  have  not 
materialised.  In  the  states  of  the  present  day  the  free  government  of  the 
people,  as  in  the  states  of  ancient  times  in  their  democratic  period,  has 
brought  with  it  frequent  strife  between  parties  and  classes,  and  against 
this  background  dictatorship  has  arisen  in  states  where  this  strife  has 
been  particularly  violent  and  where  it  has  had  a  disintegrating  effect  on 
the  very  order  and  security  of  society. 

Are  these  fundamental  principles,  then,  of  the  free  government 
by  the  people  in  the  declaration  of  the  rights  of  man,  still  the  road  to  be 
followed  by  the  communities  in  their  constitutional  life?  Or  must  the 
so-called  free  constitutions  which  issued  from  England  in  the  seven- 
teenth century,  and  gradually  gained  ascendancy  in  most  states  in  the 
eighteenth  and  nineteenth,  now  in  the  twentieth  century  make  way  and 
give  place  again  to  the  absolute  rule,  such  as  this  has  again  arisen  in 
Russia,  the  eastern  states  dependent  on  Russia,  and  in  Spain,  Portugal, 
and  several  other  countries,  where  the  political,  social  and  spiritual 
direction  of  the  whole  nation  from  above  has  succeeded  the  great  con- 
flicts between  the  various  parties,  classes  and  opinions  which  have 
arisen  everywiiere  under  the  free  constitutions? 

Will  not  the  states  of  the  present  day,  perhaps,  in  the  times  to  come 
share  the  fate  of  the  civilized  states  of  antiquity,  the  states  of  the  Greek 
and  Roman  world,  in  which  the  free  government  of  the  people  and 
dictatorship  alternately  succeeded  each  other  for  long  periods?  Will  it 
happen,  then,  in  our  own  age,  after  the  period  of  absolute  monarchy  in 
the  sixteenth  and  seventeenth,  and  partly  in  the  eighteenth,  and  after 
the  period  of  "free  democratic"  government  in  the  nineteenth  century 
that  now,  in  the  twentieth,  we  are  to  enter  upon  a  period  of  absolute 
rule  for  a  hundred  years  or  more? 

2.  Divided  and  uncertain  as  mankind  is  on  the  fundamental  problem  of 
politics,  it  is  equally  so  on  the  social  problem. 

Is  the  right  of  private  property  and  private  enterprise  to  be  the  basis 
supporting  the  industrial  life  of  society,  or  must  the  State  take  over  the 
whole  direction  of  industrial  life  (including  the  trades  and  professions)? 
In  the  countries  of  western  Europe  and  in  America  the  social  order  rests 
in  the  main  upon  the  private  right  of  property  and  private  initiative. 
But  even  in  these  countries  the  hardest  struggles  take  place  between 
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those  sections  of  society  which  give  their  allegiance  to  the  fundamental 
view  of  socialism  and  those  who  adhere  to  the  right  of  private  property. 
And  in  eastern  Europe,  in  Russia  and  the  countries  under  its  influence, 
the  tendency  towards  socialism  has  conquered,  to  a  greater  or  lesser 
extent. 

3.  Meanwhile,  beneath  these  great  political  and  social  questions,  there 
lies  a  still  greater,  still  deeper  question  for  humanity,  namely  the 
problem  of  the  moral  and  juridical  evaluations.  These  evaluations  are 
a  strange  phenomenon,  appearing  as  a  power  in  all  human  action  and 
conduct;  they  sit  in  judgment  on  every  act  of  human  beings,  on  their 
personal  life  as  well  as  on  the  institutions  they  have  created,  including 
the  greatest  of  all  human  institutions,  society  and  its  law  system.  All 
new  movements  in  society,  the  peaceful  as  well  as  the  violent,  arise  from 
these  evaluations.  Revolutions  against  an  existing  state  of  society  are 
due  to  a  basic  evaluation  that  the  existing  society  is  bad.  And  when 
there  is  a  conflict  and  choice  between  the  fundamentally  different  poli- 
tical and  social  systems  mentioned  above,  it  is  due  on  every  side,  on  the 
part  of  their  adherents  and  opponents,  to  definite  evaluations  as  to  which 
legal  system  is  the  best  for  society  in  the  long  run. 

Meanwhile  it  is  not  strange  that  it  has  not  been  possible  to  come  to 
an  agreement  about  the  great  political  and  social  questions,  but  that  the 
whole  world  is  divided  and  at  variance  about  them.  For  in  recent  times 
there  is  a  profound  disagreement  and  vagueness  about  the  deepest  ques- 
tions in  human  life,  about  those  on  which  all  other  questions  depend, 
about  moral  and  juridical  evaluations.  The  times  are  moving  on  the 
surface  when  it  is  thought  possible  to  solve  the  greatest  political  and 
social  questions  without  trying  first,  after  finding  a  basis  for  examining 
it,  to  solve  the  problem  of  the  evaluations  of  morality  and  right  lying 
behind  all  political  and  social  systems,  behind  all  personal  and  social 
rules  of  conduct.  With  a  slight  alteration  of  an  old  and  wise  saying 
one  might  thus  express  it:  Seek  first  the  answer  to  this,  the  deepest 
question  of  human  life,  then  the  answer  to  all  the  questions  in  the 
world  shall  be  given  you. 

Ethics  is  the  scientific  examination  of  the  moral  phenomena,  juris- 
prudence the  scientific  examination  of  the  juridical  phenomena.  It  is 
important,  of  course,  that  ethics  should  (1)  give  a  description  of  morality, 
of  the  moral  rules  by  which  life  is  actually  lived,  just  as  jurisprudence 
gives  a  description  of  the  law  that  is  actually  in  force.  But  ethics 
and  jurisprudence  cannot  be  limited  to  this  descriptive  purpose.  Great 
differences    present    themselves,    both    between    the    different    nations 
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and  between  the  different  ages  in  the  development  of  the  human  race 
in  regard  to  the  morality  actually  followed  and  in  the  positive  juris- 
prudence in  force  in  the  countries  (statutes  and  judicial  practice).  Through 
a  historical  and  comparative  examination  of  the  morality  and  legal  rules 
followed,  however,  in  different  ages  and  by  different  nations,  one  neces- 
sarily arrives  at  the  question:  In  spite  of  all  the  great  number  of  differ- 
ences between  the  morality  and  law  of  the  different  ages  and  nations, 
cannot  certain  common,  fundamental  moral  and  juridical  principles  be 
pointed  out,  showing  how  the  human  race  in  the  course  of  history  has 
fought  its  way  onward  from  lower  to  ever  higher  stages  of  development, 
which  the  primitive  tribes  at  the  present  day  are  still  far  from  having 
reached,  and  which  even  the  civilized  nations,  the  society  of  the  present 
day,  only  follow  imperfectly?  This  leads  to  the  second  and  most  impor- 
tant task  of  ethics  and  jurisprudence:  after  the  actual  description  to 
examine  (2)  whether  it  be  possible  to  establish  morality  and  justice  on  a 
scientific  basis. 

The  solution  or  non-solution  of  this  fundamental  question  of  the  very 
basis  foundation  of  the  moral  and  juridical  values  will  be  decisive  for  the 
future  course  of  mankind;  and  on  this  vital  issue  our  times  display  every- 
where the  signs  of  decay  and  contradiction.  During  the  development  of 
science  in  recent  times  tendencies  gradually  arose  which  showed  a 
strong  critical  attitude  to  the  old  spiritual  values,  morals  and  religion, 
both  in  their  forms  hitherto  known  and  in  their  innermost  core.  The  free 
scientific  spirit,  which  began  to  make  its  appearance  with  the  Renais- 
sance, decisively  broke  through  all  bounds  in  the  eighteenth  and  nine- 
teenth centuries,  and  regardless  of  all  considerations  of  respect  sub- 
jected all  phenomena,  all  values,  including  morals  and  religion,  to 
a  critical  examination  independent  of  the  conceptions  of  the  past.  Then 
at  the  end  of  the  nineteenth  and  the  beginning  of  the  twentieth  century 
a  tendency  arose,  both  in  philosophy  and  in  aesthetic  literature,  to 
deny  the  possibility  of  giving  any  reason  whatever  for  morals  whether 


The  word  ethics  is  derived  from  the  Greek  substantive:  ethos,  which  can 
mean  both  "custom"  and  "character".  "We  use  ethics  both  in  a  wider  and  narrow- 
er sense.  Ethics  in  a  wider  sense  comprises  both  the  theory  of  morals  (also 
called  moral  philosophy)  and  jurisprudence  (philosophy  of  right).  We  therefore 
call  both  morals  and  law  ethical  values.  In  a  narrower  sense  ethics,  on  the 
other  hand,  only  means  the  theory  of  morals.  Usually  ethics  is  taken  only  in  the 
latter,  narrower  sense.  But  as  there  is  also  a  need  of  a  common  word 
there  is  no  reason  why,  along  with  this,  both  law  and  morals  should  not  be 
called  ethical  values. 
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inherited  ones  or  otherwise.  Freedom  for  the  full  unfolding  of  life  in 
all  its  spheres,  unhampered  by  the  rules  of  morals  and  the  ideas  of 
religion  became  the  watchword  of  the  times.  And  at  the  present  day  the 
idea  has  become  more  and  more  widespread  that  the  inherited  religious 
conception  with  its  belief  in  absolute  moral  ideas  is  a  past  stage  in  the 
development  of  the  human  race.  But  at  this  very  time,  when  the  philo- 
sophic and  aesthetic  negativism  or  relativism  in  the  sphere  of  morals  and 
religion  is  gaining  ever  more  ground,  new  strong  contrary  movements 
are  setting  in  suddenly  and  violently.  Mankind  seems  again  to  be 
longing  for  absolute,  everlasting  ideals.  The  battle  then,  is  being  fought 
betw^een  these  two  fundamentally  different  conceptions  of  life,  and  the 
fight  is  becoming  more  and  more  a  problem  of  civilisation,  a  question 
of  the  existence  of  our  civilisation  and  its  future. 

If  one  would  judge  fairly  in  this  life  and  death  struggle  between  two 
fundamentally  different  views  of  life,  the  antagonism  of  which  is  felt 
everywhere  in  the  life  of  men  and  communities  of  the  present  day, 
there  is,  so  far  as  I  can  see,  no  other  way  open  than  the  strictly  scientific. 
True,  it  must  be  admitted  that  a  really  scientific  research,  in  that  very 
sphere  of  spiritual  life,  in  which  the  moral  and  juridical  phenomena 
and  the  opposing  forces  are  to  be  found,  is  fraught  with  great  difficulties, 
greater  than  those  encountered  by  the  scientific  researches  in  external 
nature.  The  difficulties,  however,  cannot  exempt  us  from  at  any  rate 
attempting  a  strictly  scientific  investigation  into  these  depths  of  the 
life  of  the  soul.  We  must  first  go  down  the  deep  shafts  of  human 
life,  where  doubt  and  faith  contend  for  those  values  or  moral  forces 
which  have  hitherto  been  regarded  by  the  peoples  as  the  supports  of 
mankind,  before  we  have  the  right  to  set  to  work  in  the  community 
for  or  against  these  forces. 

The  most  important  condition  for  a  really  scientific  investigation  is 
that  one  enters  upon  it  without  any  kind  of  preconceived  opinions. 
From  the  point  of  view  of  science,  morality  or  immorality  is  at  the  outset 
equally  good  or  equally  bad,  or  rather:  they  stand  equal  at  the  beginning 
of  the  scientific  examination.  They  are  both  at  the  stage  of  accusation 
and  defence,  where  they  stand  before  the  impartial  judge.  Morals  or 
non-morals  are  both  internal  psychical  phenomena  which  must  first 
be  examined  and  treated  quite  objectively  by  science,  just  as  objectively 
as  iron  and  coal,  with  the  same  emotional  indifference  as  that  with 
which  science  examines  the  atoms  of  the  elements. 

Here  there  are  three  possibilities.  The  scientific  investigation  of  the 
ethical  phenomena,  morality  and  justice,  will  either  arrive  at  the  result  that 
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not  only  can  morality  and  justice  not  be  founded  on  reason,  but  that  they 
can  be  scientifically  disproved.  Or  the  examination  will  arrive  at  the 
result  that  these  ethical  values  can  not,  it  must  be  admitted,  be  founded 
scientifically  on  reason,  but,  on  the  other  hand,  neither  can  their  justi- 
fication be  disproved.  Finally  there  is  a  third  possibility,  that  the 
ethical  values  can  be  founded  scientifically  on  reason. 

On  this  vital  question  justice  shares  the  fate  of  morals.  For  the  rules 
of  justice  are  only  that  part  of  the  rules  of  morals  which  society  is  able 
to  enforce  with  external  power,  with  the  vindication  of  the  law  and 
its  technique. 


CHAPTER  2 

EARLIER  ATTEMPTS  TO   PLACE  MORALITY  AND 
JUSTICE  ON  A  SCIENTIFIC  BASIS 

It  is  natural  to  begin  the  investigation  by  asking  the  experience  and 
insight  of  the  past:  What  attempts  have  been  made  in  the  past  to 
give  a  reason  for  ethical  values? 

.When  the  intellectual  activity  which  we  call  science  began  to  make 
its  appearance  in  the  development  of  the  human  race,  it  did  not  begin 
by  examining  the  inner,  psychic  phenomena.  On  the  contrary,  these 
phenomena,  because  of  their  intangible  character,  eluded  the  notice  of 
these  stages  of  science.  At  first  science  was  occupied  entirely  with 
external  facts,  with  the  natural  phenomena  of  the  external  world,  such 
as  the  earth,  the  sea,  the  celestial  bodies,  the  sun,  the  stars  and  so  forth. 
A  higher  stage  in  the  development  of  scientific  activity  is  required  to 
discover  and  examine  invisible,  psychological  forces  and  the  inter- 
relation of  their  causes  and  effects. 

Wherever  that  which  we  call  a  scientific  explanation  first  makes  its 
appearance  in  human  spiritual  development,  it  is  expressed  in  an  un- 
conscious groping,  later  on  in  a  more  conscious  and  deliberate  seeking, 
for  some  other  cause  or  causes  than  those  which  the  human  race  in  its 
infancy  assumed  to  be  the  only  true  causes  of  all  things  and  their 
changes,  namely  supernatural  beings. 

The  supernatural  explanation  is  the  first  explanation  of  causes  put 
forward  by  the  human  race,  and  it  is  due  to  an  analogical  inference 
which  man  draws  between  himself  and  his  powers  and  external  nature 
and  its  activities.  When  primitive  man  sees  that  all  the  activities  and 
changes  within  his  nearest  horizon,  with  which  he  is  himself  acquainted, 
are  due  to  his  own  force  and  interference  or  those  of  other  living  crea- 
tures, it  is  natural  for  him  to  think,  when  he  sees  activities  or  changes  in 
nature,  that  these  too  are  due  to  the  forces  and  interferences  of  living 
beings.  And  as  these  natural  changes  are  often  far  greater  and  more 
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violent  than  any  which  he  and  his  fellow  men  are  able  to  put  into 
execution,  the  powers  behind  these  forces  are  imagined  to  be  mighty, 
supernatural  beings,  able  through  their  activity  to  interfere — both  be- 
neficially and  harmfully — with  his  destiny  and  that  of  his  fellow 
creatures,  on  whom  men  are  therefore  dependent  and  whom  they 
must  fear  and  trj'  to  please.  The  sky  has  its  god,  the  sea  has  its  god 
too,  the  rivers  have  theirs  and  so  on,  and  although  the  names  vary 
from  people  to  people  (Zeus,  Jupiter,  Odin,  Poseidon,  ^Egir,  etc.),  the 
fundamental  idea  of  the  gods  is  the  same.  The  analogy  is  pushed 
further  and  further,  so  that  at  last  the  gods  are  imagined  in  human 
form,  only  of  supernatm^al  size  and  with  supernatural  powers,  and  just 
as  one  tries  to  move  human  beings  to  a  favourable  conduct  by  offering 
them  gifts,  so  one  seeks  to  win  the  favour  of  the  gods  by  gifts  and 
sacrifices.  Meanwhile  it  is  not  only  the  external  world,  nature  and  its 
activities,  of  which  the  gods  are  thought  to  be  the  authors.  The  same 
explanation  of  causes  is  to  be  found  in  the  human  race  in  all  these 
earlier  stages  in  regard  to  such  phenomena  as  morality  and  justice. 
The  rules  of  morality  and  justice — which  coincided  at  those  stages  of 
development — were  the  commandments  of  the  gods. 

As  we  know,  it  was  among  the  Greeks  that  what  is  called  the  scientific 
examination  of  natural  phenomena  first  appeared  and  began  to  super- 
sede the  primitive  explanation  of  these  phenomena  as  being  due  to 
the  interference  of  the  gods.  The  Egyptians  and  Babylonians  probably 
because  of  natural  phenomena  and  their  consequences — the  fertilisation 
of  the  land  by  the  periodical  inundation  of  the  rivers,  drought,  the  cul- 
tivation and  division  of  the  land — had  no  doubt  been  forced  into  mathe- 
matical and  astronomical  thought,  but  only  as  a  practical  art  of  survey- 
ing land,  and  practical  calculation  of  time  by  the  observation  of  the 
celestial  bodies.  But  they  did  not  reach  conscious  thinking  or  philosophic 
study  of  the  world  and  its  origin;  in  this  they  were  satisfied  with  the 
belief  in  the  interference  of  the  gods.  The  Greek,  Thales,  of  Miletus  (circa 
600  B.C.),  who  was  well  acquainted  from  his  travels  with  Egyptian 
and  Babylonian  mathematics  and  astronomy,  was  the  first  to  ask  of 
what  the  inner  essence  of  the  world  consisted,  of  what  matter  it  was 
made.  As  a  sea-faring  Greek,  with  a  strong  impression  of  the  great  ocean, 
it  was  fairly  natural  that  he  should  come  to  the  conclusion  that  the 
original  matter  from  which  the  whole  world  had  arisen  was  water;  the 
lands  had  risen  like  islands  from  the  ocean;  and  his  assumption  seems 
to  be  confirmed  by  the  fact  that  plants  cannot  come  into  being  without 
moisture,  and  that  altogether  every  living  thing,  plants,  animals,  cannot 
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live  without  the  element  of  water.  With  this  a  philosophical  or  scientific 
method  of  thinking  had  been  started  which  has  lasted  up  to  our  own 
times,  passing  through  numerous  changing  assumptions,  hypotheses, 
about  the  same  problem  of  original  matter.  It  is  not  to  be  wondered  at,  of 
course,  that  Thales'  successors  in  natural  philosophy  soon  found  other 
solutions,  other  substances  as  the  original  matter  than  he  did.  Thus  an- 
other found  that  air,  not  water,  was  the  original  matter;  a  third  thought 
it  was  a  kind  of  fire  substance.  In  fact,  Greek  thought,  in  the  sphere  of 
external  nature,  develops  during  these  and  in  later  times  in  two  parallel 
directions.  On  the  one  hand  the  Greeks  develop  the  practical  knowledge 
and  ability  which  they,  as  mentioned  above,  inherited  from  the  Egyptians 
and  Babylonians,  into  a  series  of  special  sciences:  mathematics,  astro- 
nomy, and  physics  (Pythagoras,  Euclid,  Archimedes  et  al).  But  simulta- 
neously an  abstract,  natural  philosophy,  took  up  the  problem  of  the  in- 
most essence  of  the  world.  Side  by  side  with  the  dispute  about  the  nature 
of  original  matter,  a  conflict  arose  as  to  whether  the  inmost  essence  of  the 
world  was  immutable  or  subject  to  constant  change.  One  school  of 
thought  maintained  that  the  world,  everything  in  existence,  is  a  unity 
and  eternally  immutable,  and  that  all  the  multiplicity  and  changes  of 
the  external  world  are  only  an  appearance  (the  Eleatic  school).  Con- 
versely, another  school  maintained  that  everything  is  in  a  state  of 
ceaseless  change,  motion,  in  a  state  of  constant  becoming,  and  that  all 
stationary,  static  existence  is  only  apparent  (Heraclitus).  Finally  a  school 
arose  which  tried  to  mediate  between  these  ideas,  maintaining  that  the 
original  substance  consisted  of  a  multitude  of  minute  elements,  that  these 
were  everlasting,  unchangeable  and  indivisible — atoms — but  that  it  was 
the  blending  and  combination  of  these  atoms  with  each  other  which 
was  the  cause  of  all  change  and  of  all  the  manifold  different  objects 
observed  by  our  senses.  The  atom  was  an  ultimate  element  which 
blended  and  combined  with  others,  but  which  was  not  itself  a  compound 
(Democritus). 

All  these  disputes  about  the  inmost  essence  of  the  world,  of  the  nature 
of  the  original  substance,  whether  the  world  was  everlastingly  immutable 
or  in  constant  motion,  would  in  the  last  instance  seem  to  be  futile,  as  none 
of  the  conflicting  ideas  could  give  any  proof  of  being  right;  they  were  all 
only  assumptions,  suppositions,  in  the  last  resort  subjective  opinions.  A 
doubt,  then,  gradually  spread  as  to  whether  it  would  be  possible  at  all  to 
find  out  what  was  the  essence  of  the  world,  the  inmost  reality  of  nature. 
A  sceptical  spirit  arose  which  resolved  everything  into  subjectivism: 
that  which  is  true  for  me  is  not  true  for  you;  there  is  no  objective  truth 
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at  all,  valid  for  everyone.  That  is  true  which  at  every  given  moment 
seems  to  me  to  be  true.  Several  philosophers  holding  these  opinions  also 
doubted  tlie  correctness  of  sense  observations;  they  denied  the  existence 
of  an  external  world.  Man  thus  becamie  the  goal  of  all  things.  This  con- 
ception would  of  necessity  have  consequences,  also  in  a  quite  human 
sense.  At  any  rate  the  egoism  of  the  individual  became  the  only  guide  to 
normal  conduct  for  several  of  these  philisophers — the  sophists.  If  one 
would  judge  the  more  important  of  the  sophists  quite  fairly,  one  must 
admit  that  from  the  point  of  view  of  knowledge  their  negativism  was 
justified  when  viewed  in  relation  to  the  natural  philosophic  speculations 
that  preceded  them. 

It  was  against  this  background  of  dissension  between  fundamentally 
different  conceptions  of  the  world,  of  general  doubt  about  every  knowledge 
of  truth,  and  of  disintegration,  that  Socrates  arose.  He  agreed  with  the 
sophists  in  so  far  as  he  acknowledged  that  he  knew  nothing  about  the  in- 
most essence  of  Nature,  about  the  external  world  as  a  whole.  The  disputes 
about  it  did  not  interest  him.  Meanwhile  there  was  a  knowledge  which 
he  considered  to  be  the  greatest  and  most  important,  in  fact  the  one 
thing  needful  for  man:  that  of  knowing  himself.  He  declared  that  he 
did  not  understand  anything  about  the  knowledge  of  Nature,  either  in  its 
entirely  or  in  its  details.  In  short  he  says  about  other  knowledge,  in 
comparison  with  self-knowledge:  "I  am  not  yet  able  to  do  what  the 
inscription  in  Delphi  demands:  to  know  myself,  and  it  seems  absurd  to 
me,  so  long  as  one  is  ignorant  of  this,  to  occupy  oneself  with  other  things." 

Socrates  thought  that  in  self-knowledge  he  could  find  a  sure  know- 
ledge, namely  of  what  is  most  important  in  the  life  of  man:  the  way 
to  happiness.  Thus,  in  contrast  with  the  knowledge  of  Nature,  selfknow- 
ledge  might  lead  both  to  a  sure  apprehension,  which  the  knowledge  of 
Nature  could  not  give,  and  besides,  to  an  apprehension  of  something  that 
was  of  far  greater  value  to  man  than  the  subjects  with  which  the  know- 
ledge of  Nature  was  occupied,  namely,  to  the  one  thing  needful,  the  happi- 
ness of  man  (eudaimonia). 

All  men  strive  after  happiness.  Therefore  all  must  know  how  to  find 
the  road  leading  to  this  goal.  According  to  Socrates  all  true  ability  and 
virtue,  all  morality,  consists  in  having  discovered  this,  in  knowing  the 
way  to  happiness.  Socrate's  thought  is  based  on  the  idea  that  ability 
and  virtue  consists  in  knowing,  in  understanding,  that  all  wrong,  un- 
ethical action  is  due  to  a  lack  of  knowledge  of  how  the  goal  of  the  human 
will,  happiness,  is  to  be  reached,  and  that  therefore  no  one  errs  of  his 
own  free  will,  that  no  one  intentionally  does  that  which  is  evil. 
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If  Socrates  is  right  in  this  basic  thought,  that  all  virtue  and  ability 
depend  on  knowing,  this  is  the  strongest  scientific  validation  of  moral- 
ity. For  no  reason  can  be  stronger  than  showing  that  morality  itself 
is  a  science. 

But  how  did  Socrates  arrive  at  this  result,  that  morality  is  an  under- 
standing? 

In  his  time  the  Greek  civic  community  had  reached  a  high  standard 
in  their  handicrafts,  in  technical  ability  to  use  materials  for  practical 
purposes,  first  and  foremost  in  the  erection  of  buildings  with  all  their 
variety  of  arrangements,  in  the  planning  of  streets  and  marketplaces 
or  squares,  in  building  walls  round  the  city,  constructing  aqueducts, 
building  ships  and  vehicles,  etc.  In  this  the  Greeks  profited  by  the 
experiences  gained  by  the  Egyptians,  Babylonians  and  other  nations. 
Starting  from  them  and  combining  them  they  made  great  progress.  All 
this  technical  work  required  great  specialised  skill,  great  ability  in  cal- 
culating the  relation  between  ends  and  means.  The  same  was  true  of  the 
other  kinds  of  industries  or  arts  that  arose  in  a  highly  developed  civic 
community  like  the  Greek,  including  the  so-called  free  professions,  from 
the  arts  of  sculpture  and  painting  to  that  of  medicine.  Everywhere,  in 
an  ever  increasing  degree,  there  was  a  demand  for  greater  technical 
skill.  The  Greek  word  arete,  which  was  commonly  used  later  of  moral 
virtue,  in  the  Homeric  poems  meant  valour,  force  and  quickness,  that  is, 
the  ability  necessary  in  the  calling  of  war,  but  later  it  came  to  mean 
special  skill  in  practical  trades  or  professions,  and  only  still  later  did  it 
acquire  the  sense  of  the  general  quality  of  virtue.  Socrates,  whose  nature 
was  so  deep  and  thoughtful,  could  not  but  wonder  and  be  forcibly  im- 
pressed on  seeing  that  in  all  handicrafts  and  arts  the  advanced  technical 
skill  of  which  had  produced  such  fine  results  in  the  Greek  towns,  there 
was  a  striving  after  greater  and  greater  skill  and  insight  in  the  relation 
between  ends  and  means,  while  concerning  the  happiness  or  welfare  of 
human  beings,  of  the  highest  importance  to  humanity,  there  was  no  cor- 
responding aspiration  after  insight  or  ability.  In  all  other  spheres  it  was 
clear  that  nothing  could  be  attained  without  special  insight  or  skill,  but  in 
this  sphere,  the  most  important  of  all,  everything  was  haphazard.  What 
Socrates  wanted  to  teach  his  fellow  men  was  therefore  a  special  insight 
or  knowledge  of  the  ways  that  lead  to  human  happiness  and  welfare.  In 
Plato's  dialogue,  Meno,  Socrates  says:  "Everything  that  the  soul  engages 

The  Latin*  word  virtus  also  originally  meant  manliness,  bravery  and  later, 
virtue. 
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in  and  constantly  performs,  leads  ultimately  to  happiness  when  guided 
by  insight,  but  to  the  opposite  when  folly  rules.  So  that  if  virtue  is  a 
quality  of  the  soul  which  necessarily  must  be  beneficial,  it  must  be  in- 
sight, since  everything  in  the  soul  is  neither  beneficial  nor  hurtful  in 
itself,  but  becomes  hurtful  or  beneficial  when  united  with  folly  or  insight. 
From  that  point  of  view  virtue  must  be  an  insight,  since  it  is  bene- 
ficial." 

In  the  same  place  Socrates  emphasises,  that  the  good  things  of  life, 
health,  strength,  beauty,  wealth  and  the  like,  are  only  beneficial 
or  useful  to  us  when  we  use  them  in  the  right  way,  but  knowledge 
alone  can  teach  us  this  right  use,  that  understanding  or  insight  which 
is  virtue.  Thus  he  points  out  in  another  of  Plato's  dialogues.  Protagoras, 
that  the  right  knowledge  often  consists  in  the  right  art  of  measuring, 
or  moderation,  when  by  choosing  a  lesser  pain  at  the  moment  one  gains 
a  greater  happiness  in  the  future,  while  conversely  those  who  give  way 
to  the  desires  of  the  moment  choose  a  lesser  good  without  knowing  or 
thinking  of  the  grave  consequences  of  their  action  in  the  future 

The  life  of  the  individual  is  the  starting-point  and  first  object  of  the 
Socratic  validation  of  morality,  but  exactly  the  same  reasoning  or 
evaluation  is  applied  when  we  pass  on  to  the  conditions  or  organisation 
of  society.  Just  as  Socrates  examines  whether  an  individual  quality,  a  so- 
called  good,  a  mode  of  action  of  the  individual  is  beneficial  or  useful  to 
him,  so  also  he  examines  whether  the  diverse  organisations  of  the  State 
are  useful  to  men,  and  on  this  point  he  often  severely  criticised  various 
institutions  under  the  democratic  rule  of  the  city  of  Athens,  since  he 
found  that  the  special  knowledge  and  insight,  which  was  considered 
necessary  in  all  special  trades  and  activities  was  not  demanded  in  this 
sphere.  General  human  welfare,  and  what  was  suitable  and  fitted  for 
its  welfare,  became  the  standard  by  which  the  quality  of  every  social 
action  or  institution  w^as  judged.  From  this  point  of  view  Socrates 
acknowledged  no  state  institution  or  authority.  He  did  not  bow  down 
to  any  state  institution  because  it  could  claim  authority  won  by  tradition. 
He  acknowledged  a  state  institution  only  when  proof  could  be  given  of 
its  usefulnes  or  beneficial  effect  and  its  fitness  for  the  promotion  of 
human  happiness.  This,  however,  makes  one  understand  why  Socrates 
gradually  came  to  be  looked  upon  as  the  great  rebel  who  under- 
mined confidence  in  inherited  state  institutions,  including  the  democratic 
ones,  and  who,  by  subjecting  them  to  the  test  and  criticism  mentioned, 
corrupted  youth  and  was  a  danger  to  the  State. 

Meanwhile  more  recent  thinkers  also  criticised  Socrates'  basic  con- 
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cepton,  that  virtue  is  knowledge,  that  one  acts  wrongly,  as  regards 
morals,  only  through  ignorance,  that  no  one  deliberately  does  what 
is  evil.  Now  it  must  certainly  be  admitted  that  one  may  possess  an 
exact  knowledge,  a  clear  perception  ol  a  virtue,  e.  g.,  self-control, 
without  possessing  this  quality  oneself.  On  the  other  hand,  it  would 
seem  that  there  is  a  certain  core  of  truth  in  Socrates'  view.  Thus,  on 
questions  of  honesty  in  practical  life,  a  close  connection,  will  often  be 
seen  between  vague  thinking  and  muddled  morals,  and  in  the  matter 
of  curbing  a  passion  he  who  gives  way  to  it  will  at  the  moment 
of  action  or  before  it  very  often  have  marshalled  a  number  of  arguments 
for  himself,  which  seem  to  him  to  outweigh  the  arguments  against 
giving  way. — After  Socrates  there  did  indeed  come  another  who  with 
his  deep  insight  into  life  said  of  those  who  killed  him:  They  know  not 
what  they  do. 

It  is  right,  indeed,  that  in  general  Socrates'  chief  assertion,  that  men  only 
act  immorally  through  ignorance,  can  hardly  be  maintained.  It  is  more 
important,  however,  that  some  of  the  most  essential  moral  qualities  do  not 
in  the  first  instance  depend  on  intelligence  but  on  feeling.  As  I  shall  try 
to  show  later,  the  purely  intellectual  ability  to  foresee  or  precalculate  the 
injurious  effects  of  one's  actions  on  one's  fellow  men  is  intimately  as- 
sociated, psychologically,  with  the  strenght  of  one's  feelings  for  those 
whom  the  action  may  eventually  injure,  nay,  it  is  actually  proportionate 
to  it. 

If  Socrates'  attempt  to  base  morality  on  knowledge  has  not  succeeded 
it  is  due,  however,  to  a  deeper-lying  cause,  but  this  has  not  hitherto 
been  seen  in  ethics.  So  far  as  I  can  see,  the  great  difficulty  in  Socrates' 
conception  lies  in  his  taking  the  word  "knowing"  in  a  particular 
sense  and  in  not,  before  defining  morals  or  knowledge,  examining 
whether  it  might  possibly  be  taken  in  different  senses.  In  his  talks  So- 
crates usually  insisted  on  his  listeners  knowing  what  the  discussion  was 
about,  on  their  being  quite  clear  about  the  meaning  of  the  words  used, 
and  reaching  clear  definitions  of  the  idea  underlying  the  words.  Thus 
it  would  have  been  in  the  spirit  of  Socrates  himself  if  one  of  his  hearers 
had  asked  him  the  following  question:  Now,  please  tell  me,  Socrates, 
when  you  say  that  virtue  is  knowing,  what  do  you  really  mean  by  the 
latter  word?  Do  you  take  the  word  knowing  here  in  the  same  sense  in 
which  we  take  it,  e.  g.,  in  mathematics,  in  physics,  in  natural  science 
altogether,  or  do  you  take  it  in  another  sense?  If  anyone  had  put  the 
question  to  Socrates  he  would  perhaps  have  been  compelled,  owing  to  the 
thoroughness  of  his  nature,  first  to  give  some  attention  to  the  knowledge 
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of  Nature,  which  did  not  otherwise  interest  him;  he  would  then  have 
seen  that  one  cannot  separate  any  part  of  human  knowledge  from 
another  as  less  important,  that  in  all  human  knowledge  or  science  there 
is  a  strict  coherence,  and  that  only  a  survey  of  and  an  investigation  into 
the  fundamental  ideas  common  to  all  science  can  elucidate  the  deepest 
problems  of  human  life.  First  and  foremost  in  all  sciences  is  of  course 
the  idea  of  Knowledge  itself;  the  question:  what  is  really  meant  by  the 
expression:  to  know  something.  "For" — such  a  listener,  adopting  Socrates' 
own  method,  might  reasonably  say — "you  cannot  expect,  Socrates,  to 
be  able  to  convince  us  that  virtue  is  knowing,  until  you  have  told  us 
first  what  "knowing"  is."  And  it  is  possible  that  Socrates'  ponderings  on 
this  question  and  his  answer  would  have  led  thinking  into  quite  new 
paths,  so  that  we  should  not  have  had  the  vagueness  that  pervades  all 
the  later  schools  of  thought  indeed  all  later  ethics,  both  the  ethics  of  the 
Epicureans  and  Stoics  of  antiquity  and  the  ethics  of  utilitarianism  and 
of  duty  of  modern  times.  There  was  no  listener,  however,  to  put  this 
question  to  Socrates.  And  we  can  add:  there  has  not  been  anyone  since 
who  has  asked  this  question.  This,  the  most  important  of  all  questions, 
was  forgotten. 


All  later  Greek  ethics  agreed  with  Socrates  on  certain  main  points, 
even  though  they  often  disagreed  among  themselves  and  split  up  into 
schools  or  different  intellectual  systems.  The  main  point  is  the  starting- 
point  itself  of  the  ethical  considerations  of  Socrates,  namely,  that  human 
happiness  is  the  aim  of  every  theory  of  morals.  In  this  all  his  suc- 
cessors agreed,  but  disagreement  begins  when  they  have  to  state  more 
definitely  in  what  happiness  consists.  On  the  question  as  to  the  ways 
leading  to  true  happiness  Greek  ethics  separated  in  different  direc- 
tions. Even  here,  however,  there  was  one  point  on  which  all  were  agreed, 
and  on  which  they  all  followed  Socrates.  It  was  in  the  old  Greek  idea 
that  there  must  be  a  certain  limit  or  boundary  to  desire  or  pleasure  too, 
and  that  the  boundless  or  unlimited  is  harmful. 

Plato,  particularly  in  the  later  dialogues,  sets  himself  the  task  of  a 
closer  investigation  into  the  highest  good,  the  feeling  of  enjoyment  or 
happiness  and  in  what  it  consists.  From  the  experience  of  his  life  he 
arrives  as  the  result  that  what  we  call  pleasure  or  the  feeling  of  enjoy- 
;iient  consists  of  different  things,  that  a  line  must  be  drawn  between  bad 
and  good  pleasures.  Feelings  of  pleasure  at  the  sight  of  beautiful  colours 
or  figures,  at  beautiful  sounds  or  odours,  at  the  activity  of  thought,  are 
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feelings  of  enjoyment  in  which  no  pain  is  concealed.  But  immoderate 
or  unlimited  pleasures  must  be  avoided.  The  soul  must  unite  various 
forces  harmoniously  in  itself,  without  excess  in  any  direction;  the  high- 
est virtue  therefore,  is  the  virtue  of  the  moderate  mind  which  exercises 
control  over  single,  exaggerated  desires. 

These  considerations  do  indeed  underlie  Plato's  treatment  of  the 
problem  of  society.  In  his  chief  work  on  the  government  of  "the  State'" 
(politeia)  he  emphasises  that  the  individual  desires  in  the  State  must  be 
kept  under  strict  control,  no  one  must  be  allowed  to  do  as  he  likes  or 
occupy  himself  in  whatever  way  he  chooses.  The  activity  of  the  com- 
munity is  founded  on  a  division  of  labour  in  which  each  one  has  his 
definite  work  to  perform,  different  needs  being  thereby  satisfied  in  a 
harmonious  way.  Consequently  the  State  had  not,  as  the  sophists  main- 
tained, arisen  through  an  arbitrary  agreement  between  individuals,  but 
was  deeply  rooted  in  human  needs,  as  no  one  can  exist  alone,  but  needs 
many  things  which  the  fellowship  of  the  community  and  the  division  of 
labour  can  procure  for  him.  But  it  follows  from  the  division  of  labour 
that  each  one  must  do  the  work  for  which  his  nature  and  abilities  best 
fit  him.  The  virtue  that  is  of  particular  importance  for  society  is  justice, 
but  the  fundamental  idea  of  justice,  according  to  Plato,  consists  exactly 
in  each  one  attending  to  his  own  task  and  not  engaging  in  irrelevant 
affairs,  therefore:  let  each  one  do  that  work  in  the  community  for  which 
he  is  specially  suited.  A  strong  specialised  and  classified  system  in  the 
order  of  the  State  will  be  the  result.  In  this  Plato  strongly  opposes  the  indi- 
vidualism and  democracy  of  his  time  and  advocates  an  authorative  rule 
with  a  strict  control  of  intellectual  life  (both  in  poetry  and  art)  on  the 
part  of  the  State,  so  that  the  people  shall  not  be  corrupted  by  bad 
spiritual  influences;  and  an  economic  planning  of  the  trades  and  indu- 
stries. Under  democracy  each  man  does  as  he  pleases  in  unchecked  free- 
dom of  action  and  speech,  and  this  leads  to  the  disappearance  of  every 
authority  in  the  family  as  well  as  in  the  State.  And  each  thinks  he  under- 
stands how  the  State  ought  to  rule.  But  this  rule  is  really  an  art,  under- 
stood only  by  the  wisest  and  most  capable.  Like  every  other  special 
occupation  the  business  of  statesmanship  requires  a  specific  knowledge 
of  affairs  and  careful  preparation.  Plato  demands  the  most  com- 
prehensive scientific  training  of  the  rulers  of  the  state  and  the  most 
thorough  practical  experience.  He  says:  "Either  the  philosophers  must 
become  kings  of  the  states,  or  they  who  are  now  called  kings  and  rulers 
must  begin  to  study  philosophy  in  a  genuine  and  satisfactory  manner. 
If  this  union  of  political  power  and  philosophy  is  not  brought  about,  and 
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all  the  large  number  of  minds  that  are  at  present  turned  in  one  direction 
alone  are  compelled  to  give  this  up,  there  is  no  possibility,  my  dear  Glau- 
con,  of  putting  an  end  to  the  evil  in  the  States,  nor,  I  believe,  in  the 
human  race.  And  until  that  happens  that  order  of  the  State  which  we 
have  here  described  in  words  will  never  get  within  the  region  of  possi- 
bilities and  see  the  light  of  day."  The  training  of  the  rulers  therefore 
becomes  of  the  greatest  importance  for  the  foundation  of  a  sound  life  in 
the  State.  But  with  his  wordly  experience  Plato  was  not  by  any  means 
of  the  opinion  that  the  philosophers  or  scientific  thinkers  would  be  able 
to  rule  by  virtue  of  their  scientific  training  alone.  After  this  training  they 
would  have  to  learn  the  meaning  of  life  and  its  needs  through  many  years 
of  practical  work. 

In  his  ethical  investigations  Aristotle  continues  the  reasoning  of 
Socrates  and  Plato.  Every  human  activity  is  aimed  at  obtaining  a  good. 
But  which  is  the  highest  good?  Everyone  will  answer:  happiness  or 
bliss.  But  in  what  does  happiness  consist?  According  to  Aristotle  it 
consists  in  developing  the  abilities  peculiar  to  one's  nature,  the  bringing 
to  perfection  of  one's  gifts.  As,  however,  the  peculiar  gift  or  capacity 
in  man  (as  distinguished  from  animals)  is  reason  or  intellectual  activity, 
happiness  consists  in  the  rational  activity  of  the  soul.  These  basic 
thoughts  are  further  developed  by  Aristotle  in  his  chief  ethical  work: 
Ethica  Nicomachea.  At  the  beginning  of  this  he  points  out  that  there 
are  very  different  opinions  among  men  about  happiness  and  in  what 
is  really  consists.  Some  think  it  consists  in  material  pleasures,  to  other 
it  means  honour,  other  again  think  it  is  to  be  found  in  riches,  and 
so  on.  Aristotle,  however,  thinks  it  can  be  found  in  a  generally 
recognised  form  of  happiness  which  is  above  the  so-called  kinds  of  good 
mentioned.  He  concludes  thus:  Everyone  who  has  some  definite,  special 
work,  e.  g.,  an  artisan,  a  sculptor,  has  an  activity,  a  function  which  is 
peculiar  to  him  and  which  in  itself  is  an  excellent  good.  And  so  for 
man  as  such  there  must  be  some  work  or  function  which  is  peculiar 
to  him  and  may  be  called  his.  In  what,  then,  can  this  peculiar  work  or 
function  consist?  It  cannot  be  that  of  living  itself,  of  the  nourishing  and 
growth  of  the  bod5%  for  we  have  that  in  common  with  all  living  things, 
the  plants  included.  Neither  can  it  be  the  life  of  the  senses,  for  we 
share  that  with  all  the  animals.  There  remains,  then,  as  peculiar  to  man 
as  such:  a  life  suited  to  action  directed  by  reason,  or,  as  he  also 
expresses  it:  the  work  of  man  is  a  spiritual  function  guided  by  reason. 
The  peculiar  human  ability  is  not  that  of  the  body  but  that  of  the  soul. 
Human  good  or  happiness  therefore  consists  in  a  spiritual  activity,  in 
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virtue  and  efficiency.  We  call  happiness  a  spiritual  activity,  Aristotle 
expresses  these  thoughts  many  times  and  in  varying  forms.  Thus  in 
another  place  he  says:  „That  which  is  by  nature  peculiar  to  each  one 
is  the  best  and  most  delightful  for  him.  Therefore  the  life  of  reason  is  so 
for  man,  as  reason  really  is  man.  This  life  will  then  be  the  happiest." 

The  ethics  of  Aristotle  are  closely  connected  with  his  theory  of 
knowledge.  In  the  problem  of  the  old  Greek  natural  philosophy:  change 
or  immutability,  he  finds  the  solution  in  distinguishing  between  what 
may  be  called  the  matter  and  form  of  things  and  beings.  Matter  in  the 
world  is  the  inactive,  passive,  form  the  active,  creative  element,  which 
from  an  inherent  tendency  in  things  and  being  seeks  to  achieve  the 
object  of  realizing  the  perfection  peculiar  to  each.  Here,  in  fact,  he 
established  an  analogy  between  the  activity  of  man  (e.  g.,  the  shaping 
of  stone,  wood  or  other  material  by  the  artisan  into  a  perfect  but  higher 
state  corresponding  to  it,  a  house,  an  implement,  a  ship)  and  Nature  as 
a  whole,  both  the  organic  and  the  inorganic  world.  Hence  a  union 
arises  between  the  theory  of  knowledge  and  the  ethics  of  Aristotle.  And 
man's  striving  after  happiness,  after  the  good  peculiar  to  him  as  man, 
is  a  striving  to  reach  the  perfect  form  of  his  being,  and  the  universe  then 
really  seems  to  him  to  be  an  ethical  world,  everywhere  impelled  by  an 
.aspiration  to  ascend  from  a  lower  to  a  higher  stage  of  development, 

Aristotle  points  out  that  besides  reason,  there  are  natural  forces  or 
urges  in  man's  nature  which  contend  against  reason.  He  who  can 
control  these  impulses,  who  has  perfect  control  of  himself,  obeys  the 
dictates  of  reason  in  his  soul.  Like  Plato  he  arrives  at  the  idea  of 
the  right  aim  or  moderation  and  so  develops  his  theory  that  the  virtues 
in  all  conditions  of  life  are  the  right  mean  between  two  opposite  states, 
which  must  be  regarded  as  exaggerations.  He  who  enjoys  every  plea- 
sure and  cannot  restrain  himself  from  any  becomes  dissolute,  but  he 
who  flees  from  every  joy  becomes  dull.  Most  things  in  life  are  spoiled 
by  too  much  or  too  little.  Plato,  like  Aristotle,  distinguishes  between 
two  different  kinds  of  feelings  of  pleasure,  of  which  he  considers  one  kind 
more  valuable  and  purer  than  the  other,  and  like  his  teacher  he  regards 
the  feeling  of  pleasure  or  joy  in  colours,  sounds,  in  all  art,  and  the  activity 
of  the  mind  as  the  best.  As  a  particular  contrast  he  points  out  that  while 
joy  in  colours,  in  musical  sounds  and  the  like  come  from  the  eye  and  ear, 
the  sense  of  smell  and  of  ordinary  touch  affecting  the  whole  body,  the 
pleasures  that  we  have  in  common  with  the  animals — and  with  which 
self-discipline  is  concerned, — the  pleasures  of  food  and  drink,  and 
the  sexual  impulse — are  physical  and  limited  locally.  Not  every  pleasure 
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is  desirable;  the  former  joys  or  pleasures  are,  according  to  Aristotle, 
above  the  latter  in  their  kind  and  source.  On  the  question  of  the  govern- 
ment of  the  community  Aristotle,  like  Socrates  and  Plato,  is  severe  in 
his  criticism  of  the  enormities  and  excesses  of  the  democracy  prevailling 
in  his  time.  He  points  out  that  under  this  form  of  government  it  is  often 
a  matter  of  chance  who  the  leaders  are.  He  maintains  that  the  govern- 
ment of  a  state,  like  any  other  business  or  profession,  demands  a  special 
knowledge  of  affairs,  and  that  only  they  ought  to  be  rulers  who  have  the 
greatest  specific  knowledge  and  practical  experience  of  social  questions. 
The  highest  form  of  the  state  is  that  in  which  there  is  a  single  ruler 
when  he  is  eminently  efficient.  This  seldom  happens,  however,  in  real 
life;  great  strength  or  ability  are  rarely  combined  with  the  greatest 
insight  and  wisdom,  and  monarchy  therefore  easely  lapses  into  tyranny, 
the  worst  of  all  forms  of  government.  Failing  the  best,  government  by  a 
single  eminent  ruler,  aristocracy  or  government  by  a  few,  particularly 
competent  men  with  great  insight  is  the  best  of  government. 

Later  Greek  philosophy  was  not  on  a  level  with  the  three  great 
thinkers  above-named.  Moreover,  on  the  problem  about  happiness,  in 
what  it  consists,  the  later  Greek  ethics  were  split  up  in  different  systems, 
among  which  there  is  particular  reason  to  mention  two  because  they 
express  two  different  views  of  life,  the  Epicurean  and  the  Stoic  schools. 

Epicurus  defines  philosophy  as  an  activity  which  brings  about  a 
happy  life  by  means  of  meditation  and  discussion.  It  is  a  popular 
fallacy  that  Epicurus  and  his  school  looked  for  happiness  in  material 
pleasures  only.  The  starting-point  of  Epicurus,  that  pleasure  or  the 
feeling  of  happiness  is  the  only  true  good,  he  considers  to  be  an  immediate, 
obvious  fact,  not  needing  any  special  proof.  Striving  after  pleasure  is  of 
the  very  essence  of  man,  the  object  of  all  his  actions.  All  virtues  are 
only  means  to  attain  this  good,  the  highest  possible  feeling  of  joy. 
Epicurus  considers  the  physical  joys  valuable,  but  he  regards  those 
of  the  soul  as  greater.  He  lays  particular  stress  on  securing  felicity 
far  ahead,  for  the  whole  duration  of  life.  Reflection,  foresight  and  con- 
sideration of  what  is  of  advantage  or  disadvantage  in  the  long  run, 
and  self  control  are  therefore,  according  to  Epicurus,  necessary  elements 
in  the  right  art  of  living.  It  is  important  to  avoid  all  anxiety  and 
disturbance  and  all  pain,  unless  the  feeling  of  pain  is  essential  to 
obtaining  still  greater  joy  or  happiness. 

A  private  life  in  undisturbed  peace  and  happiness,  in  calm  enjoyment 
of  the  blessings  most  suited  to  one,  is  what  Epicurus  considers  to  be 
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the  highest;  and  a  man  is  wise  in  keeping  away  from  all  public  affairs. 
Hence  he  is  not  much  interested  in  the  State  or  the  government  of  the 
State,  In  his  opinion  the  State  is  merely  an  institution  for  mutual  insur- 
ance and  protection,  which  has  to  ensure  by  its  penal  laws  that  people 
individually  can  lead  their  lives  calmly  and  mutually  undisturbed  by 
each  other,  as  those  who  would  injure  or  in  other  ways  interfere  with 
and  disturb  the  peaceful  and  happy  lives  of  the  others  being  deterred 
from  it  by  the  law. 

If  one  were  to  characterise  in  simple  terms  the  antithesis  between  the 
ethics  of  the  Epicurean  and  Stoic  schools,  one  would  probably  have 
to  emphasise  that  the  thinking  of  the  Stoic  school  starts  from  an 
essentially  more  gloomy  outlook  on  life  than  that  of  the  Epicurean,  that 
the  Stoics  have  a  far  keener  eye  than  the  other  intellectual  system  for  the 
possibilities  of  pain  and  suffering  in  human  life,  and  that  it  is  therefore 
important  that  man  should  be  trained  to  rise  above  them.  This  is  not 
possible,  however,  unless  human  beings  are  at  the  same  time  freed 
from  their  dependence  on  those  pleasures  and  forms  of  happiness  which 
most  men  regard  as  the  greatest,  but  which  often  come  to  a  sudden  end 
in  the  storms  and  incalculable  vicissitudes  of  life  upon  earth.  The 
Stoics'  experience  of  suffering  in  human  life  goes  deep.  They  agreed 
with  the  Socratic  idea  that  ethics  is  wisdom,  insight  into  life,  and 
their  object,  like  that  of  the  Epicureans,  was  human  happiness,  but 
their  insight  into  life  showed  them  that  illusions  and  errors  lead  men 
blindly  into  the  storms  of  passion  and  into  guilt,  and  that  all  life  in 
excitement  and  desire  means  suffering.  The  Stoics  saw,  firstly,  that  human 
passions  contain  incalculable  possibilities  of  suffering  and  pain  and  that 
only  a  deliverance  from  or  a  subjugation  of  these  destructive  forces  in 
human  life  can  save  men  from  the  suffering  which  threatens  it  from  that 
quarter.  But  next,  the  Stoics  were  keenly  aware  that  those  blessings 
of  which  man  usually  speaks  as  sources  of  pleasure  and  enjoyment: 
riches,  health,  family,  power  and  the  like,  are  often,  as  experience  shows, 
subject  to  mere  chance  and  exposed  to  catastrophes  from  outside  over 
which  man  has  no  control.  The  ideal  picture  of  the  sage  is  therefore,  in 
the  opinion  of  the  Stoics,  a  man  who  has  not  only  freed  himself  from 
his  passions,  but  who  has  also  made  himself  independent  of  the  good 
things  of  the  external  world.  He  escapes  suffering  and  gains  inner  peace 
and  happiness. 

This  insight  into  life  leads  the  Stoics  into  a  strong  tendency  to 
asceticism,  to  a  withdrawal  from  this  world  and  its  external  allurements, 
a  tendency  like  that  which  we  encounter  in  other  contemporary  and 
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in  later  spiritual  systems  and  religions,  for  instance  in  Indian  philosophy 
and  religion,  particularly  in  Buddhism  and  in  early  and  mediaeval 
Christianity.  In  all  of  them  we  meet  with  a  common  feature,  a  with- 
drawal from  or  rising  up  above  this  world  and  its  good  things,  a 
renunciation  of  the  desires  and  impulses  of  life,  a  recognition  that 
to  bind  oneself  to  these  goods  and  these  inclinations  will  sooner  or  later 
lead  to  disaster.  This  withdrawal  from  life  may  lead  to  a  denial  of  life, 
as  in  Buddhism,  which  has  felt  the  suffering  in  all  human  life,  in 
all  its  goods,  desires  and  catastrophes  so  intensely  that  it  sees  its  highest 
aim  in  the  complete  annihilation  of  human  life  in  the  ordinary  sense. 
The  Stoics,  on  the  other  hand,  had  not  given  up  belief  in  a  certain  hap- 
piness, they  believed  in  a  world  reason  ruling  over  all  nature,  to  which 
individual  man  must  subject  his  own  reason,  a  higher  order  of  the 
world,  God.  Nor  had  they  given  up  the  hope  of  reaching  a  certain 
improvement  of  human  society.  A  fairly  large  number  of  Stoics  took 
part  in  practical  life,  especially  as  statesmen  and  lawgivers,  and  often 
they  obtained  a  beneficial  influence  on  the  direction  of  legislation,  but 
they  realised  what  kind  of  fate  they  might  expect  on  the  stage  of  this 
external  world.  The  endeavoured,  therefore,  to  become  spiritually  inde- 
pendent of  the  external  course  and  events  of  the  world,  and  to  seek  the 
highest  satisfaction  within  themselves.  Even  if  those  who  had  worldly 
power  exiled  them  to  desert  regions,  far  from  their  families,  from  power 
and  wealth,  they  would  still  assert  that  they  carried  all  they  owned  with 
them  (omnia  mea  mecum  porto).  They  believed  that  through  the  control 
of  the  mind  and  submission  to  the  world  order  they  could  rise  above 
all  misfortunes  and  vicissitudes,  wealth  and  poverty,  health  and  sickness, 
honour  and  disgrace,  life  and  death. 

As  I  have  tried  to  show  above,  Greek  ethics;  both  in  the  three  great 
thinkers,  Socrates,  Plato  and  Aristotle,  and  in  the  subsequent  Epicurean 
and  Stoic  systems,  threw  a  light  on  certain  aspects  of  the  ethical 
problem,  and  their  thinking  bears  witness  to  deep  insight  into  the 
circumstances  of  human  life.  But  they  were  not  able  to  give  any 
scientific  reason  for  ethical  values,  for  morality  and  justice.  For  if 
such  a  proof  were  to  be  given,  they  would  have  had,  as  J  have  tried 
to  etablish  in  presenting  the  doctrine  of  Socrates,  to  investigate  the  idea 
of  knowing  itself,  since  most  of  them  asserted  that  morality  and  justice 
.were  a  knowing  or  reason.  One  can  therefore  understand  that  ethics  split 
up  in  different  schools,  each  of  which  insisted  on  widely  different  ethical 
ideals  or  values,  for  none  had  been  able  to  indicate  any  objective  standard 
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for  the  different  values,  and  hence  a  fixed  guiding  line  for  the  life  of 
man,  for  his  conduct  and  development  of  morality  and  justics.  It  is 
therefore  very  natural  that  after  the  great  ethical  thinkers,  contempo- 
raneously with  the  later,  opposite  ethical  systems,  there  arose  a  new 
trend  of  thought — scepticism, — which,  being  weary  of  the  strife  between 
the  various  conceptions,  took  up  an  attitude  of  doubt  of  all  moral  values. 
The  sceptic  maintained  both  that  an  objective  knowledge  af  external 
things  was  impossible,  as  all  observation  or  sense  perception  depended  on 
subjective,  constantly  varying  impressions,  and  that  it  was  impossible  to 
give  a  reason  for  ethical  values,  as  here  too,  the  subject  was  the  only 
standard,  and  its  individual  feelings  the  source  of  all  values.  The  sceptics 
thus  dissolved  all  conceptions  of  value,  maintaining  the  nothingness  or 
indifference  of  every  universally  valid  standard,  both  in  the  knowledge  of 
nature  and  in  ethical  evaluation.  If  they  were  asked  how,  then,  one's  life 
should  be  lived,  they  referred — when  the}^  were  conscious  at  all  of  the  con- 
sequences— to  rules  and  customs  actually  in  existence,  to  juridical  prac- 
tice and  law  in  the  province  or  country  concerned.  But  for  such  a  mode 
of  action  they  could  not,  of  course, — from  their  own  standpoint — give  any 
reason  whatever,  any  more  than  for  any  other  mode  of  action  or 
evaluation. 

During  the  latter  period,  in  which  the  thought  of  antiquity  fell  apart  in 
different  philosophical  systems,  with  conflicting  ethical  ideals  or  scep- 
ticism about  all  ethical  values,  another  spiritual  power  arose:  religion, 
with  the  most  positive  assertion  of  the  highest  ethical  ideals.  This  new 
religion,  Christianity,  gradually  took  possession  of  most  minds  and 
became  a  power  in  the  community.  It  did  not,  of  course,  furnish  any 
scientific  proof  of  ethical  values;  instead,  it  bestowed  an  unshakable 
faith  in  these  values,  and  that,  moreover,  in  the  form  of  the  most  absolute 
selflessness  and  self-sacrifice.  The  Church  being  the  only  spiritual 
power  in  the  Middle  Ages,  all  thought,  as  well  as  all  art  and  poetry 
came  under  the  realm  of  the  Faith  and  was  taken  into  its  service.  Free 
scientific  investigation,  which  had  ended  in  intellectual  disintegration 
and  doubt  when  faced  with  this  new,  conquering  spiritual  power,  fell 
silent  for  the  next  thousand  years. 

Such  great  periods  of  spiritual  unity,  so  self-contained  and  with  such 
unshakable  faith,  as  were  those  of  the  Middle  Ages,  are  instinct  with 
sublimity  and  power  of  attraction  over  the  minds  of  men.  Goethe  justly 
says:  „A11  epochs,  in  which  the  faith  is  dominant,  in  w^hatever  form  it 
appears,  are  brilliant,  uplifting  the  heart  and  bearing  fruit  for  the  con- 
temporary age  and  that  which  comes  after  it.  All  epochs,  on  the  other 
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hand,  in  which  the  doubt  in  whatever  form  vaunts  a  mean  victory,  will- 
even  if  they  can  for  a  moment  boast  of  an  illusory  brilliance — disappear 
from  posterity,  because  no  one  will  care  to  torment  himself  with  recog- 
nition of  the  unfruitful." 

It  is  a  different  matter  that  new,  fruitful  spiritual  powers  arise  beside 
the  older  ones.  Thus  experience  shows  that  along  with  the  spiritual 
power  of  religion  another  spiritual  power  becomes  more  and  more 
evident  in  the  development  of  the  human  race,  that  is,  science,  and 
even  though  it  may  for  some  periods  be  pushed  aside  it  will  come  up 
sooner  or  later  with  its  question:  Why?  Man  will  never  stop  seeking 
and  demanding  a  reason.  This  holds  good  both  as  regards  our  picture 
of  the  world  and  as  regards  the  guiding  principle  of  our  personal  life. 
Here  the  period  of  silence  lasted,  for  science,  a  thousand  years.  But  at 
last  science  made  its  appearance  again.  The  rebirth  of  science  is  an 
important  link  in  all  the  period  that  we  call  the  Renaissance.  During 
this  period  it  happened  that  not  only  Greek  and  Roman  literature, 
both  the  scientific  and  the  poetic,  and  antique  art  were  born  to  new  life 
and  became  generally  known  and  studied  in  Europe,  but  while  the 
intellectual  life  of  Europe  was  in  this  way  again  linked  up  with  its 
ancient  culture,  a  new  picture  of  the  world,  a  new  natural  science  and 
a  new  technique  were  also  built  up  on  this  foundation,  and  on  new 
experience  in  connection  with  it.  In  the  Christian  Middle  Ages  there 
was,  of  course,  a  certain  methodical  thiiil<ing,  but  it  was  chiefly  con- 
cerned with  uniting  the  dogmas  of  the  Christian  faith  with  those  of 
Aristotle.  Within  this  narrow  horizon  there  was  a  great  deal  of 
comprehensive  and  keen  thinking,  i.  e.,  the  scholastic,  its  greatest 
representative  being  St  Thomas  Aquinas,  But  in  the  fifteenth  century 
and  the  beginning  of  the  sixteenth  several  thinkers,  such  as  Cusanus 
and  Pomponazzi,  began  to  dissociate  themselves  from  scholastic  thought, 
which  at  that  time  was  chiefly  engaged  in  commentaries  and  inter- 
pretations of  the  Bible  and  the  works  of  Aristotle,  while  these  new 
thinkers  turned  to  Nature,  at  the  same  time  as  they  came  into  contact 
with  other  philosophers  of  antiquity. 

TTie  transition  from  the  Christian  Middle  Ages  to  the  rebirth  of 
science  during  the  Renaissance  occurred  quite  gradually.  The  first 
incentives  to  a  new  development  in  the  intellectual  life  of  Europe  came 
partly  from  the  Arabs,  partly  from  the  Greeks  in  the  steadily  decaying 
Byzantine  empire.  When  the  Arabian  empire  was  organised  in  the 
seventh  and  eighth  centuries  and  at  the  height  of  its  power  extended  from 
Persia  to  Spain,  the  lively  intercourse  between  the  different  parts  of 
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this  vast  empire  led  not  only  to  a  world  trade  and  to  a  considerable 
material  culture  which  had  great  influence  on  mediaeval  Europe,  but 
gradually  to  an  intellectual  Arabian  civilisation,  and  with  it  to  a  science 
which  was  to  be  of  great  importance  to  Europe.  Through  the  contact  of 
the  Arabian  world  empire  with  Greece  under  the  empire  of  Byzantium 
the  Arabs  became  acquainted,  as  early  as  the  ninth  century,  with  Ihe 
scientific  literature  of  ancient  Greece,  in  particular  its  mathematics, 
astronomy  and  physics,  and  on  this  basis  they  made  these  sciences 
advance  still  further.  A  strong  scientific  influence  issued  from  the 
Arabian  universities  situated  nearest  the  new  nations  of  Western  Europe, 
especially  the  university  of  Cordoba  in  Spain,  and  had  its  effect  on 
Christian  Europe  already  in  the  tenth  and  eleventh  centuries,  notably 
in  the  sphere  of  natural  science,  mathematics  and  medicine.  Technically 
too,  owing  to  the  trade  coming  from  their  far-flung  empire,  the  Arabs 
became  mediators  and  promoters  of  progress,  inter  alia,  both  in  architec- 
ture and  navigation.  Thus,  in  their  trade  with  Eastern  Asia  they  are  said 
to  have  become  accquainted  with  the  compass  in  China,  and  to  have  used 
it  in  their  ships  already  in  the  ninth  century,  and  when  it  came  into  use 
in  European  navigation  in  the  twelfth  century  navigators  were  soon 
encouraged  to  venture  out  on  the  great  oceans  with  ever  increasing 
boldness,  and  the  Arabs'  practical  application  of  astronomy  had  the  same 
effect.  A  direct  connection  of  causes  led  from  this  to  the  great  navigation 
of  the  western  ocean  which  culminated  in  the  discovery  of  America  in 
1492.  This  broadened  the  horizon  of  Europe  while  at  the  same  time  the 
trade  with  the  newly  discovered  continents  gradually  brought  Europe  an 
increasingly  great  material  prosperity.  This  expansion  of  the  horizon  is 
another  of  the  important  features  in  the  age  called  the  Renaissance; 
it  encouraged  still  greater  research  and  a  still  greater  survey  of  Nature. 
In  the  sixteenth  and  seventeenth  centuries  the  nations  of  Western 
Europe  were  already  able  to  go  further  into  natural  science  than  their 
teachers,  the  Greeks  and  Arabs,  for  during  this  time  the  new  picture 
of  the  world  was  created  by  Copernicus,  Kepler,  Galileo  and  Newton, 
and  the  Ptolemaic  idea  of  the  earth  as  the  centre  of  the  universe,  ac- 
cepted also  in  the  Christian  Middle  Ages,  now  had  to  yield  to  the  new 
conception  of  the  universe,  in  which  our  planet  became  only  a  part  of  a 
greater  system. 

Meanwhile,  contemporaneously  with  this  influence,  which  thus  ulti- 
mately led  to  a  new  natural  science  and  a  new  world  picture,  Europe, 
towards  the  end  of  the  Middle  Ages,  was  brought  into  direct  contact 
with  and  under  the  influence  of  the  science  of  antiquity,  which  led  to 
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a  resumption  of  research  in  the  sphere  of  social  science  also  and  at  length 
to  a  restating  of  the  basic  problems  of  ethics  at  the  stage  at  which  they 
had  been  left  by  ancient  philosophy.  In  the  fourteenth  century — that 
is,  long  before  the  fall  of  the  Byzantine  empire  and  the  taking  of 
Constantinople  (1453) — Greek  scholars  had  already  begun  to  leave  the 
Greek  empire  which  was  continually  being  threatened  by  attacks  from 
the  Turks  and  the  final  fall  of  which  had  to  be  feared.  The  intellectual 
connection  between  Greece  and  Italy,  which  had  been  broken  off  since 
the  sixth  century,  was  thus  re-established.  These  emigrant  Greek 
scientists  in  a  very  high  degree  promoted  the  direct  study  of  the  literature 
of  ancient  Greece,  as  they  brought  with  them  large  collections  of  old 
manuscripts  of  this  literature  and  aroused  enthusiasm  for  it  by  their 
teaching.  Some  acquaintance  with  Latin  authors,  and  in  a  few  places 
also  with  certain  Greek  authors,  had  no  doubt  still  been  kept  up  even 
in  the  earlier  Middle  Ages,  particularly  in  the  monasteries.  But  this 
interest  and  knowledge  were  but  poor  in  compainson  with  the  close 
study  of  all  the  Greek  and  Latin  writings  which  had  been  preserved, 
and  through  the  teaching  of  the  Greek  scholars  they  were  now  spread 
abroad  over  Italy  and  thence  over  the  rest  of  Europe.  In  this  way  an 
intimate  knowledge  was  obtained  not  only  of  Greek  natural  science  and 
mathematics — that  is,  of  the  ideas  of  Pythagoras,  Euclid  and  Archi- 
medes— but  also  of  the  ethical  conceptions  of  Socrates,  Plato  and 
Aristotle,  and  of  the  teachings  of  the  Epicureans,  Stoics  and  Sceptics. 
As  the  new  natural  science,  one  of  the  main  features  in  the  intellectual 
life  of  the  Renaissance,  continued  to  add  to  the  results  of  the  science  of 
Greek  antiquity,  both  directly  and  with  the  Arabs  as  intermediaries,  so 
it  must  be  considered  another  main  feature  in  this  intellectual  life  that 
a  contact,  as  mentioned  above,  was  now  made  with  the  Greek  contemp- 
lation of  ethical  problems  like  which  on  a  purely  human  basis  tried 
to  find  a  natural  explanation  of  ethical  values  and,  if  possible,  a  scientific 
reason  for  them.  Both  in  natural  science  and  ethics  the  new  age  fought 
against  the  authoritative  faith  of  the  mediaeval  Church.  The  new  world 
picture  was  in  conflict  with  that  world  picture  of  the  Church,  which  the 
Church  upheld,  even  by  means  of  persecutions,  as  far  down  as  the  six- 
teenth and  seventeenth  centuries;  the  attempts  to  find  a  purely  human 
reason  for  morality  and  right  were  at  variance  with  the  spirit  of  the 
mediaeval  Church,  to  whom  the  conception  of  the  rules  of  morality  and 
right  as  the  commandments  of  God  would  necessarily  make  every  further 
argument  superfluous. 
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Early  in  the  period  of  the  Renaissance  we  already  meet  with  thinkers 
who,  quite  familiar  with  the  philosophy  of  Plato  and  Aristotle, 
maintained  that  ethics  were  rooted  in  human  life  itself,  and  that  it 
was  independent  of  religion.  Pomponazzi  was  presumably  the  first  in 
the  new  age  to  maintain  the  independence  of  ethics.  In  a  work  (on 
the  immortality  of  the  soul)  dating  from  the  beginning  of  the  sixteenth 
century,  he  tries  to  show  that  whatever  one  supposes  about  the  fate 
of  the  soul  after  death,  the  moral  laws  remain  unaffected  by  it.  The 
object  of  these  laws  must  be  looked  for  in  life  itself;  they  are  not 
alien  or  external  commandments  to  be  enforced  by  hope  or  fear,  but 
independent  demands,  having  their  origin  in  our  own  being.  A  reward 
or  punishment  after  death  is  not  necessary  then,  for  the  maintenance 
of  the  moral  laws;  they  secure  a  good  which  has  its  object  and  its  value 
in  itself. 

In  short  the  newly  awakened  and  thorough  acquaintance  wuth  the 
fundamental  ethical  thoughts  of  Socrates,  Plato  and  other  Greek  philo- 
sophers produced  a  strong  intellectual  movement;  the  Greek  natural 
way  of  thinking  had  a  disintegrating  effect  on  the  logic  and  artificial 
thought  construction  of  mediaeval  scholasticism.  The  intellectual  diffi- 
dence and  scepticism  of  Socrates  in  regard  to  an  absolute  knowledge  of 
the  world,  and  his  insistence  on  self-knowledge  as  the  most  important 
knowledge  had  a  marked  effect  also  on  this  age.  Among  the  thinkers,  who 
took  up  this  intellectual  attitude  mention  should  be  made  of  Montaigne. 
In  his  Essays  (which  appeared  in  1580)  he  lays  stress  on  the  super- 
fluity and  harmfulness  of  every  external  and  supernatural  reason  for 
morality;  of  real  value  only  is  the  action  which  is  not  decided  by  external 
precepts,  but  which  springs  from  the  standards  of  conduct  we  possess  in 
ourselves.  Morality  must  therefore  dispense  with  support  from  religion 
which  associates  its  commandments  with  hope  and  fear.  Referring  to 
Socrates  Montaigne  pointed  out  the  narrow  limits  of  our  knowledge  and 
its  relativity;  his  attitude  was  sceptical  in  regard  to  all  definite  dogmatic 
ideas  of  the  divinity;  the  latter  is  worshipped  by  different  peoples  under 
highly  varying  figures  and  forms.  He,  who  lived  in  the  period  of  the  wars 
of  religion,  thus  cherished  the  same  liberty  of  spirit  as  Henry  IV,  the 
great  king  of  France. 

Meanwhile  the  influence  of  Greek  philosophy  on  the  thoughtful  minds 
of  the  Renaissance  not  only  made  men  study  the  laws  of  morality,  but 
also  led  them  to  seek  a  natural  reason  for  the  origin,  of  the  community,  the 
State,   and  the   laws,   the   legal  regulations,   laid   down  by   it.   Plato's 
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and  Aristotle's  investigations,  in  particular  of  the  State  and  of  justice, 
the  fundamental  idea  of  human  society,  would  of  course  lead  the  new 
intellectual  life  to  a  contemplations  of  the  growth  of  the  community  and 
the  motives  behind  it. 

Althiisius,  who  lived  at  the  end  of  the  sixteenth  and  the  beginning  of 
the  seventeenth  century,  pointed  out  that  the  reason  why  men  united  in 
communities,  at  first  smaller,  later  in  larger  ones,  was  that  individual 
human  beings,  living  isolated  in  natural  surroundings,  were  often  help- 
less and  in  want,  and  were  therefore  in  need  of  support  from  other 
human  beings.  Men  had  therefore,  in  order  to  help  each  other  mutually, 
in  the  earliest  times  set  up  a  community  by  an  explicit  or  tacit  agree- 
ment, and  entrusted  certain  persons,  the  public  authority,  with  the 
government  of  the  community  or  state.  But  as  this  agreement  or  contract 
for  the  establishment  of  the  government  of  the  community  has  arisen 
from  the  need  of  the  people,  from  human  necessity,  it  will  always  be  the 
welfare  and  need  of  the  people  which  must  be  the  care  of  the  State,  and 
all  government  authority  therefore  issues  from  the  people.  Grotius  later 
set  forth  opinions  which  in  the  main  agreed  with  those  of  Althusius 
quoted  here.  According  to  him  the  origin  of  the  community  and  of  the 
social  authority,  of  government,  was  due  to  an  agreement  between  free 
people;  by  combining  they  sought  to  obtain  legal  security  and  altogether 
to  promote  their  common  welfare.  Grotius  strongly  insists  on  the  legal 
rules  being  independent  of  religion;  man  is  by  nature  endowed  with  a 
social  instinct;  and  he  emphasises  that  certain  rules  of  law  and  order 
mulst  prevail  both  in  peace  and  war  among  men  individually  in 
the  single  community,  the  single  state,  but  also  mutually  between  the 
different  states;  and  by  laying  stress  on  these  rules  (in  his  chief 
work,  1625)  he  became  the  founder  of  international  law.  Hobbes  agrees 
with  Althusius  and  Grotius  about  the  rise  of  society  by  an  agreement 
between  men  for  their  common  good.  But  he  takes  a  more  gloomy  view  of 
human  nature;  he  does  not  agree  with  Grotius  that  man  has  an  innate 
need  of  living  in  a  community.  In  various  works  (which  appeared  about 
the  middle  of  the  seventeenth  century)  he  explains  that  all  that  we 
know  about  the  conditions  among  savage  races  and  about  European 
nations  at  their  oldest,  barbaric  stage,  is  that  it  is  the  innate  impulse  of 
the  individual  human  being  to  seize  as  many  of  the  good  things  provided 
by  nature  and  as  much  power  over  others  as  possible.  In  this  state  of 
nature  many  individual  wills  clash  in  the  struggle  for  the  good  things,  in 
the  general  plunder.  But  after  many  bitter  experiences  men  will  find 
out  that  this  state  of  nature,  this  war  of  all  against  all  (helium  omnium 
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contra  omnes)  is  so  great  an  evil  that  they  must  seek  common  means 
against  it,  that  they  can  obtain  control  of  the  benefits  of  nature  far 
better  by  living  and  working  peacefully  together.  The  innermost  cause 
of  all  moral  and  juridical  rules  is  therefore  the  fundamental  demand 
dictated  by  the  need  of  self-preservation,  the  demand:  that  peace  may 
reign  among  men;  all  virtues  arise  from  this  need  of  peace,  and  this 
peace  must  be  secured  by  a  strong  social  power.  The  authority  of  the 
power  wielded  by  the  State  must  be  absolute.  The  welfare  of  the  people 
is  the  highest  object  of  the  power  of  the  State,  for  the  community  and  the 
State  have  been  established  for  the  sake  of  the  people  and  not  for  the  sake 
of  the  ruler.  But  a  strong  and  absolute  authority  is  to  the  very  interest 
of  the  people,  that  is,  to  ensure  peace,  Hobbes  thus  became  the  scientific 
supporter  of  absolute  government,  and  in  his  time  this  form  of  govern- 
ment actually  prevailed  in  France  and  a  number  of  other  states  on  the 
continent;  for  a  time  it  seemed  likely  to  prevail  in  England  too.  Hobbes, 
however,  was  not  interested  in  absolute  monarchy.  He  lived  during  the 
time  both  of  the  Stuarts  and  of  Cromwell,  the  absolute  ruler  of  the 
English  republic.  And  there  is  no  reason  to  suspect  Hobbes  of  wishing 
to  curry  favour  with  the  latter  by  supporting  the  absolute  power  of  the 
State  under  every  form  whatsoever.  What  Hobbes,  who  was  anxious 
and  nervous  by  nature,  feared  more  than  anything  else,  was  the  masses, 
who  could  easely  be  led  to  riots  and  revolt,  and  in  order  to  keep  a  hold 
on  the  fickle  masses  and  secure  unconditional  peace  for  society  Hobbes 
believed  a  strong,  absolute  ruling  power  to  be  necessary.  Whether  is  was  a 
king  or  Cromwell,  the  ruler  of  the  common- wealth,  who  achieved  this  strong 
power  in  the  State,  would  be  a  subordinate  question  in  view  of  the  object. 

Hobbes  did  not  live  to  see  the  final  fall  of  the  Stuarts  and  the  intro- 
duction of  the  free  constitution  under  William  and  Mary,  as  he  died  some 
years  before  the  revolution  in  1688.  His  successor  in  English  thought, 
John  Locke,  who  was  from  the  first  against  absolute  rule,  had  to  leave 
England  during  its  last  period  and  was  among  the  refugees  who 
prepared  the  revolution  together  with  William  of  Orange.  His  scientific 
works  on  society  and  the  power  of  government  (1690)  therefore  naturally 
took  the  form  of  a  defence  of  the  revolution  and  of  the  free  constitution. 

Locke  agrees  with  his  predecessors,  Althusius,  Grotius  and  Hobbes, 
that  society  has  originated  in  a  free  agreement  which  followed  a  state  of 
nature,  and  that  all  ruling  power  exists  for  the  sake  of  the  people  and  for 
the  purpose  of  obtaining  for  it  the  greatest  happiness.  He  may  not  think 
that  Hobbes  is  right  in  saying  that  the  state  of  nature  was  a  state  of  war, 
but  he  recognises  that  a  state  of  nature  brings  with  it  evils  so  great  that 
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only  firmness  and  order  in  the  State  can  abolish  them.  But  from  the 
point  of  view  that  all  society  and  all  ruling  power  exist  for  the  good  of 
the  people  he  maintains  that  the  voluntary  support  of  the  people  is  the 
sole  warrant  for  a  lawful  government.  The  free  agreement  that  succeeded 
the  slate  of  nature  must  therefore  in  a  certain  manner  be  constantly 
renewed,  tacitly  or  overtly,  when  faced  by  a  new  government,  supported 
by  the  majority  of  the  people.  And  if  a  government  like  that  of  the 
Stuarts  loses  this  support  and  becomes  the  object  of  general  hatred,  the 
people  is  justified  in  removing  it.  William's  assumption  of  the  sovereign 
power  was  an  ideal  arrangement  because  it  was  a  free  people  that 
entrusted  the  rule  to  him,  in  return  for  which  he  was  to  promise  to 
respect  the  rights  of  the  people.  The  highest  power,  however,  continues 
to  rest  wih  the  people.  This  is  seen  when  a  conflict  arises  between  the 
executive  and  the  legislative  powers  (king  versus  parliament) — a  conflict 
about  which  the  English  people  had  had  very  bitter  experiences  under 
the  Stuarts — for  such  a  conflict  can  only  be  settled  by  the  people.  The 
legislative  power  must  be  the  highest  power  and  it  must  be  separate 
from  the  judiciary  power  and  other  factors  of  the  State.  The  rights  of 
the  citizens  are  best  upheld  by  firm  laws  and  independent  judges. 

Locke  indeed  believed  that  man  had  certain  rights  by  nature,  such 
as  the  right  to  personal  liberty  and  the  right  of  owning  property,  and 
these  natural  rights  are  not  lost  because  man  enters  into  a  society,  but  on 
the  contrary  they  must  be  secured  by  means  of  it  and  its  authorities. 
These  rights  must  be  secured  against  arbitrariness.  Thus  the  right  to 
possess  property  must  not  arbitrarily  be  taken  from  the  citizens  by  the 
government:  taxes  must  therefore  not  be  levied  without  the  consent  of 
the  majority  of  the  people.  Like  this  right  of  property,  personal  liberty 
must  also  be  secured  for  the  citizens  as  a  natural  right.  Every  form  of 
slavery  is  contrary  to  nature. 

These  principles  of  Locke's  can  briefly  be  summed  up  thus:  that  a 
government  can  only  be  founded  or  continued  with  the  support  of  the 
majority  of  the  people;  that  the  laws  and  the  law-courts  shall  protect 
the  citizens  against  arbitrariness  on  the  part  of  the  executive  governing 
body,  and  that  there  are  certain  fundamental  rights,  rooted  in  human 
nature,  in  particular  personal  liberty  and  ownership,  which  the  social 
power  must  especially  secure.  These  principles  obtained  the  greatest 
influence  on  the  thinkers  and  on  the  development  of  society  and  the 
Stale  in  the  subsequent  period.  Above  all  they  strongly  influenced  French 
thinkers  like  Montesquieu,  Voltaire  and  Rousseau,  and  through  them  the 
intellectual  life  of  Europe.  But  at  last  Locke's  theory  of  government  and 
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rights  affected  the  life  of  the  nations  too,  and  led  to  the  reconstruction 
of  the  states,  and  this  was  due,  not  least,  to  the  works  of  the  above- 
named  eminent  writers.  The  constitutional  life  of  England,  the  struggle 
of  the  English  people  for  constitutional  freedom  and  civil  rights,  which 
were  most  clearly  expressed  in  Locke's  ideals  of  government  and  law, 
became  the  standard  under  which  the  nations  rose  against  mediaeval 
oppression  and  a  state  of  law  unworthy  of  human  beings.  The  natural 
fundamental  rights  which  in  the  subsequent  period  were  also  called 
the  rights  of  man,  found  practical  expression,  even  in  Locke's  time,  in 
that  Declaration  of  Rights  which  was  to  be  the  introduction  to  and  the 
basis  of  King  William's  rule.  The  North  American  and  the  French 
Revolution  were  from  the  very  first  started  as  a  fight  for  these  human 
rights,  which  were  inscribed  in  the  constitutions  of  the  new  communities. 
The  ideal  of  the  rights  of  man,  however,  became  of  radical  importance 
far  beyond  these  communities  and  transformed  society  from  its  found- 
ations. Thus  the  struggle  against  serfdom  and  all  other  legal  conditions 
of  restraint  among  the  peasantry  was  carried  on  in  the  name  of  the 
rights  of  man,  and  thus  to  victory. 

An  inner  connection  of  causes  leads  from  Socrates,  who  saw  a  reason 
for  society,  for  morality  and  justice,  in  the  happiness  of  men,  by  way  of 
the  thinkers  of  the  Renaissance,  who  in  accepting  these  ideas,  justified 
society  and  its  government  in  the  union  of  men  for  the  common  weal, 
to  John  Locke  and  the  other  English  champions  for  the  establishment 
of  a  connection  between  the  government  and  the  people,  and  the  securing 
of  the  human  rights  of  the  citizens,  and  to  the  later  reorganisation 
of  State  and  society  in  the  name  of  these  ideals.  Socrates'  critical  test 
of  all  rules  and  institutions,  from  the  point  of  view  of  their  importance 
for  the  happiness  of  man,  his  revolt  against  inherited,  unjust  forms  of 
government,  roused  a  spirit  which,  though  it  might  through  long  ages 
be  combated  with  violence  and  kept  down,  could  never  be  entirely  eradic- 
ated. Centuries  were  to  come,  nay  more  than  a  thousand  years,  in  which 
the  slavish  worship  of  authority  gained  the  upper  hand,  namely,  in  the 
period  of  the  Roman  Empire  and  in  the  Middle  Ages.  But  when  the  free 
thought  which  came  with  the  Renaissance  again  raised  its  head  and 
brought  about  a  contact  with  ancient  Greek  thinking  on  a  free  human 
basis,  the  old  Socratic  question  was  revived  during  the  next  following 
centuries,  gradually,  with  ever  increasing  strength,  the  question,  as  to 
whether  inherited  rules  and  state  institutions  led  to  the  benefit  of  man- 
kind and  the  happiness  of  the  people.  This  question  was  gradually  solved 
by  the  fall  of  traditional  state  regulations,  of  the  hereditary  absolute 
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monarchy,  the  power  of  the  nobility  and  the  Church,  and  the  restrictions 
Imposed  on  whole  classes  of  the  population,  but  the  trial  probed  so  deep 
and  the  resistance  was  so  hard  that  often  it  conquered  only  through 
revolutions. 

On  the  whole  in  the  seventeenth  and  eighteenth  centuries  a  spirit  of 
great  confidence  arose  that  human  reason,  with  the  object  of  the 
welfare  of  mankind,  would  be  able  to  devise  not  only  the  right  con- 
stitution, but  also  an  entirely  new  system  of  natural  legal  rules,  which 
ought  to  hold  good  among  the  members  of  the  community.  These  rules 
would  be  founded  on  a  natural  law  which,  because  it  was  based  on 
unchangeable  human  nature  and  the  social  contract  for  the  happiness 
of  mankind,  would  be  universal,  valid  in  all  countries  and  in  all  ages, 
as  opposed  to  positive  law  which  often — not  least  in  those  days — was  a 
desultory,  fortuitous  mass  of  scattered  legal  precepts  and  customs,  in 
many  cases,  moreover,  obsolete  and  due  to  arbitrary  interference  not 
dictated  by  reason,  and  therefore  the  positive  law  varied  markedly 
from  country  to  country  and  from  age  to  age.  Aristotle  already  disting- 
uished between  natural  law  and  positive  law,  and  among  the  Roman 
jurists  we  also  fmd  this  distinction  expressed.  It  was  not,  however,  until 
the  seventeenth  and  eighteenth  centuries  that  the  law  philosophers 
deliberately  and  systematically  drew  up  a  natural  law  based  on  the 
agreement  or  social  contract  for  the  w'elfare  of  mankind,  laying  down 
rules  for  the  various  spheres  of  life,  a  series  of  rights  and  legal  rules 
which,  as  they  understood  it,  had  their  origin  in  human  nature.  It  was 
this  law,  then,  which  was  believed  to  be  inherent  and  innate  in  man, 
which  Goethe  in  Faust  sets  up  as  a  direct  antithesis  of  the  fortuitous, 
positive  law  in  force  in  the  different  countries,  which  is  the  bogey  of 
the  youth  who  have  to  learn  it,  which  is  "inherited  like  a  disease,  and 
which  drags  itself  slowly  along  from  generation  to  generation." 

This  conception  of  natural  law,  to  which  most  law  philosophers  and 
jurists  in  the  seventeenth  and  eighteenth  centuries  assented,  has  been 
of  the  greatest  importance  in  the  development  of  law  in  the  civilised 
world.  Not  only  did  its  eminent  leaders  pave  the  way  for  radical 
changes  in  the  constitutions  and  social  conditions  of  the  various 
countries,  but  leading  philosophers  and  jurists  also  fought  for  radical 
reforms  in  a  number  of  departments  of  the  law,  both  penal  and  civil 
law.  They  maintained,  firstly,  that  the  rules  of  natural  law  held  good 
wherever  positive  law  contained  no  rules;  but  many  even  maintained 
that  positive  law,  when  contrary  to  natural  law,  must  though  yield  to  it. 
The  proposal  could  of  course  not  always  be  carried  into  effect  it  did 
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happen  in  certain  instances.  Thus  again  and  again  in  European  states 
at  this  time,  under  the  influence  of  natural  law  in  judiciary  practice, 
that  latter  mediaeval,  barbarous  penal  regulations  were  either  mitigated 
or  not  applied.  In  the  domain  of  civil  law  there  were  often  large,  legally 
undefined  spheres,  owing  to  the  character,  frequently  sporadic  and  al- 
together incomplete,  of  the  inherited  laws.  In  these  instances  natural 
law  exercised  a  very  considerable  and  beneficial  influence,  and  this 
was  due  to  the  fact  that  the  rules  here  laid  down  by  the  philosophers 
and  jurists  of  natural  law  were  in  numerous  cases  by  no  means  rules 
abstract  or  remote  from  actual  life,  but  on  the  contrary  such  as  the 
natural,  practical  needs  of  the  community  required  in  the  various  spheres 
of  life,  and  often  they  had  previously  shown  their  efficiency  by  gaining 
ground  in  contract  practice.  It  is  true  that  there  were  also  philosophers  of 
natural  law  who,  without  practical  experience,  set  up  principles  or  ideals 
of  law  which  did  not  take  sufficient  account  of  actual  conditions,  and 
which  therefore  necessarily  failed  in  real  life.  If  natural  law%  as  a  whole, 
however,  became  of  such  immense  practical  importance  in  reshaping  or 
subverting  constitutions  or  social  conditions,  in  the  creation  of  inter- 
national law,  in  the  supplementing  or  further  elaborating  of  the  rules 
in  the  department  of  civil  law,  in  amending  or  mitigating  many  obsolete 
legal  rules,  and  finally  in  creating  entirely  new  civil  law — books,  it  was 
undoubtedly  because  the  leading  philosophers  of  natural  law  were  by 
no  means  remote  from  actual  life,  but  often  highly  practical  men,  in 
close  touch  with  their  time  and  its  practical  needs;  their  theories  of 
natural  law  were  therefore  only  what  practical  legal  life  needed.  The 
teachers  of  natural  law  were  above  all  men  like  Althusius,  Grotius, 
Locke  and  Montesquieu,  who  had  had  experience  of  practical  life  and 
fought  in  its  battles,  and  who  therefore,  having  an  intimate  knowledge 
of  its  conditions,  could  work  for  radical  reforms  in  legislation  and 
judicial  practice. 

With  the  nineteenth  century,  with  the  coming  of  the  historic  school, 
especially  with  men  like  Savigny  and  Puclita,  a  strong  reaction  set  in 
against  natural  law.  It  must  be  admitted  that,  even  the  most  eminent 
leaders  of  natural  law,  did  not  sufficiently  appreciate  the  value  of  in- 
herited law  and  of  preserving  a  certain  continuity  with  it.  Likewise  they 
often  failed  to  understand  that  the  slow,  organic  growth  of  law  reforms 
would  add  a  weightly  testimony  of  experience  to  the  value  of  these  legal 
reforms.  On  the  other  hand  this  one-sidedness  of  natural  law  was  its 
strength.  It  would  not  have  been  able  to  act  like  a  liberating  and  refresh- 
ing gale  that  swept  away  the  numerous  antiquated,  mediaeval  regulations 
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all  over  Europe,  if  its  adherents  had  possessed  an  intimate  knowledge  of 
history  and  a  profound  reverence  for  the  slow,  organic  grow'th  in  the  life 
of  legal  ordinances.  It  has  often  been  pointed  out  that  natural  law  has 
given  special  proof  of  its  lack  of  historical  understanding  by  explaining 
the  origin  of  society  and  the  establishment  of  a  governing  power  as  the 
result  of  an  agreement  or  contract  between  individuals,  since  such  a  con- 
tract can  of  course  not  generally  be  pointed  out  at  all,  and  the  rise  of 
society  is  as  a  rule  a  historical  and  very  complex  phenomenon.  Here  it 
must  be  observed,  however,  that  the  theory  of  natural  law  laid  down 
that  the  social  contract  might  be  supposed  to  have  been  made  tacitly  as 
well  as  overtly,  and  it  is  doubtful  whether  the  leaders  in  this  intellectual 
system  conceived  of  this  contract  as  a  real  historical  event  at  all.  The 
chief  thing  for  them,  at  any  rate,  would  be  to  give  a  reasoned  basis  for 
the  origin  of  society  and  the  governing  power,  as  a  coalition  of  human 
beings  for  their  common  good.  Incidentally  Hume,  one  of  the  philosophers 
of  the  eighteenth  century,  had  already  clearly  and  distinctly  pointed  out 
early  in  that  century  that  the  agreement  (convention)  on  w^hich  society 
is  usually  supposed  to  be  founded,  according  to  the  theory  of  government, 
must  not  be  taken  as  a  promise,  but  only  as  a  general  sense  or  feeling  of 
common  interest.  The  mutual  respect  of  men  for  each  other's  right  of 
ownership  does  not  depend  on  any  promise,  nor  on  an  agreement  in  any 
other  sense  than  e.  g.,  between  two  men  rowing  a  boat  together.  Further, 
Hume  points  out  that  the  originally  savage  state  of  nature,  in  which  state 
philosophers  asserted  that  men  lived  and  fought  in  isolation,  is  a  fiction, 
as  human  beings  have  always  lived  in  communities,  at  any  rate  in  the 
community  of  the  family. 

Hence  the  starting-point  in  natural  law^  and  in  all  ethics  and  law 
philosophy  since  the  Renaissance  was  that  of  Socrates:  the  evaluation  of 
society  and  all  its  arrangements,  of  all  rules  of  morality  and  law,  from 
the  point  of  view  of  their  ability  to  promote  the  happiness  or  welfare 
of  mankind.  Expressions  like  the  public  benefit,  that  which  aims  at  civic 
welfare,  the  commonwealth,  are  the  favourite  expressions  of  the  eigh- 
teenth century  in  all  public  affairs.  In  the  restless  eagerness  for  reform  of 
the  eighteenth  century  there  was  no  particular  reflection  or  doubt  about 
this  benefit,  or  what  the  welfare  or  happiness  of  society  or  the  individual 
constituted.  Most  of  the  philosophers  who  dealt  with  the  theory  of  morals 
and  natural  law  during  the  period  from  the  Renaissance  to  the  eighteenth 
century  take  the  Socratic  standpoint  for  granted,  that  is,  that  the  reason 
for  morality  and  justice  is  to  be  found  in  man's  seeking  for  happiness,  and 
that  reason  or  wisdom  can  find  the  way  to  it. 
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With  regard  to  the  distribution  of  happiness  or  benefits,  several 
philosophers  of  morality  and  justice  maintained  early  in  the  eigh- 
teenth century — in  opposition  to  the  enormous  inequality  in  the  society 
of  the  time — that  the  greatest  possible  happiness  for  the  largest  number 
of  people  should  be  the  aim  of  our  actions  and  of  the  social  laws  (Hutche- 
son  and  Beccaria).  Early  in  this  period  we  also  encounter  among  a  few 
philosophers  the  phrase  that  everything  that  serves  or  tends  to  promote 
human  happiness,  whether  actions,  institutions,  laws,  etc.,  is  useful. 
Thus  Spinoza  defines  the  good  as  everything  that  is  useful  to  us,  for  the 
preservation  of  our  existence;  and  he  emphasises,  inter  alia,  that  nothing 
Is  more  useful  to  men  than  man  himself,  that  nothing  is  more  useful  for 
the  preservation  of  man's  existence  than  a  good  life  and  work  in  common 
with  other  men.  And  Hume,  in  mentioning  a  number  of  legal  rules, 
remarks  that  they  are  determined  by  or  based  on  their  utility.  At  random 
with  this  expression,  however,  he  also  employs  words  like  interest,  self- 
interest,  public  interest.  We  also  find  the  psychological  basis  of  utili- 
tarianism already  clearly  emphasised  in  several  predecessors,  notably  in 
Locke  and  Hume.  Locke  emphasises  that  what  moves  our  will,  and  what 
altogether  is  the  aim  of  all  human  beings  with  their  actions,  is  the 
yearning  for  happiness,  for  as  much  pleasure  as  possible  and  the 
avoidance  of  pain;  that  which  we  call  good  is  that  which  creates  or 
increases  the  feeling  of  pleasure  and  diminishes  pain;  and  W'hat  we  call 
evil,  is  that  which  causes  pain.  Hume  says  that  the  feeling  of  pleasure 
and  pain  is  the  most  important  source  and  motive  in  the  actions  of  all 
human  beings. 

There  was  therefore  nothing  new  in  the  idea  which  Bentham 
set  forth  in  his  chief  work  (An  Introduction  to  the  Principles  of  Morals 
and  Legislation,  1789),  that  the  common  aim  of  all  human  action,  of  all 
morality  and  public  activity  is  the  happiness  of  man,  that  the  utility 
of  an  action  or  institution  consists  in  its  ability  to  promote  this  happiness 
and  to  prevent  misfortune  and  pain,  that  the  principle  of  utility — on 
which  his  whole  work  is  based — therefore  signifies  the  principle  which 
approves  or  disapproves  any  action  according  to  its  tendency  to  increase 
or  diminish  the  happiness  of  the  people  in  question,  this  being  applied 
to  the  actions  both  of  individuals  and  of  governments,  and  the  purpose 
of  morality  and  law,  taken  as  a  whole,  must  then  be  the  greatest  happi- 
ness of  the  greatest  number  of  people,  Bentham,  however,  has  earned 
considerable  credit  for  attempting,  more  consciously  and  systematically 
than  his  predecessors,  to  account  for  the  origin  of  these  factors  in  human 
actions    and   morals.    According   to    Bentham    all    human    action    and 
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conduct  are  guided  solely  by  the  two  human  feelings,  pleasure  and 
pain,  by  a  striving  to  attain  as  much  delight  and  pleasure  as  possible, 
and  as  far  as  possible  to  avoid  pain.  This  law  governs  the  whole  of 
man's  life.  When  we  obey  a  moral  law  and  sacrifice  a  strong  inclination 
for  the  sake  of  it,  and  sometimes  even  choose  pain  rather  than  pleasure, 
this  also  only  appears  to  be  so,  for  in  this  case  what  happens  is  in 
fact  only  this,  that  we  prefer  a  more  lasting  pleasure  to  a  passing 
one,  the  pleasure  gained  by  the  moral  conduct  in  the  long  run  exceeding 
in  quantity  the  pain  involved  in  it.  Among  the  factors  that  determine 
for  us  the  magnitude  and  importance  of  a  pleasure  or  a  pain  Bentham 
particularly  emphasises  the  intensity,  duration,  security  or  insecurity, 
nearness  or  remoteness  of  these  feelings.  With  regard  to  the  distribution 
of  pleasure  or  happiness,  or  rather  of  the  benefits  that  produce  it, 
Bentham  maintains  that  as  it  is  not  only  a  question  of  creating  the 
largest  possible  amount  of  feeling  of  pleasure  itself,  but  of  creating 
this  feeling  in  the  largest  possible  number  of  people,  it  is  not  right  that 
the  benefits  which  are  the  source  of  pleasure,  in  particular  wealth, 
are  given  abundantly  to  some  and  meagrely  to  a  great  many  others. 
A  better,  more  just  distribution  of  benefits  in  society,  a  counteraction 
of  an  economic  exploitation  of  the  weaker  members  of  the  community, 
was  therefore  a  determining  factor  in  certain  of  Bentham's  efforts  for 
social  reform.  Otherwise  Bentham's  greatest  merit  is  to  be  found  in 
that  taking  for  granted  the  principle  of  the  greatest  happiness  of  the 
greatest  number,  he  made  many  suggestions  for  reforms  of  the  social 
order,  in  the  domains  of  the  right  of  ownership,  of  the  administration 
of  justice,  of  the  penal  law  and  the  constitutional  law,  suggestions  which 
had  a  considerable  influence  on  the  later  development  of  legislation, 
not  least  in  England,  and  of  which  several  must  be  considered  to  contain 
valuable  improvements. 

During  the  twentieth  century  utilitarianism  has  been  the  subject 
of  a  keen  and  searching  criticism,  and  notably  England,  the  country 
in  which  it  first  arose  and  found  its  greatest  advocates.  In  the  world 
of  English  philosophy  in  our  century  the  assertions  of  this  ethical 
trend  of  thought  in  all  its  details  have  been  subjected  to  a  very  close 
examination,  especially  through  the  keen  and  thorough  investigations  of 
G.  E.  Moore  and  Hastings  Rashdall.  Behind  utilitarianism,  as  mentioned 
above,  lies  the  same  doctrine  that  was  the  starting-point  of  Socrates, 
which  also  found  great  adherence  in  the  later  Greek  philosophy,  namely 
that  all  man's  exertions  aim  at  reaching  happiness,  the  feeling  of  pleasure 
and  avoiding  pain,  a  doctrine  which  is  often  called  hedonism  (from  the 


57 

Greek  word  for  pleasure,  the  feeling  of  pleasure:  hedone).  The  criticism 
of  utilitarianism  is  now  directed  partly  against  the  particular  form  of 
hedonism  given  to  it  by  utilitarianism,  partly  against  hedonism  itself. 
Incidentally,  as  far  as  that  particular  form  is  concerned,  there  has  been 
some  uncertainty  as  to  the  formulation  of  the  principle  of  utility,  this 
being  first  expressed  by  Bentham  as  the  greatest  possible  happiness  of 
the  greatest  number  of  people  (which  has  become  the  most  frequent 
formulation),  but  later  he  chose  simply  the  form:  the  greatest  possible 
happiness,  because  two  elements  of  quantity  are  here  at  variance  with 
each  other — the  intensity  of  happiness  or  pleasure  and  the  number  of 
persons  among  whom  it  is  distributed — and  because  their  respective 
limits  could  not  be  fixed.  Now  the  diffusion  of  happiness  among  as 
many  people  as  possible,  according  to  the  latter  formulation,  no  doubt 
does  denote  an  important  purpose — ten  thousand  happy  people  are 
supposed  to  give  a  greater  collective  sum  of  happiness  than  a  few  or 
a  single  happy  person.  Yet  this  distribution  is  relegated  to  the  second  rank 
according  to  the  latter  formulation  rather  than  according  to  the  former. 
It  has  been  justly  pointed  out  that  in  view  of  this  fundamental  idea 
of  utilitarianism:  the  greatest  amount  of  pleasure,  it  must  in  con- 
sistency be  supposed  that  if,  e.g.,  10,000  people  can  obtain  an  intense 
feeling  of  pleasure  by  watching  a  bull-fight  or  a  fight  between  gladiators, 
this  large  amount  of  pleasure  must  greatly  outweigh  the  sufferings 
of  a  single  person  or  a  few  people  on  the  same  occasion,  and  therefore 
be  ethically  justified.  Yet  it  is  exactly  such  a  quantitative  calculation 
that  will  be  decidedly  abhorrent  to  the  higher  moral  or  humane  con- 
sciousness of  our  times.  This  offensive  calculation,  however,  can  only 
be  avoided  by  entering  upon  a  classification  of  pleasures,  by  distinguish- 
ing between  the  higher  and  lower  among  them.  One  is  reminded  here 
of  one  of  Kant's  ethical  principles,  that  no  human  beings  must  be  treated 
as  merely  a  means  for  others,  but  must  be  treated  as  purposes  in  them- 
selves.— Further,  it  is  objected  that  when  the  aim  of  human  life  is  the 
greatest  possible  happiness  or  pleasure,  this  cannot  lead  mankind  to 
take  any  interest  at  all  in  the  distribution  or  spreading  of  happiness, 
but  only  to  the  individual  seeking  as  great  a  happiness  as  possible  for 
himself.  No  reason  whatever  can  be  given  why  A  should  take  an  interest 
not  only  in  A's  happiness  but  also  in  B's,  and  in  the  happiness  of  all 
other  members  of  society,  and  yield  up  some  of  his  goods,  so  that  B  or 

Moore's  above  mentioned  work  is:  Principia  ethica,  3.  Ed.  1929,  Rashdalls 
work  is:  The  theory  of  good  and  evil.  A  treatise  on  moral  philosophy,  2.  Ed. 
Vol.  I  and  II,  1924. 
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others  may  obtain  a  share.  It  has  been  pointed  out  in  the  most  recent 
English  philosophy  that  from  egoistic  hedonism  (the  striving  of  the 
individual  after  his  own  happiness),  to  universal  hedonism  or  utili- 
tarianism (the  working  of  the  individual  for  the  well-being  of  all, 
of  society),  there  is  a  gulf  which  no  experiences,  be  they  ever  so 
numerous  or  extensive,  can  span. 

The  fundamental  question  here  arises:  Why  must  A  not  only  aim 
at  A's  but  also  B's  happiness,  work  not  only  for  his  own  welfare,  but 
for  that  of  others? 

But  another  question,  deeper  still,  arises,  and  touches  the  basis 
of  all  ethics,  of  all  morality  and  law,  and  that  is  the  qpestion:  What 
does  it  mean  in  any  case  that  we  ought  to  be  or  to  act  in  this  or  that 
way?  And  how  can  we  know  at  all  that  we  ought  to  do  this,  that,  or  the 
other?  All  cognition,  all  knowledge,  seems  to  tend  solely  to  deciding  that 
something  is  thus  or  thus.  No  experience  or  knowledge  of  what  actually 
is  seems  capable  of  giving  us  any  idea  that  something  ought  to  be.  From 
a  number  of  things  which  are  we  can  conclude  with  a  certain  probabillily 
that  something  or  other  will  possibly  happen;  but  apparently  no  know- 
ledge, no  acquaintance  with  facts  leads  to  the  result  that  something 
ought  to  happen. 

An  attempt  has  been  made  to  get  over  this  difficulty  by  maintaining 
that  beside  and  parallel  with  the  universal  fundamental  ideas  and 
laws,  holding  good  in  all  the  experience  of  our  senses,  such  as  the  laws 
of  time,  space  and  cause,  there  is  another,  equally  fundamental  idea,  a 
law  which  is  just  as  universal  for  action,  namely  the  idea  of  duty,  the 
general  moral  fundamental  law.  It  is  Kant  who  has  given  this  ethical 
fundamental  conception.  He  maintains  in  his  theory  of  knowledge  that 
the  law  of  causation  does  not  spring  from  experience,  from  sense  obser- 
vation, but  is  a  priori,  i.  e.,  a  form  in  which  our  spirit  receives  all  sense 
observations,  all  experience,  and  is  therefore  valid  for  all  experience.  And 
in  the  same  way  there  is  a  universal  moral  law  which  does  not  spring 
from  experience  either,  for  experience  can  never  be  the  basis  of  a 
universal  law;  but  the  moral  law  holds  good  just  as  universally  and 
unconditionally  for  all  action  as  the  natural  law,  the  law  of  causation, 
holds  good  for  all  that  happens  in  Nature.  The  universal  moral  law, 
which  does  not  proceed  from  but  is  independent  of  experience,  imposes 
an  unconditional  duty  upon  man  in  all  his  actions,  regardless  of  pleasure 
or  pain  (a  categorical  imperative).  This  ethic  is  therefore  set  up  as  an 
ethic  of  duty,  in  opposition  to  the  ethic  which,  like  utilitarianism,  is 
founded  on  pleasure,  on  well-being,  an  ethic  of  value.  If  we  ask  Kant, 
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what  then,  is  this  universal  moral  law  which  can  be  co-ordinated  with 
the  law  of  causation,  he  answers  that  it  says:  You  shall  act  so  that  the 
rule  that  you  follow  may  become  a  universal  law;  and  this  law  is  to  be 
a  purely  formal  law  of  reason.  Kant  thought,  logically,  that  from  his 
formal,  basic  law  he  could  deduce  the  ethical  principles  which  he  be- 
lieved to  be  the  most  important,  in  particular  the  principle  that  no 
human  being  must  ever  treat  another  human  being  merely  as  a  means, 
but  must  always  treat  him  as  a  purpose.  Kant,  however,  is  incorrect  in 
thinking  that  these  and  similar  ethical  principles  can  be  deduced  from 
the  supreme  and  universal,  formal  law  pointed  out  above.  For  if  this  is 
really  altogether  formal,  that  is,  empty,  it  is  not  easy  to  see  how  it  can 
have  any  ethical  content.  Many  people  follow  the  rule  as  a  universal 
law  that  one  must  always  benefit  oneself,  regardless  of  whether  it 
injures  others  or  not.  If  one  would  reject  this  law  as  a  law  for  everyone, 
one  would  have  to  give  another  reason  for  it  than  Kant's  formal  one, 
Kant's  erroneous  reasoning  here  consists  in  assuming  in  advance  and 
postulating  that  one  cannot  set  up,  as  a  general  rule  of  conduct,  a  mode 
of  action  which  would  be  injurious  to  mankind  as  a  whole  if  it  became 
general.  In  reality  a  surreption  has  unwittingly  crept  in  behind  Kant's 
formal  law,  suggesting  that  a  mode  of  action  which  is  to  be  made  a 
general  rule  of  conduct,  can  only  be  such  as  charitable  people  can 
approve,  and  it  can  then  only  be  that  mode  of  action  which  benefits 
mankind.  Kant's  duty  ethics  thus  end,  ultimately,  on  close  consideration, 
in  value  ethics,  even  in  that  form  which  this  ethic  began  to  assume  in 
his  time  through  Bentham  and  others,  namely  utilitarianism,  which 
saw  the  ethical  ideal  precisely  in  the  well-being  of  mankind,  or  the 
greatest  possible  happiness  for  the  greatest  possible  number  of  people. 
Here,  however,  Kant's  ethics  gets  into  the  same  difficulties  as  all  other 
ethics  of  value.  It  does  not  seem  possible,  however,  to  co-ordinate  an 
ethical  conception  with  an  actual  knowledge  of  causation.  From  our 
knowledge  of  what  actually  is  there  does  not  seem  to  be  any  scientific 
bridge  leading  to  something  that  ought  to  be,  to  our  having  to  act  in  a 
certain  manner. 

A  strong  tendency  in  ethics  and  sociology  has  therefore  in  the  most 
recent  times  been  advanced  to  maintain  that  a  really  scientific  investi- 
gation of  morality  must  be  limited  to  verifying  the  social  forms,  manners 
and  customs  actually  in  existence,  as  well  as  the  conceptions  of  morals 
and  the  like.  Jurisprudence  must  be  limited  to  establishing  what  the  law 
is,  actually  in  force,  what  the  statutes  and  legal  customs  are  and  to 
describing  historically  the  social  forms,  legal  rules,  manners  and  customs 
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as  they  change  down  the  ages  and  from  nation  to  nation,  while  all 
consideration  of  social  forms,  rules  of  law  and  morality  as  they  ought 
to  be  is  regarded  as  unscientific.  It  is  seen  loo,  that  as  soon  as  there  is  a 
question  of  how  society  and  justice  and  morality  in  this  society  ought  to  be 
constituted,  we  find  the  most  dissimilar  political  and  social  views  pre- 
vailing, highly  individual  and  markedly  subjective  in  the  dilTerent 
persons  concerned.  Ideas  like  "good"  and  "evil",  "duty",  "value", 
"purpose",  are  therefore,  according  to  this  conception,  entirely  lacking 
in  general  scientific  validity  and  are  only  the  expression  of  individual 
feelings  of  pleasure  or  disinclination  at  particular  moments  among 
particular  definite  groups  of  people.  These  feelings  vary  from  nation 
to  nation,  from  age  to  age,  from  individual  to  individual  and  we  lack 
every  scientific  standard  for  the  deciding  of  why  one  kind  of  feelings 
in  regard  to  human  conduct  should  be  "more  right"  than  another.  No 
other  science  in  this  sphere  can  be  found  than  a  strictly  descriptive 
account  of  the  ethical  as  well  as  the  non-ethical  phenomena  without 
giving  preference  to  any  of  them,  a  verification  of  the  actual  interrelation 
of  causes  in  the  individual  and  social  spheres  of  human  life. 

According  to  this  conception  ethics — the  doctrine  of  morality  and 
justice — in  the  sense  which  this  doctrine  has  had  from  the  days  of 
ancient  Greek  philosophy  to  the  present  day,  as  a  theory  of  how 
men  ought  to  act,  is  therefore  not  knowledge  and  cannot  be  know- 
ledge. Knowledge  or  science  is  and  always  will  be  a  knowledge  of  what 
is.  A  knowledge  that  something  ought  to  be  cannot  be  understood,  it  is  in 
fact  mysticism.  This  trend  of  thought  may  be  called:  The  ethical  nihilism 
or  value-nihilism. 

Thus  recent  thought  in  the  most  important  spheres  of  human  life 
has  thus  ended  in  the  same  negativism  or  scepticism  as  that  in  which  the 
society  of  antiquity  ended  towards  this  close  of  that  period.  So  that 
the  present  day,  after  an  ethical  development  and  consideration  of 
ethical  problems  for  over  two  thousand  years,  we  have  really  not  ad- 
vanced a  step  further  than  Socrates  and  the  subsequent  presentation 
of  problems.  Socrates  maintained,  as  we  saw,  that  ethics  as  a  theory  of 
how  we  ought  to  act,  was  knowledge.  The  scepticism  of  later  Greek  phi- 
losophy denied  this.  But  the  scepticism  or  negativism  of  our  times  like- 
wise denies,  as  shown  above,  that  a  theory  that  men  ought  to  act  in  a 
certain  way,  a  doctrine  of  good  and  evil,  of  value  and  duty,  depends 
on  any  kind  of  knowledge  or  science.  Here  assertion  still  stands  opposed 
to  assertion. 

As   I  tried  to  show   at  the  beginning   of  this   investigation   on   the 
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currents  in  the  domain  of  ethics  through  the  ages,  it  happened  that  a 
question  on  the  staling  of  a  problem  in  regard  to  Sacrales'  chief  assertion 
was  forgotten.  The  first  and  most  important  condition  for  attaining  to 
a  knowledge  of  the  truth  is  to  state  the  problem  correctly.  I  maintain, 
however,  as  I  began  by  pointing  out,  that  the  problem  of  the  basis  of 
ethics,  of  the  basis  of  morality  and  law,  the  most  important  of  all 
social  questions,  has  never  been  presented  correctly.  When  Socrates 
insisted  that  ethics,  the  doctrine  of  how  we  ought  to  act,  is  a  know- 
ledge, a  science,  he  should  then,  as  I  showed,  have  been  asked  what 
was  really,  going  more  deeply  into  the  question,  to  be  understood  by 
knowledge  or  science.  But  this  question  was  not  asked.  Yet  it  is  nothing 
less  than  the  fundamental  problem  of  ethics.  But  it  is  still  more;  it  is  also 
the  fundamental  problem  of  science,  and  of  the  theory  of  science,  the 
problem  which  must  come  first  in  all  thinking  that  claims  to  be 
scientific.  We  must  carefully  examine  what  we  understand  by  the 
phenomenon  to  know  or  apprehend  something  before  we  can  decide 
at  all  whether  any  kind  of  spiritual  activity  is  to  be  included  in  or 
falls  outside  the  scope  of  knowledge  or  apprehension.  Here,  as  always 
in  the  deepest  and  most  difficult  questions,  we  begin  by  regarding 
something  as  self-evident,  in  this  case  something  that  seems  clear  to 
everyone:  what  it  means  to  know  something.  But  as  soon  as  we  begin 
to  think  more  deeply  over  the  question  it  turns  out  to  be  anything 
but  clear  and  simple. 

If  we  consider  the  numerous  examples  in  Plato's  Dialogues  that 
Socrates  takes  from  the  world  of  handicrafts,  art  and  other  kinds  of 
skilled  work,  we  receive  the  impression  that  in  his  idea  of  knowledge 
Socrates  kept  to  a  certain  popular  notion,  which  was  very  common  in 
his  time,  and  which  is  still  current  among  the  people  of  our  own  day, 
namely,  that  knowledge  is  an  idea  of  or  insight  into  how  a  thing 
can  be  made  from  the  point  of  view  of  a  craftsman  or,  in  a  wider  sense, 
technically.  In  everday  speech  it  is  said:  He  knows,  how  he  can  pro- 
duce this  or  that  thing.  This  form  of  speech  or  meaning  of  the  w'ord 
knowledge  is  rather  close  to  the  application  of  the  same  w^ord  in 
experiments  in  natural  science.  Thus  we  say  that  a  chemist  knows, 
e.  g.,  that  when  the  substance  X  and  the  substance  Y  are  blended,  the 
substance  Z  will  arise.  In  a  somewhat  similar  manner  we  say  that  an 
artisan  knows  that  when  he  uses  the  tool  x,  e.  g.,  a  hammer,  upon  a 
material  y,  e.  g.,  a  piece  of  metal,  in  a  certain  way,  a  certain  object  z 
will  be  the  result.  Socrates,  however,  forgot  to  ask  here  whether  this 
meaning    of    the    word    knowledge,    which    depends    on    a    technical 
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application  of  the  law  of  causation,  and  which  tells  us  that  some- 
thing will  or  can  happen  by  the  blending  or  treatment  of  substances, 
can  be  co-ordinated  at  all  with  what  we  call  a  knowledge  that  we  humans 
ought  to  act  in  this  or  that  way,  and  whether  this  ethical  knowledge 
can  be  called  knowledge.  Next,  however,  Socrates  did  not  compare  this 
second  concept  of  knowledge  with  a  third  one,  namely  knowledge 
that  something  is,  exists.  If  Socrates  was  not  particularly  interested 
in  the  last-named,  third  meaning  of  the  word  knowledge,  that  is, 
a  knowledge  of  what  the  world  really  is,  it  was  because  it  was  that 
kind  of  knowledge  which  he  regarded  with  extreme  distrust.  When 
we  say  that  something  exists  and  what  it  is  really  like,  this  coincides 
in  the  popular  conception  with  what  we  call  reality  or  the  real  world. 
When  we  say  that  the  earth  is  such  and  such,  the  popular  idea  is 
that  these  statements  of  ours  can  cover  reality,  the  real  world.  But 
what  the  world  really  is,  about  this  Socrates  says  that  he  knows  nothing. 
This  Socratic  negativism  as  regards  our  apprehension  of  the  real  world 
cannot  be  rejected:  our  experience,  our  conception  of  reality  is  one 
thing;  another  is  whether  our  experience,  our  conception  coincides  with 
reality,  with  the  real  world. 

The  foregoing  has  presumably  shown,  firstly,  that  we  take  the  word 
knowledge  at  any  rate  in  three  different  senses,  secondly,  that  the  opposite 
trends  of  thought  —  the  assertion  that  of  ethics  as  a  knowledge  and 
negativism  in  regard  to  all  ethics — each  rest  on  their  own  meanings, 
and  that  of  both  of  them  one  is  right  to  a  certain  extent  in  saying  that 
those  senses  in  which  they  take  the  world  knowledge  are  rather  popular 
and  not  carefully  thought  out.  Both  conceptions  criticise  each  other's 
ideas  of  knowledge  and  deny  their  correctness,  but  neither  of  them  has 
critically  thought  out  its  own  idea. 

When  we  consider  that  like  the  ages  of  antiquity  we  have  not  yet 
arrived  at  a  clear  apprehension  of  the  ethical  values,  morality  and  right, 
not  knowing  whether  they  depend  on  individual  feelings  or  on  know- 
ledge; that  we  cannot  arrive  at  any  agreement  about  it,  for  the  simple 
reason  that  we  have  not  got  to  the  bottom  of  the  problem  as  to  what 
constitutes  the  phenomenon  we  call  knowledge  or  science,  it  is  no  won- 
der, that  our  times,  when  our  civilisation  is  exposed  to  such  disasters  as 
world  wars  and  overthrow  of  states,  easely  become  a  prey  to  fanatical 
views  of  life,  mutually  hostile,  with  no  possibility  of  understanding 
each  other.  Many  of  the  wisets  minds  distrust  the  future  of  our  civili- 
sation, nay  of  the  human  rave.  The  nineteenth  century  was  decoyed  by 
the  great  number  of  external,  technical  advances  into  believing  in  a 
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great  future  for  the  sovereignty  og  reason,  in  a  development  of  the 
masses  of  the  people  in  the  direction  of  greater  reasonableness,  greater 
forbearance,  in  the  subjugation  of  hatred  between  races  and  states, 
between  religious  and  conflicting  social  views  of  life.  The  reign  of 
liberty  and  reason  of  which  men  dreamed  in  the  dawn  of  the  popular 
risings  and  revolutions  which  created  the  Declaration  of  the  Rights  of 
Man,  was  gradually  to  be  realised  among  the  masses  of  the  people 
through  a  steadily  developing  democracy  further  guided  by  reason. 
This  belief  of  the  nineteenth  century  in  the  growing  dominion  of  reason 
and  liberty  among  the  people  and  among  the  nations  has  burst  like  an 
bubble  under  the  stress  of  the  wars  and  revolutions  of  the  twentieth 
century.  Instead  of  reason  and  science  spreading  to  the  broad  masses 
of  the  people  we  have  seen  a  re-awakening  of  national  passions,  of 
hatred  between  the  nations  and  between  deeply  divergent  political  and 
social  movements.  Thinking  a  question  over  objectively,  considering 
every  aspect,  is  rejected  in  these  struggles  as  impossible,  as  an  illusion 
leading  only  to  endless  disputes  and  a  despairing  scepticism,  while 
the  times  demand  faith,  unconditional  and  unswerving  faith  in  great 
national  ideals,  in  absolutely  unerring  lines  of  direction.  In  a  certain 
sense  it  must  be  admitted  that  these  new  movements  are  right,  for 
when  there  is  so  much  disagreement  in  the  very  laboratories  of  science 
about  the  most  fundamental  questions  of  human  life,  as  shown  in  the 
foregoing,  about  morality  and  right,  and  about  the  fundamental  idea 
of  science  itself,  when  the  end  has  been  a  scepticism  or  negativism 
which  we  recognise  from  the  last  days  of  ancient  society,  in  a  dissolution 
and  confusion  in  which  assertion  stands  opposed  to  assertion,  one  can- 
not wonder  that  the  masses  of  the  people  give  themselves  up  to  mysticism 
and  an  enthusiastic  faith  in  the  most  varied  social,  religious  and  national 
ideals  or  views  of  life  or  to  a  moral  nihilism  which  dissolves  all  ideas  of 
duty  and  leads  to  an  egocentric  life  without  any  restrictions,  with  ruth- 
less disregard  of  the  rights  of  one's  neighbour. 

Since  these  deeply  conflicting  views,  which  have  taken  hold  of  the 
various  masses  of  the  peoples,  and  those  who  hold  them  are  unable  to 
convince  each  other  by  means  of  reason,  and  cannot  mutually  obtain  a 
hearing,  the  times  have  ended  in  a  chaos  of  fanatical  fights  between 
ideologies,  peoples,  and  races.  When  the  spiritual  general  staff,  science, 
which  ought  to  be  the  best  guide  of  the  people,  fails  in  the  question 
at  the  core  of  human  life,  it  must  put  up  with  the  leading  of  the  masses 
going  over  to  those  who  appeal  to  the  feelings  and  passions  of  the  people. 

It  is  not  beyond  possibility,  however,  that  the  quiet  laboratory  of 
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science  may  become  a  retreat  against  fanaticism  and  hatred,  and  that 
it  may  still  have  a  task  to  perform  in  the  great,  vital  questions  of  man- 
kind, in  the  midst  of  all  the  spiritual  confusion  and  downfall  and 
wars  between  the  nations.  Science  may  become  the  rescue  of  the  human 
race,  faced  with  the  threatening  spiritual  and  material  destruction  of 
civilization.  I  believe  that  Plato  is  right  in  his  observation,  quoted 
above,  that  "Either  the  philosophers  must  become  kings  in  the  states, 
or  they  who  are  now  called  kings  and  rulers  must  begin  to  study 
philosophy  in  a  genuine  and  satisfactory  manner.  If  this  union  of 
political  power  and  philosophy  is  not  brought  about,  and  all  the  large 
number  of  minds  that  are  at  present  turned  in  one  direction  alone  are 
compelled  to  give  this  up,  there  is  no  possibility  of  putting  an  end  to 
the  evil  in  the  states,  nor,  I  believe,  in  the  human  race.  And  until  that 
happens  that  order  of  the  State  which  we  have  described  in  words 
will  never  come  within  the  region  of  possibilities  and  see  the  light  of 
day."  But  if  philosophy  or  knowledge  is  to  become  the  leader  of  the 
nations  it  must,  as  I  have  tried  to  show,  above  all  be  quite  clear  about  its 
own  fundamental  principles  for  they  are,  after  all,  the  guiding  prin- 
ciples of  human  life. 

Meanwhile  we  can  perhaps  establish,  as  a  result  of  the  foregoing 
investigation,  that  we  shall  not  obtain  any  light  on  the  ethical  values, 
morality  and  right,  on  the  problem  whether  these  factors  depend  on 
individual  feelings  or  on  objective,  valid  knowledge,  until  we  have 
examined  and  understood  the  fundamental  problem  in  all  science  and 
knowledge: 

In  what  does  human  knowledge  and  scientific  apprehension  itself 
consist? 

When  we  ask  whether  morality  and  right  can  be  founded  on  a 
scientific  basis,  we  must  add  a  still  more  profound  question:  What  is 
science  and  how  can  science  itself  be  validated? 

Ethical  Nihilism  or  Value-nihilism.  This  trend  of  thought  is  recently  be- 
coming more  and  more  prevalent  both  in  sociology,  political  economy 
and  jurisprudence.  "With  many  ethical  nihilists  consistency  is  not,  however, 
the  strongest  point.  This  applies  both  to  many  older  and  younger  authors 
within  that  school.  On  principle  they  reject  all  moral  evaluation,  but  often 
they  cannot  themselves  unconsciously  refrain  from  entering  upon  evaluation 
in  their  considerations. 

Ethical  nihilism  has  penetrated  far  into  sociology,  especially  into  French 
and  English  sociology.  Comte  emphasised  that  the  last  stage  of  all  sciences 
would  of  necessity  be  Positivism,  in  opposition  to  the  mystical  speculation  of 
earlier  times,  that  is,  would  be  science  based  on  facts  alone,  on  observations 
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of  reality  and  its  real  coherence  of  causes.  This  would  naturally  apply  not 
only  to  the  natural  sciences  but  also  to  the  new  social  science,  to  sociology. 
Henceforth  all  religions  and  ethical  values  should,  strictly  speaking,  be  ex- 
cluded from  sociology.  Comte  himself,  however,  ended  in  a  belief  in  the  pro- 
gress of  mankind,  in  a  mystical  reUgion  of  humanity.  —  Durkheim  is  very 
emphatic  that  sociology  must  everywhere  be  based  on  empirical  observation 
of  reality  and  its  interrelation  of  causes,  and  that  one  must  divest  oneself 
of  all  preconceived  opinions.  In  his  work  on  the  method  of  sociology 
(Les  regies  de  la  m6thode  sociologique)  he  points  out  that  the  special  object 
of  sociology  is  the  law,  custom  and  usage  prevailing  in  a  community,  existing 
institutions  and  organizations,  etc.,  that  these  phenomena  have  an  objective 
existence  independent  of  the  individual,  that  these  social  phenomena  must 
be  observed  as  things,  and  that  all  political,  religious  and  moral  propo- 
sitions must  be  kept  outside  this  observation.  Later  in  the  same  work,  however, 
he  says  that  the  task  of  social  science  cannot  be  only  to  examine  and  describe 
the  phenomena,  as  science  in  that  case  would  lose  every  practical  importance, 
and  that  one  must  find  an  objective  criterion,  connected  with  the  phenomena 
themselves,  making  it  scientifically  possible  to  distinguish  between  moral  and 
un-moral  phenomena,  between  health  and  sickness;  and  he  thinks  that  the 
idea  of  complete  adaptation  is  the  criterion  of  health,  which  presupposes 
an  expediency  of  Nature.  With  this  we  have  in  reality  entered  into  an  ethical 
evaluation  of  the  social  phenomena;  and  Durkheim  does  indeed  elsewhere 
make  use  of  a  "conscience  publique"  in  judging  certain  phenomena.  It  is 
presumably  Levy-Bruhl  who  has  most  consistently  maintained  that  sociology 
should  describe  solely  the  moral  and  juridical  phenomena  that  is,  what  these 
are,  but  that  one  cannot  give  any  reason  for  a  moral  or  juridical  rule  that 
one  ought  to  act  in  a  certain  manner,  see  in  particular:  La  morale  et  la  science 
des  moeurs.  But  for  the  rest  it  is  to  be  seen,  even  in  the  French  sociologists 
of  the  most  recent  times,  that  although  they  emphasise  observation,  description 
of  the  social  phenomena  and  their  interrelation  as  the  method  of  sociology, 
they  cannot  always  themselves  refrain  from  evaluations.  McDougal  emphasises 
(in:  An  Introduction  to  Social  Psychology)  strongly  that  strictly  objective 
psychological  observation  must  be  the  foundation  of  the  social  sciences. 
Here  he  also  tries  to  account  for  those  conditiomsi  for  expressions  of  will 
which  make  it  possible  for  the  will  to  take  the  side  of  the  weaker  and  more 
ideal  motives,  to  lead  these  to  victory  over  the  strong  and  more  primitive 
and  common  motives,  and  that  harmonious  system,  in  which  the  prevailing 
element  is  the  consciousness  of  personaUty,  in  which  an  ideal  of  conduct  is 
developed,  and  which  is  called  a  really  firm  character.  He  speaks,  further- 
more, of  "higher  forms  of  development  of  social  hfe",  and  says  that  the  devel- 
opment decisive  for  social  evolution  is  the  development  of  an  abiUty  for  self- 
control  and  obedience  to  law,  and  that  the  instinct  for  rivalry  is  the  driving 
power  in  a  number  of  human  efforts  of  the  greatest  importance  to  our  culture 
— art,  science  and  the  like.  Next  imitation  is  an  important  factor  in  progress. 
Thus  it  will  be  seen  that  even  in  the  form  of  description  McDougal  operates 
here  with  a  large  number  of  ideas  of  evaluation. 

In  a  more  recent  school  in  the  theory  of  knowledge,  logical  positivism  or 
empiricism,    also    called    the    Vienna    school,    we    encounter    an    extremely 
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consistent  position  taken  up  in  regard  to  the  value  problem.  Belonging  to  this 
school,  which  was  started  in  1928  by  Moritz  Schlick,  can  be  reckoned  a 
number  of  authors  such  as  Carnap,  Neurath,  Frank,  in  England  especially 
Ayer,  and  in  the  Scandinavian  countries  especially  £1/10  Kaila  and  Jorgen 
Jorgenscn.  Incidentally  the  purely  theoretical  view  of  cognition  was  much 
in  evidence  and  to  a  certain  extent  they  dominated  the  International 
Congress  for  the  Unity  of  Science  in  193G.  See  the  report  on  this:  Das  Kausal- 
problem.  Copenhagen  1937.  Logical  Positivism  maintains  that  in  principle 
it  must  be  possible  to  verify  every  assertion  by  sense  observation.  An  assertion 
must  be  either  true  or  false,  according  to  whether  it  can  be  thus  verified 
or  not;  and  every  question  concerning  matters  which  cannot  be  verified  at  all 
through  sense  observation  is  meaningless,  is  a  pseudo  problem;  and  every 
proposition  which  cannot  be  subjected  to  this  proof  of  experience  is  meaning- 
less. Hence  it  follows  that  all  metaphysical  assertions,  e.  g.,  Spinoza's  of  an 
All-substance,  or  of  two  substances,  a  material  and  spiritual  one,  of  systems 
like  the  monad  doctrine  of  Leibniz,  Hegel's  system,  etc.,  are  meaningless;  and 
all  metaphysical  problems  are  pseudo  problems  as  no  verification  by  sense 
experience  is  possible  of  them.  A  searching  analysis  of  language  is  necessary, 
for  without  thinking  of  it  we  often  use  words  which  on  closer  examination 
have  no  meaning,  or  which  lead  to  problems  which  are  only  pseudo  problems. 

As  will  be  seen  this  logical  positivism  or  empiricism  is  by  no  means  new. 
It  has  only  gone  a  step  further  than  the  English  critical  theory  of  cognition, 
already  maintained  by  Locke  and  Hume.  According  to  the  investigations  of 
these  pholosophers  we  ought  practically  in  future  to  have  been  spared  all 
metaphysical  assertions  and  problems.  Here  we  must  remember,  inter  alia 
Locke's  and  Hume's  devastating  criticism  of  the  idea  of  substance  and  of  all 
metaphysical  structures  of  reasoning  connected  with  it.  That  European 
philosophy  had  a  relapse  to  this  unverified  metaphysic,  with  Fichte,  Hegel, 
Schelling  and  others,  in  the  19th  century  is  due  to  Kant's  building  up  a 
theoretical  system  of  cognition,  which  may  in  itself  also  have  been  intended 
as  a  criticism  of  the  metaphysical  systems  but  which  because  Kant's  own 
construction  of  the  theory  of  cognition  was  quite  incapable  of  proof,  gave  the 
subsequent  above-mentioned  philosophers  of  the  romantic  period  occasion  to 
plunge  into  the  vaguest  airiest  metaphysics. 

On  the  aspects  of  logical  positivism  hitherto  dealt  with  there  must  be  general 
agreement,  since  this  trend  of  thought  here,  as  pointed  out,  is  only  a  confirma- 
tion and  continuation  of  the  English  empirical  criticism  of  cognition.  In  the 
science  of  the  present  day  there  is  no  possibility  of  reviving  the  metaphysical 
systems,  such  as  was  the  case  in  the  beginning  of  the  19th  century.  The  spirit 
of  these  systems  is  entirely  foreign  to  the  modern  sciences  of  experience. 
All  must  agree  with  Locke  and  Hume  and  the  logical  positivism  of  the  present 
day  that  no  assertion  can  be  accepted  unless  it  can  be  verified  by  experience. 
Meanwhile  we  must  examine  w'hat  is  actually  meant  by  the  expression 
"verification  by  experience". 

If  an  assertion  is  to  be  characterised  as  true  or  false  according  to  logical 
positivism  it  must  be  concerned  with  something  that  is  such  or  such  from 
experience,  which  is  the  verification  establishing  through  sense  observation 
that   the   fact  with  which   the   assertion   is  concerned,   either  really  is  what 
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the  assertion  states  or  the  contrary.  Hence  it  follows,  that  all  assertions  which 
do  not  express  that  something  is,  but  that  something  "ought"  or  "must"  be, 
that  one  ought  to  or  must  act  in  a  certain  way,  cannot  be  verified  through  sense 
observation,  and  are  meaningless. 

In  the  Scandinavian  countries  the  Swedish  philosopher,  Axel  Hdgerstrom 
and  his  school  (the  Uppsala  school)  have  already  long  since,  before  logical 
positivism  arose,  maintained  the  same  as  this  school  with  regard  to  ethical 
and  legal  judgments  of  values.  In  a  treatise  written  already  in  1917:  Till  fragan 
om  den  objektive  Rettens  Begrep  (To  the  question  of  the  objective  idea  of  law), 
Hagerstrom  maintained  that  the  "value",  "right"  and  "duty",  the  fundamental 
ethical  ideas,  have  no  objective  reality,  but  are  solely  expression  of  feeling 
without  a  logical  meaning.  All  science  aims  solely  at  establishing  that  some- 
thing is.  Propositions  stating  that  something  ought  to  or  must  be  are  therefore 
scientifically  meaningless.  According  to  Hagerstrom  the  concepts  of  right  and 
duty  are  imaginary  concepts  which  presumably  owe  their  origin  to  ideas  in 
primitive  law.  It  has  happened,  however,  that  the  adherents  of  Hagerstrom's 
school  have  arrived  at  the  same  result  as  that  to  which  the  adherents  of 
similar  schools  of  value — nihilism  have  so>  often  arrived  in  other  countries: 
Even  if  they  reject  all  ethical  evaluations,  the  concepts  of  value,  right  and  duty, 
nevertheless,  in  the  further  exposition  of  their  ideas,  they  cannot  exclude 
evaluations,  but  must  often  have  recourse  to  them,  though  without  being 
conscious  of  doing  so.  This  applies,  in  fact,  to  Hagerstrom's  taten'ted  followers, 
Lundstedt  and  Olivecrona. — In  political  economy  too,  in  which  the  value 
— nihilistic  tendency  is  very  prominent  at  the  present  day,  as  it  is  in  sociology, 
it  is  seen  that  it  is  not  possible  to  keep  quite  clear  of  ethical  evaluations. 
This  is  the  case  with  the  Swedish  political  economist,  Gunnar  Myrdal,  in  his 
interesting  treatise:  Science  and  Politics  in  National  Economy. 

Ahead  of  logical  positivism,  the  Danish  philosopher,  Herbert  Iversen,  has 
also  maintained  an  ethical  nihilism  and  in  an  extremely  consistent  manner, 
from  his  whole  standpoint  of  general  theoretical  knowledge. 

In  Scandinavian  sociology  also,  ethical  nihilism  takes  a  prominent  foremost 
place.  This  applies  to  Westennarck,  Geiger  and  Ranulf.  Oil  the  question  of  the 
method  of  sociology,  a  work  of  the  most  recent  date  is  of  special  interest, 
namely  Ranulf's  book:  Socialvidenskabelig  Metodelsere  ("The  method  of 
sociology"),  1946.  In  principle  Ranulf  seems  to  maintain  that  the  method  of 
sociology  must  be  purely  descriptive,  that  is,  must  consist  in  a  factual  descrip- 
tion and  accounting  for  social  phenomena  and  their  interrelation,  and  in  this 
respect  he  remonstrates  emphatically  with  sociologists  who  put  forward  gener- 
al asser'tions  without  sufficient  verification  from  experience,  op.  cit.  pp.  17 — 20, 
130  :seq.  But,  when  he  wants  to  find  an  empirical  criterion  of  truth  in  view  of 
a  scepticism  in  the  theory  of  know'ledge  with  regard  to  the  unreliability  of 
human  observation,  he  finds  it  in  the  splendid  use  of  technics  made  by 
natural  science,  p.  3.  But  "technics"  means:  the  applied,  natural  sciences,  and 
they  all  rest  upon  evaluations.  When  Ranulf  also  says  in  this  connection:  "The 
success  of  socioscientific  theories  has  often  depended  on  their  value  for  edifica- 
tion and  propaganda,  more  that  on  their  potential  technical  value",  p.  34,  cf.  pp. 
32 — ^33,  and  thus  seems  to  consider  this  latter  concept  an  empirical  criterion 
of  truth,  we  must  ask:  what  is  meant  here  by  "potential  technical  value?"  If  it  is 
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to  be  understood  in  the  same  sense  as  technical  value  in  the  applied  natural 
sciences,  he  is  now  dealing  with  the  estimates  on  which  solutions  are  "useful" 
or  "expedient"  for  mankind.  In  another,  smaller  treatise:  Morality  and  the 
Community,  he  says,  at  the  beginning:  "Science  in  principle  can  never  do 
anything  but  substantiate  what  there  is,  and  every  conclusion  from  what 
there  is,  to  what  there  ought  to  be  is  impossible",  op.  cit.  p.  22,  see  also  pp. 
92 — 93,  where  he  denies  the  possibility  of  giving  a  reason  for  morality,  cf. 
pp.  94—95,  99—100.  But  on  p.  103  (cf.  p.  112—13)  he  suddenly  maintains  that 
it  is  always  "desirable"  that  "the  community  should  protect  itself  as  effectively 
as  possible  against  crimes  like  murder,  theft  and  rape!"  Why?  one  must 
undeniably  ask.  Murder,  theft,  rape  and  the  like  are  social  facts,  which 
sociology  must  describe,  but  also  limit  itself  to  describing.  Judgments  on  the 
"desirability"  or  "undesirability"  of  these  actions  are  ethical  evaluations  from 
which  social  science,  according  to  Ranulf's  own  standpoint,  must  entirely 
refrain,  as  such  evaluations  are  quite  outside  the  task  of  science,  of  all  real 
science,  which  has  to  verify  and  describe  only  that  which  "is",  not  what 
"ought"  to  be. 

Th.  Geiger's  value-nihilism  is  consistent,  and  he  justly  maintains  that  the 
scientifically  necessary  consequence  is  that  all  evaluations  must  be  dissolved 
and  the  theoretical  value-nihilism  pass  over  to  a  practical  value-nihilism;  and 
he  has  justly  criticised  that  some  of  Hagerstrom's  adherents  inconsestently 
maintain  a  purely  theoretical  value-nihilism,  in  other  words,  that  this  nihilism 
would  not  have  the  practical  consequence  that  all  evaluations  in  life  would 
have  to  be  given  up,  see  Geiger's  treatise:  Debat  med  Uppsala  om  Moral  og 
Ret.  (1946). 

On  the  method  of  sociology  see  further  in  Scandinavian  literature  also 
Davidsohn:  Eksakt  Sociologi.  1923.  On  Durkheim  see  Chr.  Petersen's  interesting 
treatise:  Emile  Durkheim.  1944.  On  Durkheim's  ethical  evaluations  see 
especially  this  V.  pp.  219  seq.  On  logical  positivism  see  in  English  literature 
also  the  penetrating  treatise  by  Granville  L.  Willicms:  The  Law  Quarterly 
Review.  1946.  pp.  387—406. 

The  ethical  Nihilism  or  value-nihilism  takes  for  granted,  (as  will  be  seen) 
a  certain  defintion  of  science,  namely  that  science  is  only  a  knowledge  of  what 
is,  the  ascertaining  of  phenomena  which  actually  exist  up  to  the  present 
moment.  This  is  also  the  traditional  and  popular  notion  of  science.  But  ethical 
nihiUsm  has  not  at  all  taken  upon  itself  the  burden  of  examining  scientifically, 
whether  this  traditional  and  popular  definition  of  science  is  true  or  not  and 
has  therefore  without  any  proof  rejected  every  kind  of  human  assertions 
which  falls  outside  this  definition,  as  for  instance  the  assertion  of  value:  that 
one  ought  to  act  in  a  certain  way.  As  all  other  trend  of  thought  from  Socrates 
to  the  present  time  ethical  nihilism  has  quite  forgotten  to  raise  the  fundamental 
epistemological  question:  what  is  science,  what  is  in  the  whole  human 
knowledge? 

This  problem  will  therefore  be  the  central  question  in  the  following 
investigation. 


CHAPTER  3 

THE   UNCERTAINTY   OF  THE   SOCIAL  SCIENCES 
AND   ITS  PRACTICAL  CONSEQUENCES 

At  the  present  day  science  exercises  an  extraordinarily  great  in- 
fluence on  the  life  of  the  community.  What  religion  was  as  a  spiritual 
power  in  the  Middle  Ages,  science  is  ahout  to  become  at  the  present 
day.  The  mighty  victories  of  the  natural  sciences  in  the  nineteenth 
and  twentieth  centuries  have  transformed  human  life  in  a  revolution- 
ary manner,  increased  the  production  of  material  goods  in  a  compass 
not  dreamed  of  ealier,  and  created  a  technique  of  communication  and 
intercourse,  which  has  brought  the  continents  hitherto  furthest  apart 
into  close  communication  with  each  other  and  altogether  created  an 
intercourse  between  men  and  a  mutual  influence  upon  them  which 
had  not  earlier  been  thought  possible.  It  is  therefore  no  wonder  that 
the  greatest  respect  for  science  has  spread  among  the  masses,  and 
more  especially  for  natural  science.  That  respect  which  the  masses  in 
earlier  times  felt  for  religion  has  now  more  and  more  been  transferred 
to  science.  This  is  almost  the  only  factor  which  in  our  times  commands 
the  respect  of  the  masses  of  the  people. 

The  attitude,  then,  taken  up  by  the  intellectual  elite,  the  votaries  of 
science,  towards  the  problems  of  the  times,  gradually  gains  the  most 
vital  and  fateful  influence  upon  the  masses  of  the  people.  But  if  this 
intellectual  elite  is  to  be  able  to  exercise  this  influence  at  all  in  a 
particular  sphere  it  is  essential  that,  in  scientific  investigation,  the 
elite  should  have  reached  objective  and  reliable  results.  Here,  however, 
it  unfortunately  happens  that  the  social  sciences  are  in  a  higly  imperfect 
state,  and  as  opposed  to  the  natural  sciences,  have  not  reached  objective 
and  sure  results  at  all;  as  mentioned  above,  the  greatest  disagreements 
and  the  most  violent  disputes  prevail  on  the  most  fundamental  social 
questions,  both  the  political  and  the  social.  The  deep  background  for 
this,  as  shown,  is  the  fundamental  strife  and  doubt  on  the  ethical 
questions,  on  morals  and  right. 
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But  when  the  intellectual  elite  in  the  great  question  of  vital  im- 
portance for  mankind,  on  morals  and  justice,  have  not  reached  any 
objective  results  whatever,  but,  as  we  have  seen  above,  even  disagree 
as  to  whether  any  valid  code  of  morals  or  justice,  of  moral  or  legal 
principles  at  all,  can  be  drawn  up  for  the  conduct  of  men,  it  is  not 
strange  that  the  masses  of  the  people  become  uncertain  and  do  not  in 
the  least  know  how  they  are  to  live  their  lives.  Ethics  and  jurisprudence 
have  by  no  means  yet  come  into  existence  as  sciences  capable  of  guiding 
human  beings  like  natural  science;  neither  in  ethics,  jurisprudence  or 
other  social  sciences  has  any  objective,  scientific  method  been  found, 
which  can  lead  to  sure  results,  to  reliable  lines  of  direction  for  human 
conduct.  A  widespread  tendency  in  science  in  these  spheres  as  men- 
tioned in  the  foregoing  chapter  maintains  in  plain  words  that  the  rules 
of  morals  and  justice  are  without  any  scientific  sense  at  all,  that  morals 
and  justice  have  nothing  whatever  to  do  with  science,  but  rest  entirely 
on  individual,  subjective  feelings  (ethical  nihilism).  Hence  it  follows 
from  this  that  one  may  live  one's  life  quite  as  one  likes.  But  when 
large  sections  within  the  elite  are  of  such  an  opinion  it  is  no  wonder, 
that  the  masses  of  the  people  in  more  recent  times  are  led  more  and 
more  to  the  thought  that  morals  and  justice  are  only  antiquated, 
mediaeval  notions  to  which  religion  and  other  mysteries  still  cling,  but 
from  which  "modern"  man  can  entirely  emancipate  himself  and  to 
which  he  can  rise  superior.  The  free  unrestrained  enjoyment  of  life 
has  therefore  at  the  present  day  become  the  watchword  of  the  times 
among  the  masses  of  the  people;  and  the  literature  of  novels  and  fic- 
tion in  general  tends  to  a  great  extent  in  the  same  direction  to  effect 
the  dissolution  of  all  moral  rules.  Here  we  take  the  word  "dissolu- 
tion" and  similar  words  in  a  purely  objective  and  referential  sense, 
that  is,  without  passing  any  estimating  moral  judgment,  for  according 
to  the  most  recent  trend  of  thought  in  science,  ethical  nihilism,  we  have 
no  right  whatever  to  pass  estimating,  moral  judgments;  scientifically 
they  are  invalid;  the  truth  of  morality  and  justice  must  therefore  first 
be  proved  before  one  can  express  any  moral  opinion. 

As  religion  and  the  moral  principles  maintained  by  it  have  at  the 
same  time  lost  their  influence  on  large  sections  of  the  people,  the  actual 
consequence  of  the  negative  scientific  attitude  mentioned  towards  morals 
and  justice,  has  been  that  the  masses  of  the  people  to  a  wide  extent 
give  themselves  up  to  an  uninhibited  ruthless  unfolding  of  life,  partly 
in  the  sexual  domain  in  which  the  free  connections,  often  very  short- 
lived, have  in  the  most  recent  times  become  very  widespread,  regardless 


71 

of  the  consequences,  especially  for  the  woman  (children  born  out  of 
wedlock,  and  all  that  socially  follows  from  this),  and  partly  in  the 
domain  of  the  struggle  for  a  living,  whereever  a  ruthless  competition 
can  yield  a  profit.  There  is  no  reason  whatever  why  one  should  have 
any  consideration  for  one's  neighbour  in  the  unfolding  and  enjoyment 
of  one's  life,  in  the  sexual  sphere  for  woman,  who  is  particularly  made 
to  suffer  under  the  unrestrained  unfolding  of  life,  or  in  the  sphere 
of  trade  for  one's  competitor;  since  every  consideration  for  one's  neigh- 
bour, whether  in  sexual  life,  in  industry  and  trade  or  other  domains,  is 
only  a  mere  expression  of  the  moral  principles,  for  which,  according 
to  a  large  section  of  the  scientific  elite,  no  scientific  proof  whatever  can 
be  given,  and  which  therefore  only  rest  upon  mediaeval,  mystical  no- 
tions ingrafted  by  religion.  After  this  it  will  also  be  understood  how 
this  mentality  of  the  times  has  been  able,  in  the  sphere  of  politics, 
to  prepare  the  soil  for  such  movements  as  Nazism,  which,  unrestricted 
by  all  ideas  of  morals  and  justice,  in  the  unrestrained,  superman- 
unfolding  of  life  has  thought  itself  entitled  to  the  most  ruthless  attacks 
on  individuals  of  other  opinions,  on  foreign  races  and  nations,  with 
murders  and  ill-treatments  unparelleled  in  history.  For  why  should 
one  have  any  consideration  for  others,  why  should  one  refrain  from 
murdering  or  ill-treating  one's  fellow  creature,  when  no  scientific 
reason  whatever  can  be  given  for  such  consideration,  for  all  such  inhi- 
bitions of  the  free,  great  unfolding  of  life  in  one's  own  interest,  which 
only  rest  upon  the  antiquated,  mystical  ideas  called  morals  and  justice, 
and  which  are  only  preached  by  such  unscientific  movements  as  religion? 

If  the  widespread  trend  in  sociology,  political  economy,  jurisprudence 
and  ethics  of  the  present  day,  is  right,  then  all  moral  education  of  young 
people  in  schools  and  families  must  consistently  cease,  all  evaluation 
of  persons,  public  and  private,  all  criticism  of  social  institutions  or  of 
the  conduct  of  private  companies  must  cease,  just  as  all  courts  of  law 
and  prisons  must  stop  their  activities,  indeed  all  the  legislation  of  the 
community  must  cease,  for  modern  human  beings  must  be  ashamed  to 
inculcate  in  children,  young  people,  lawbreakers  or  other  people,  judg- 
ments for  which  no  scientific  reason  can  be  given.  Some  of  the  adherents 
of  ethical  nihilism  console  themselves,  quite  inconsistently,  with  the 
idea  that  these  purely  theoretical,  scientific  investigations  and  their 
negative  results  will  not  have  any  influence  upon  the  lives  of  human 
beings,  that  the  latter  will  continue  judging,  evaluating  themselves  and 
others,  bringing  up  children  and  punishing  transgressors  of  the  law. 

This  is,  however,  an  illusion.  At  the  present  day,  in  which,  as  pointed 


72 

out  above,  there  is  so  great  and  widespread  a  respect  for  science,  even 
in  the  broad  masses  of  tlie  people,  the  latter  will  soon  become  aware 
that  when  science  itself  gives  up  and  can  find  no  reason  whatever  for 
morality  and  justice,  there  must  be  complete  liberty  to  behave  as  one 
likes;  and  one  must  as  soon  as  possible  dispense  with  all  inhibitions  of 
laws  and  the  like,  and  the  laws  must  be  abolished  as  soon  as  possible. 

But  in  the  next  place  the  prevailing  mode  of  thought  must  be  con- 
sistent and  therefore  understand  that  it  is  faced  with  an  alternative: 
that  either  the  prevailing  view  is  right  in  maintaining  that  all  moral 
and  legal  judgments  are  only  unscientific,  logically  meaningless  utter- 
ances of  emotion,  and  that  consequently  no  scientific  reason  can  be 
given  for  morals  and  justice;  and  that  in  that  case  the  inevitable 
consequence  must  be  that  all  moral  education  of  children  and  young 
people  in  schools  and  by  parents,  all  punishment  of  criminals,  all  criticism 
of  social  institutions,  of  public  and  private  persons  must  cease;  or  else 
there  must  be  something  \vrong,  something  scientifically  untenable  in 
the  opinions  of  this  trend  of  thought,  a  scientific  defect  of  method  in 
its  system  of  thinking. 

At  a  time  like  this,  the  most  recent,  in  which  a  fight  for  power,  with- 
out any  kind  of  restrictions,  has  raged  and  is  still  raging  all  over  the 
earth,  one  must  in  a  very  special  degree  not  cherish  any  illusions  that 
it  is  of  no  consequence  when  science  maintains  that  no  reason  can  be 
given  for  morals  and  justice.  If  science,  which  is  the  only  thing  to 
which  it  is  possible  to  think  that  men  will  submit,  cannot  give  a  reason 
for  these  values,  we  can  prepare  ourselves  for  a  future  in  which  the 
civilization  of  mankind  will  perish  in  a  fight  of  all  against  all.  At  the 
same  time  mankind  is  menaced  by  a  dissolution  from  within,  in  the 
individual  human  being.  To  every  keen  observer,  both  among  physicians 
and  jurists,  as  well  as  teachers  it  is  noticeable,  as  mentioned,  that 
during  the  latest  generations  under  the  prevailing  negative  attitude  to 
all  moral  values  on  the  part  of  the  intellectual  leaders,  a  considerable 
slackness  has  spread  abroad,  not  least  among  the  young,  in  sexual  and 
other  relations.  One  must  not  be  under  any  illusion  in  this  either,  that 
science,  which  is  the  only  spiritual  authority  at  the  present  day,  would 
be  able  to  maintain  that  no  reason  can  be  given  for  morals  and  justice, 
without  the  negative  result  entailing  consequences  affecting  the  conduct 
and  the  fate  of  youth  and  the  people  altogether  in  the  future.  Even  to 
this,  however,  no  attention  whatever  must  be  paid,  if  the  prevailing 
negative  tendency  is  tenable.  No  religion,  no  moral  laymen's  movements 
must  interfere  in  this  and  try  to  falsify  the  results  of  science.  But 
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whether  ethical  nihilism  is  scientifically  tenable,  is  therefore  the  sole 
question  which  we  must  now  try  to  settle  below,  according  to  purely 
scientific  methods.  The  great  problem,  then,  is:  Can  a  scientific  found- 
ation be  given  for  all  ethics  and  jurisprudence,  for  morals  and  justice 
as  providing  lines  of  direction  for  the  conduct  of  mankind,  its  actions 
and  whole  mode  of  life? 


CHAPTER  4 
WHAT   IS   SCIENCE?  WHAT   IS   HUMAN   KNOWLEDGE? 

Descriptive  and  experimental  sciences. 

As  the  general  nihilism  of  values  in  the  prevailing  trend  of  thought 
in  sociology,  political  economy  and  ethics  maintains  in  accordance  with 
the  traditional  notion  of  science  that  all  science  only  aims  at  verifying 
and  describing  that  which  is,  and  that  therefore,  as  mentioned  above, 
all  rules  of  morality  and  justice,  which  say  nothing  about  that  which 
is,  but  about  that  which  ought  to  be,  lack  every  logical  meaning  and 
can  never  be  scientifically  proved  at  all, — the  great  problem,  then,  is: 
is  this  traditional  concept  of  science  right?  Is  it  right  that  all  science 
aims  only  at  describing  that  which  is,  which  exists?  This  question,  the 
most  fundamental  of  all  questions  about  morality  and  justice,  has  been 
quite  neglected,  also  by  the  adherents  of  ethical  nihilism,  in  sociology, 
political  economy,  philosophy  and  jurisprudence. 

Many  natural  sciences  are  purely  descriptive.  Thus  physics  and 
astronomy  describe  bodies,  including  under  them  the  heavenly  bodies 
and  their  movements;  geology  describes  the  earth  and  the  matter  of 
which  it  consists,  and  what  its  state  has  been  in  earlier  periods,  that  is, 
its  actual  development;  other  natural  sciences,  such  as  biology,  botany 
and  zoology,  describe  the  nature  of  the  so-called  living  bodies,  the 
organisms;  also  sciences  about  man,  such  as  physiology,  anatomy, 
history  and  psychology  give  a  description  alone  of  what  man  is,  extern- 
ally and  internally,  or  how  it  has  actually  been  or  acted  through  the 
ages. 

Modern  descriptive  social  sciences,  be  they  sociology,  political  economy 
or  jurisprudence,  also  endeavour  to  give  a  description  of  phenomena 
in  an  interrelation  of  causes.  But  as  the  psychical  and  socio-psychical 
phenomena  are  essentially  more  complex  and  complicated  than  the 
external,  physical  phenomena,  it  is  far  more  difficult  to  unravel  the 
psychical  and  in  a  still  higher  degree  the  socio-psychical  ones. 
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The  descriptive  sciences,  as  we  know,  are  not  content  with  a  nnmber 
of  isolated  observations  of  individual  phenomena,  such  as,  e.  g.,  this 
animal  is  whole-hoofed,  this  flower  has  four  stamens,  and  the  like, 
but  seeks  as  well  to  verify  likenesses  and  differences  between  the  in- 
dividual observations,  including  under  this  the  formation  of  scientific 
general  concepts  (e.  g.,  the  general  concepts:  mammal,  organic  being, 
element  and  the  like),  furthermore  to  establish  law-bound  interrelations 
or  connections  of  causes  between  the  phenomena  in  time  and  space. 
Thus  modern  science  does  not  restrict  itself,  like  science  in  earlier 
and  more  primitive  stages,  to  being  descriptive  in  a  narrower  sense, 
but  tries  also  to  explain  the  phenomena  in  the  coherence  of  causes  and 
effects.  In  this  connection  the  difference  should  be  remembered  merely 
between  the  older  writing  of  history  which  is  in  the  main  narrative, 
and  later  historical  research,  which  tries  to  explain  the  course  of  events 
as  a  connected  chain  of  causes  and  effects  (cf.  as  an  example  already 
in  antiquity  the  contrast  between  Herodotus  and  Thucydides). 

Altogether  that  which  is,  or  reality  according  to  modern  descriptive 
science,  must,  so  far  as  I  can  see,  be  understood  as:  all  sense  observ- 
ations and  psychological  observations  in  differences  and  likenesses  and 
law-bound  interrelation  in  time  and  space  in  the  greatest  possible  agree- 
ment or  correlation. 

Meanwhile  science  of  the  present  day  does  not  confine  itself  to  a 
description  of  the  actual  coherences  of  life  in  time  and  space,  in  like- 
ness and  difference,  and  in  conformity  to  law.  In  the  most  recent  times 
a  number  of  sciences  have  arisen,  which  are  continually  increasing  in 
number  and  importance,  and  which,  exactly  because  they  offer  some- 
thing quite  different  from  and  far  more  than  a  description,  have  become 
of  the  most  vital  importance  to  mankind  and  during  the  course  of  the 
last  one  hundred  and  fifty  years,  have  revolutionized  the  conditions  of 
human  life,  both  in  regard  to  the  cultivation  of  the  soil,  the  utilisation 
of  raw  materials,  dwellings,  means  of  transport,  means  of  commun- 
ication and  many  other  things.  These  sciences  are  called — in  opposition 
to  the  above-mentioned  descriptive  or  theoretical  natural  sciences — the 
applied  or  practical  natural  sciences.  As  the  most  important  of  these 
sciences  may  be  mentioned,  in  the  inorganic  world:  mechanical 
technology,  mechanics,  electro-technical  science,  technical  chemistry, 
engineering  (including  the  science  of  the  construction  of  buildings, 
factories,  roads,  bridges  and  water  building)  and  the  various  branches 
of  science  concerned  with  the  technics  of  transport,  telephone,  telegraph 
and  radio.   Among  sciences   dealing   with   the   organic  world  may   be 
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mentioned:    the    science   of    agriculture    and   forestry,    veterinary    and 
medical  science. 

All  these  modern  natural  sciences  would  not  have  come  into  existence 
at  all,  if  they  had  kept  to  science  according  to  the  traditional  definition, 
that  is,  merely  to  a  description  of  that  which  is.  What  is  then,  that 
other  method,  entirely  different  from  the  descriptive,  which  has  created 
these  sciences  and  all  their  mighty  intrusion  into  and  their  transform- 
ation of  the  life  of  mankind? 

In  the  law-bound  interrelations  of  causes  and  effects  natural  science 
passes  beyond  a  description  of  what  actually  is  or  has  been  to  a  state- 
ment of  that  which  will  be  or  will  come.  The  general  statements  about 
the  law-bound  interrelations,  called  the  laws  of  nature,  do  not  merely 
say  that  the  connection  between  the  phenomena  a  as  cause,  and  b  as 
effect,  has  practically  always  appeared— and  are  now  when  we  observe 
them — constant,  but  also  that  this  connection  will,  in  future  prove  to 
be  constant. 

But  with  these  general  judgments  or  statements,  which  also  comprise 
the  future,  a  peculiar  new  stage  arises  in  the  human  process  of  thinking, 
which  has  proved  to  be  the  deepest  vital  factor  in  the  whole  development 
of  mankind,  nay,  a  factor  without  which  this  would  not  have  been 
possible  at  all.  For  science  is  not  content  with  establishing  the  three 
stages  mentioned,  namely:  1)  that  something  is  or  2)  was,  or  3)  will  be 
in  the  future;  for  we  discover  that  we  cannot  only  passively  observe 
as  spectators,  that  when  the  change  a  has  occurred,  the  change  b  has 
hitherto  also  occurred  immediately  after,  as  that  which  we  call  cause 
and  effect;  but  that  we  ourselves,  with  our  hands  and  implements,  can 
interfere  actively  in  this  course  of  natural  changes,  that  is,  introduce 
the  change  a,  and  that  in  this  case  too  the  change  b  will  ensue,  a  is, 
for  instance,  the  change  we  observe  in  Nature,  that  a  seed  is  borne  by 
the  wind  to  a  piece  of  soil;  b  is  the  change  we  observe  later,  that  a  plant 
grows  up  out  of  the  earth.  We  therefore  conclude,  not  only  boldly — with- 
out any  proof  of  it — that  when  a  occurs  in  future,  b  will  also  occur,  but 
furthermore  we  have  the  courage  to  interfere  ourselves  in  the  course 
of  these  natural  changes,  when  with  our  hands  we  take  the  seed  and 
lay  it  in  the  soil,  in  the  belief  that  in  this  case  too,  b,  the  appearance 
of  the  plant  from  theground  will  follow.  The  manifold  changes  in 
Nature  create  unrest  in  us  and  give  rise  to  questions  of  why;  but  as 
we  discover  that  even  in  Nature's  changes  there  is  a  certain  regularity, 
a  certain  constancy,  that  they  always  behave  according  to  certain  fixed 
laws,  we  get  thereby  not  only  a  certain  quiet  and  security  in  our  exist- 
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ence,  but  we  find  out  this  trait  in  Nature  and  imitate  it  by  producing 
the  same  constant  changes,  as  that  which  it  causes  itself.  And  we  do 
this  in  particular  because  it  is  seen  that  by  making  use  of  the  regularity 
of  the  changes  in  Nature,  we  can  produce  changes  which  are  beneficial 
to  mankind.  Man's  conscious  intervention  in  natural  changes  and  his 
employment  of  their  regular  interrelations  are  what  occur  in  the 
scientific  experiment.  This  may  be  employed  merely  to  examine  and 
verify  what  change  (effect)  it  will  produce  when  another  or  several 
other  changes  (causes)  are  brought  about  by  human  intervention.  We 
can  call  this  the  verifying  experiment.  The  experiment,  however,  may 
also  be  employed  by  starting  certain  changes,  in  producing  the  effects 
beneficial  to  mankind.  This  we  can  call  the  evaluating  or  appropriate 
experiment.  But  both  these  kinds  of  experiments,  the  verifying  and  the 
valuating,  usually  work  side  by  side  in  science. 

Experiment  is  generally  believed  to  be  limited  to  natural  science. 
But  in  my  opinion  this  is  incorrect.  It  is  only  apparently  that  experiment 
in  natural  science  alone  has  won  its  greatest  victory  for  mankind.  The 
systematic  interference  in  the  law-bound  interrelations  of  Nature,  which 
is  of  the  essence  of  experiment,  verifying  as  well  as  evaluating,  is  in 
reality  at  the  back  of  all  human  progress,  in  all  fields,  indeed,  prac- 
tically behind  all  the  works  of  man.  And  the  verifying  and  valuating 
experiment  easily  merge  one  into  the  other.  Thus  during  the  develop- 
ment of  the  human  race  a  man  discovered  one  day  in  the  dawn  of  the 
ages  that  two  stones,  knocking  against  each  other,  produced  fire.  He 
then  imitated  Nature  in  the  verifying  experiment  by  striking  two  stones 
against  each  other  himself  with  his  hands  and  saw  that  sparks  of  fire 
were  again  produced  thereby.  But  soon  he  also  reached  the  evaluating 
experiment  of  applying  the  sparks  of  fire  thus  produced  to  kindle  a 
fire  to  warm  himself  and  after  that,  step  by  step,  during  long  ages  of 
development,  to  many  other  purposes:  to  give  light  in  the  dark,  and 
when  metals  were  found,  to  melt  or  harden  them,  etc.  By  means  of 
similar  verifying  and  evaluating  experiments  men  discovered  that  they 
could  work  upon  and  transform  things,  substances  in  Nature,  into 
objects  that  might  be  useful  to  them,  and  in  this  way  they  gradually 
invented:  implements,  garments,  weapons,  vehicles,  boats,  ships;  they 
learned  how  to  take  certain  animals  into  their  service,  notably  cattle 
and  horses,  of  which  they  had  already  learned  in  the  nomad  stage  to 
make  use  in  various  ways;  later  they  discovered,  likewise  by  means  of 
the  verifying  and  evaluating  experiment,  the  condition  touched  upon 
above,  that  seed  when  sown  in  the  earth,  first  by  the  wind,  later  by 
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human  hands,  grows  up  and  yields  a  crop  which  can  be  employed  for 
food  for  men  and  beasts.  Fire  and  the  sowing  of  seed  are  doubtless 
the  human  experiments  that  have  had  the  richest  results  in  the  history 
of  mankind. 

Then  follows  the  settlement  in  one  place  and  the  invention  of  the 
fixed  house  with  cultivated  land  around  it.  All  later  means  of  livelihood 
and  their  progress,  handicrafts,  agriculture,  shipping,  fishery  and  the 
like,  with  all  their  implements  and  methods  have  arisen  wholly  and 
entirely  through  experiments,  the  verifying  and  the  valuating,  in  the 
closest  collaboration.  Later  still  experiment  becomes  the  support  of  all 
natural  science  and  in  the  continual  collaboration  between  the  means  of 
livelihood  and  natural  science  that  creates  all  modern  technics  which 
are  only  a  continuation  of  the  progress  of  the  older,  purely  manual 
stages  of  handicrafts.  From  the  old,  primitive  implements  for  the  adapt- 
ation of  w'ood  and  metals  for  the  production  of  materials,  agricultural 
implements,  vehicles,  ships,  mankind  has  advanced  quite  gradually 
through  thousands  of  years  by  experiments,  profiting  by  law-bound 
interrelations,  to  all  the  modern  technique  of  machinery  in  all  these 
departments,  and  to  the  intense  collaboration  between  science  and 
industry  denoted  by  the  numerous  technical  sciences,  such  as  the  science 
of  constructive  engineering,  the  science  of  harbour-,  bridge-  and  hydrau- 
lic construction,  the  theory  of  mechanics,  the  science  of  factory  engineer- 
ing, industrial  chemistry,  etc. 

Man,  however,  next  discovered  that  by  means  of  observation  and  the 
use  of  law-bound  interrelations  in  his  own  body,  he  can  produce  effects 
which  are  beneficial  to  is.  But  during  the  development  of  the  science 
which  has  thus  arisen,  medical  science,  we  are  also  involuntarily  and 
irresistibly  led  through  quite  gradual  transitions  to  observing  and 
profiting  by  the  psychic  law-controlled  interrelations.  "When  physiology 
through  verifying,  and  medical  science  through  the  appropriate,  evalua- 
ting experiment  establishes  the  rule  that  the  consumption  of  certain 
substances  in  the  organism  has  a  beneficial  effect,  but  that  in  the 
absorption  of  others,  e.  g.,  alcohol,  cocaine,  in  large  quantities,  the  effect 
is  injurious,  we  are  necessarily  led,  at  the  same  time,  to  observe  certain 
psychological  interrelations  and  to  find  that  man  to  a  certain  degree 
is  able  to  choose  between  these  effects  and  thereby  to  control  his  ten- 
dencies to  exaggerated  use  of  the  stimulants  in  question.  The  verifying 
and  valuating  experiment  therefore  leads  through  physiology,  medical 
science  and  psychology  with  inevitable  consequence  to  a  new  depart- 
ment from  a    scientific  point  of  view,  to  one  which  has  hitherto  been 
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treated  rather  casually  and  arbitrarily  in  traditional  morals  and  religion, 
and  without  real  scientific  reasons  or  method  in  that  part  of  philosophy 
which  is  called  ethics.  We  are  in  this  respect  highly  lacking  in  material 
of  scientifically  objective  and  accurate  experiences.  In  the  following  I 
shall  endeavour  to  deal  with  this  problem  in  more  detail.  At  this  stage, 
however,  so  much  can  probably  be  established:  that  while  the  articles 
of  the  creed  of  traditional  morals  and  religion  must  be  received  with 
due  reverence  because  they  are  an  expression  of  the  experience  of 
mankind  for  thousands  of  years,  these  articles  no  longer  suffice  for 
mankind.  Mankind  must  demand  reasons,  and  only  a  scientific,  objec- 
tive examination  of  the  psychic  phenomena:  desires,  passions,  urges, 
and  an  experimental  employment  of  the  law-controlled  interrelations 
between  them  and  their  effects,  can  prepare  the  way  for  the  right 
principles  or  laws  that  should  guide  the  life  of  man.  Here  it  will 
suffice  to  emphasize  that  which  in  the  following  will  be  more  elucidated 
in  detail,  that  man,  during  his  development  from  lower  to  higher  stages, 
has  proved  to  be  in  possession  of  a  special  mental  quality,  peculiar  to 
man,  namely  the  ability  mentioned:  within  certain  limits  to  control  his 
physical  and  mental  life.  Here,  as  I  understand  it,  it  is  that  man, 
as  earlier  in  the  sphere  of  external  Nature,  advances  to  the  discovery 
that  the  verifying  and  evaluating  experiment  can  also  be  used  to  guide 
his  life,  his  thoughts  and  desires,  in  certain  definite  directions,  with 
beneficial  effects,  and  away  from  others  which  experience  has  taught 
him  bring  injurious  effects  in  their  train.  Europe  constitutes  a  very 
small  part  of  the  land  area  of  our  globe  compared  with  other  continents, 
besides  having  in  most  parts  of  it  a  rather  inhospitable  climate  and 
difficult  natural  conditions.  Yet  it  is  not  a  mere  matter  of  chance  that 
the  people  in  this  small  continent,  and  those  who  have  emigrated  from 
it,  have  become  the  leading  race  owing  to  their  superior  technics  and 
practical  ability  in  all  departments,  and  broadly  speaking  the  rulers  of 
the  world.  In  Europe  men  had  to  wring  fertility  from  Nature  in  a  hard 
and  incessant  struggle,  the  originally  vast  stretches  of  forest,  bog  and 
moorland  had  to  be  cleared,  drained,  cultivated;  the  greatest  hindrances 
to  communication,  the  mountains  that  everywhere  separated  the 
countries,  seas  and  their  deep  inlets  and  the  like,  had  to  be  overcome; 
and  along  with  all  these  labours  the  relatively  cold  climate  in  the 
larger  areas  during  half  the  year  necessitated  a  continual  struggle  for 
better  dwellings  and  clothes.  In  all  fields,  those  of  clearing,  draining, 
agriculture,  means  of  communication,  the  construction  of  dwellings  and 
making  of  clothes,  the  hard  and  difficult  conditions  of  this  continent 
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would  necessarily  force  from  the  people  who  inhabited  it  considerable 
qualities  as  regards  hardihood,  frugality,  restraint  and  comprehensive 
technical  skill  and  ingenuity.  The  fnst  mentioned  qualities,  which  we 
usually  call  moral,  especially  industry  and  restraint  in  all  their  forms, 
have  therefore  grow^n  up  from  the  depths  of  life  through  the  verifying 
and  valuating  processes  of  experiment,  from  the  same  physical  necessity 
as:  implements,  vehicles,  buildings,  ships,  machines  and  all  later  tech- 
nics and  science.  The  cultural  value  denoted  by  the  human  qualities 
mentioned,  and  which  is  the  fruit  of  a  long  development  on  the  road 
of  sufferance  of  Ihe  human  race,  may  briefly  be  called  character — in 
the  sense  of  quality — or  character-value.  All  human  experiences  of  life 
show  that  the  sum  of  qualities  which  we  call  character  is  of  altogether 
decisive  importance  to  what  the  individual  man  makes  of  his  life — as 
a  rule  more  so  than  the  intellectual  gifts  and  external  circumstances. 
As  the  old  philosopher  of  the  Renaissance  age  said — turning  against 
mediaeval  superstition — :  "the  destiny  of  a  man  is  not  to  be  read  in 
the  stars,  but  in  his  character". 

In  exactly  the  same  way,  by  countless  verifying  and  evaluating  experi- 
ments through  thousands  of  years  of  sufferings,  labours  and  satis- 
factions, men  have  gioped  and  felt  their  way  on  to  another  cultural 
value,  indispensable  for  mankind;  that  of  human  society.  In  the  struggle 
with  the  manifold  dangers  around  us,  in  the  effort  to  subdue  the  earth, 
to  conquer  natural  forces  and  create  new  values,  the  phenomenon  that 
we  call  society  or  community  has  proved  to  be  the  most  important 
defence  and  protection  of  mankind,  the  only  means  of  securing  the  life 
of  the  individual  and  letting  him  work  in  peace.  Partly  through  colla- 
boration in  many  ways  between  men  the  community  has  created  (1)  a 
defence  against  the  perils  of  Nature  and  an  organized  employment  of 
her  forces,  and  partly  by  means  of  a  strong  social  power  (2)  tried  to 
prevent  men  from  mutually  injuring  each  other.  In  all  human  societies 
down  through  the  ages,  in  all  law  books,  from  the  law  of  Hammurabi 
and  the  law  of  Moses,  to  the  penal  laws  of  the  communities  of  the 
present  day,  has  re-echoed  the  elementary  commandment:  thou  shalt 
not  injure  thy  fellow-man.  The  laws  specialise  this  commandment  in 
various  acts:  Thou  shalt  not  kill;  thou  shalt  not  steal;  thou  shalt  not 
bear  false  witness  against  thy  neighbour;  thou  shalt  not  offend  against 
his  honour,  etc.  But  all  the  special  rules  can  be  summed  up  in  this 
one  commandment:  Thou  shalt  not  injure  thy  neighbour.  This  com- 
mandment rings  not  only  through  all  the  law  books  of  the  community, 
but  is  a  guiding  principle  which  goes  through  all  the  legal  and  moral 
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rules  in  all  this  sphere:  the  living  together  of  human  beings.  The  reason 
why  men  in  all  spheres  of  life  have  advanced  to  this  commandment  as 
the  most  fundamental  one  of  all,  is  probably  and  in  the  main  instance 
this:  that  obedience  to  the  commandment  at  any  rate  saves  men  from 
the  suffering  they  cause  each  other  mutually,  and  next,  it  enables  the 
individual  man  to  work  in  peace.  In  order  that  men  may  be  able  to 
achieve  something  by  industry,  inventiveness  and  initiative,  it  is  abso- 
lutely necessary  that  they  should  be  able  to  work  in  peace,  that  the 
community  should  make  the  activity  of  the  individual  secure  so  that 
other  people  do  not  interfere  and  disturb  or  injure  him.  In  the  earliest, 
primitive  age  far  too  much  valuable  time  was  lost  in  work,  because  the 
individual,  to  use  a  metaphor,  had  to  work  with  a  trowel  in  one  hand 
and  a  sword  in  the  other,  as  he  had  constantly  to  defend  himself  while 
at  work  against  foes  from  outside.  The  community  of  the  present  day 
has  secured  peace  to  work  in  for  the  individual  by  taking  over  the 
sword,  in  compelling  other  people  with  the  sword  of  the  executioner 
or  other  severe  measures  not  to  kill,  wound  or  in  other  ways  injure 
the  man  who  is  peacefully  engaged  at  his  task. 

The  method  of  the  verifying  and  evaluating  experiment,  however,  is 
not  only  at  the  back  of  all  human  industry,  all  technics,  all  justice 
and  morals;  it  is,  finally,  also  at  the  back  of  all  art.  Consciously  or 
unconsciously  mankind  has  through  thousands  of  years  felt  its  way 
and  advanced  by  experiment  to  the  discovery  that  certain  definite 
impressions  arranged  in  a  particular  way  give  an  effect  of  pleasure 
others  the  opposite.  What  is  said  about  ethics  holds  good  also  about 
aesthetics.  There  is  a  lack,  partly  of  a  large  material  of  objective 
experiences,  partly  of  a  sure  scientific  method  of  establishing  in  detail 
the  reasons  why  certain  impressions  give  the  effect  of  aesthetic  pleasure 
and  others  do  not;  and  therefore  the  greatest  confusion  and  bewilder- 
ment prevail  at  the  present  day  in  modern  art,  in  painting,  sculpture 
and  architecture,  as  it  does  in  contemporary  morals.  This  is  also  why, 
inter  alia,  the  towns  of  the  present  day  are  a  chaos  of  the  most  differing 
styles,  of  confused  attempts  and  consequently  of  muddled  building. 
Our  whole  age  is  an  age  of  dissolution,  morally,  aesthetically,  politically 
as  well  as  spiritually  in  general.  But,  as  I  shall  try  to  show,  even  as 
definite  results  may  be  obtained  by  means  of  a  sure,  scientific,  experi- 
mental method  and  lead  to  certain  fundamental  lines  of  guidance  for 
the  conduct  of  human  life  in  the  sphere  in  which  traditional  morals 
and  justice  have  hitherto  groped  blindly,  lacking  a  rational  basis  and 
clear  insight,  so,  in  my  opinion,  in  the  aesthetic  sphere  also,  by  means 
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of  an  objective,  experimental,  scientific  method  one  will  be  able  to  arrive 
at  understanding  why  certain  impressions  of  sight  and  hearing  produce 
an  effect  of  pleasure,  others  the  opposite.  So  far  as  I  can  see,  it  will 
also  be  possible  to  find  the  way  to  definite  lines  of  guidance  showing 
that  it  is  only  quite  special,  peculiar  arrangements  of  the  conditions  of 
space,  sound  and  colour  that  give  to  human  beings  the  elevating  and 
enriching  impressions  and  feelings  that  we  call  beauty,  and  what  these 
peculiar  arrangements  of  impressions  are. 

From  what  has  been  stated  it  can  perhaps  be  established  that  the 
human  values  of  civilization:  science,  industry  and  trade,  technics, 
character,  community  and  art  have  all  arisen  from  and  can  only  be  due 
to  the  efforts  of  mankind  in  progressive  experiment:  to  forms  of  thought 
and  industry,  lines  of  direction  founded  on  character,  to  the  community 
and  its  legal  regulations  and  to  the  special  arrangements  of  sense 
impressions  called  beauty.  All  the  civilization  of  the  human  race,  all 
its  activity  and  labour  thus  originates,  when  all  is  said  and  heard,  in 
the  verifying  and  evaluating  experiment. 

A  new  form  of  thought  has  arisen  with  the  evaluating  experiment,  the 
creator  of  all  human  progress  and  civilization,  and  differing  from 
descriptive  science:  (1)  a  something  is;  (2)  has  been;  and  (3)  will  be. 
The  last-named  thought  form,  3,  is  most  akin  to  evaluating  experimental 
knowledge.  There  is  no  essential  difference  between  3  and  the  verifying 
experiment,  for  whether  the  change  a — the  so-called  cause — e.  g., 
a  fire  is  set  going  by  Nature  herself  and  thereby  produces  change  b,  e.  g., 
a  forest  fire — the  so-called  effect — or  a  is  produced  by  human  hands  or 
implements,  the  course  in  Nature,  as  regards  science  and  apprehension, 
is  the  same.  Or,  to  take  another  example:  whether  the  substances  x  and  y 
are  mixed  by  Nature  herself,  and  this  change,  the  cause  a,  produces  a 
new  substance,  the  effect  b,  or  the  mixing  is  started  by  human  hands 
or  implements,  the  natural  course  is  the  same  as  regards  cognition.  In 
itself,  however,  this  course  is  not  changed  because  man  produces  the 
fire  or  the  chemical  mixture  of  substances  with  the  purpose  of  creating 
effects  beneficial  to  mankind.  But  as  the  natural  course  is  here  directed 
consciously  by  humans,  and  gradually  more  and  more  according  to 
plan  by  science  with  a  purpose  which  Nature  in  herself,  apart  from 
human  nature  (and  the  organic  world),  does  not  possess,  there  is  here  a 
more  complex  thought  form  which  also  requires  another  linguistic 
form  than  the  expressions:  is,  has  been  and  will  be.  Even  the  latter  is 
not  adequate.  In  order  to  express  the  purposed,  experimental  utilisation 
of  the  law-governed  interrelations  in  Nature  we  must  either  use  the 


83 

conditional  form  of  speech:  if  man  vill  produce  the  change  or  effect  b, 
he  must  or  ought  set  the  cause  a  going,  or  employ  the  shorter  phrase, 
which  really  means  the  same:  Man  must  —  or  shall  or  ought  —  set  the 
a  cause  going  in  order  to  produce  the  effect  b. 

This  latter  thought  form  and  its  linguistic  expression,  in  the  following 
called  form  4,  the  valuating  experimental  cognition,  along  with  all  the 
forms  of  verifying  knowledge  1,  2  and  3,  is  accordingly,  as  elucidated 
in  the  foregoing,  the  prevailing  thought  form  in  all  human  work,  in 
all  industries  and  their  technique,  in  all  technical  sciences,  in  all  medical 
science.  And,  as  I  pointed  out  above,  it  is  exactly  the  same  thought 
form,  the  evaluating  experimental  research,  that  must  be  the  prevalent 
one  in  future  in  all  ethics  and  jurisprudence  if  they  are  to  be  built  up 
on  a  basis  of  experience  and  not  an  a  priori  foundation.  The  ethics  of 
the  future  can  not  therefore,  in  my  opinion,  set  up  absolute  command- 
ments, like  the  moral  teaching  of  religions  or  the  a  priori  duty  ethics 
of  Kant  and  philosophers  like  him.  In  this  sense  a  scientific  ethic  of 
experience  cannot  use  the  words:  thou  shalt,  thou  oughtest.  Ethical, 
experimental  research,  founded  on  experience,  can,  as  I  see  it,  only  say 
to  men:  if  you  would  avoid  such  and  such  injurious  effects,  changes, 
in  your  lives,  you  must  or  ought  or  shall  apply  such  and  such  changes, 
causes,  that  is,  practically  follow  this  or  that  line  of  conduct.  Ethics  can 
therefore  henceforth  only  become  a  spiritual  medical  science,  a  theory 
of  character  or  living  which  continues  the  treatment  of  the  body  by 
medical  science  with  a  corresponding  experimental  treatment — founded 
on  experience — of  the  soul.  One  must  clearly  understand  that  the 
expressions  "must",  "ought",  "shall"  only  express  the  same  experimental, 
experienced,  testing  and  evaluating  method,  which  is  also  meant  when 
we  are  faced  with  the  choice  of  the  best  method  of  dealing  with  tuber- 
culosis, the  best  construction  for  a  bridge,  etc. 

As  it  is  everywhere  a  question  of  the  same  thought  form,  from  a 
scientific  point  of  view,  we  are  therefore  in  the  last  resort  fully  justified 
in  saying  that  we  ought — or  must — or  shall — close  the  circuit  if  we 
want  an  effect  of  light,  that  we  must  mix  substance  x  with  substance  y 
if  we  want  to  produce  substance  z,  that  we  must  use  the  construction  x 
to  produce  a  certain  bridge  building  y,  that  we  must  introduce  a  certain 
substance,  e.g.,  a  liver  preparation  or  insulin  into  the  human  body  if 
we  want  to  counteract  respectively  the  diseases  of  pernicious  aneaemia 
or  diabetes;  that  men  must  show  industry  and  self-control  in  order  to 
be  able  to  earn  their  living  and  obtain  technical  progress  in  it,  and  that 
men  must  avoid  injuring  their  fellow-men. 

6* 
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Ethics  and  jurisprudence  have  the  same  purpose  as  medical  science: 
the  wellbeing  of  the  individual  and,  as  a  consequence  of  this,  the  well- 
being  of  the  community  as  a  whole. 

We  cannot  get  further  on  a  scientific  basis  than  the  above  mentioned 
methods  of  life,  which  we  might  call  the  experimental  imperative, 
but  I  would  not  on  that  ground  assert  that  the  absolute  imperative 
of  religion  in  the  moral  sphere  is  valueless.  On  the  contrary,  the 
absolute  imperative  of  religion  is  of  the  very  greatest  personal  human 
value.  For  the  individual  human  being  it  supports  the  purely  scientific 
experimental  imperative,  so  that  this  is  seen  in  a  higher  light,  in 
a  deeper  perspective.  Here  too,  it  is  necessary  for  the  sake  of  keeping 
one's  mind  clear  to  draw  a  distinct  line  between  science  and  religion. 
Neither  in  this  sphere,  the  ethical,  is  there  any  conflict  between  religion 
and  science.  Each  of  these  spiritual  powers  has  its  own  sphere,  and 
they  do  not  collide  with  each  other.  Through  a  purely  scientific  method 
we  can  only  get  as  far  as  the  experimental  imperative,  but  it  does  not 
follow  that  the  absolute  imperative  is  wrong  because  it  cannot  be  proved 
by  scientific  methods.  The  human  faculties  of  apprehension  are  perhaps 
only  able  to  grasp  an  infinitely  small  part  of  existence:  There  are 
probably  endless  regions  for  ever  beyond  the  reach  of  science.  Kant  was 
mistaken  in  thinking  that  the  absolute  imperative  could  be  proved 
scientifically;  but  he  was  right  in  saying  that  in  the  last  resort  this 
imperative  comes  from  that  world  (das  Ding  an  sich)  wbich  it  is  not 
given  to  us  human  beings,  with  our  faculties  of  apprehension  to  reach. 

It  is  in  the  interest  of  both  these  spiritual  powers  to  keep  religion  and 
science  apart.  If  this  sharp  distinction  is  maintained,  all  strife  between 
science  and  religion  will  cease  and  become  meaningless  as  being  quite 
superfluous. 


An  elucidation  in  a  scientifically  methodical  respect  having  been 
attempted  in  the  foregoing,  showing  the  difference  between  the  descrip- 
tive and  the  experimental  evaluating  sciences,  the  system  of  the  sciences 
can  now  be  drawn  up.  Epistemology,  the  theory  of  knowledge,  must 
take  precedence  of  all  special  sciences.  It  must  deal  with  those  funda- 
mental problems  and  fundamental  concepts  employed  by  all  special 
sciences,  such  as  the  ideas:  reality,  existence,  experience,  and  further 
concepts  such  as  time  and  space,  the  connection  of  causes  and  effects 
■  or  law-governed  interrelations,  the  test  of  the  truth  or  correctness  of  all 
judgments  and  the  like.  The  theory  of  knowledge  or  epistomology  will 
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thus  be  the  general  or  introductory  part  of  all  sciences.  Next  it  must 
be  emphasized  that  an  experimental,  evaluating  science  corresponds  to 
every  descriptive  science.  The  descriptive  sciences  are  sometimes  also 
called  the  theoretical  sciences,  and  the  experimental,  evaluating  sciences 
are  also  called  the  practical  or  applied  sciences.  The  descriptive  sciences 
also  employ  the  verifying  experiment;  in  the  experimental  or  practical 
sciences  the  verifying  and  the  evaluating  experiments  are  both  employed, 
but  naturally  most  the  latter. 

After  what  has  been  stated  the  system  of  the  sciences  can  therefore 
briefly  be  outlined  as  follows: 


A.   EPISTEMOLOGY   OR  THEORY   OF 
KNOWLEDGE. 

The  General  Part  of  All  Specialised  Sciences. 


B.   THE   SPECIALISED   SCIENCES. 

I.   THE  DESCRIPTIVE  OR  THEORETICAL  SCIENCES. 

a.  Physics.  Chemistry.  Astronomy.  Mathematics. 

b.  Descriptive  Botany  (also  called  Systematics,  giving  an  account  of 
the  species  and  genera  in  the  plant  world),  Plant  Physiology  (de- 
scribing the  organs,  metabolism,  and  vital  processes  of  plants). 
Plant  Pathology  (describing  plant  diseases). 

c.  Descriptive  Zoology  (Systematics:  phyla,  classes,  orders,  in  the 
animal  world).  Animal  Anatomy.  Animal  Physiology.  Animal 
Pathology. 

d.  1.    Anthropology.  Human  Anatomy,  Physiology,  Pathology. 

2.  Psychology.  History  (including  Archaeology),  Philology.  Psyr 
chiatry. 

3.  Sociology  (description  of  the  human  community,  its  forms  of 
organisation,  culture  phenomena,  development).  Positive  Juris- 
prudence (descriptive  account  of  the  laws  in  force  and  other 
law).  Political  Economy  (the  theory  of  political  economy, 
descriptive  account). 

e.  Some  few  sciences  owing  to  their  wide  range  impinge  on  the 
domains  of  several  of  the  above-mentioned  groups;  e.  g.  Geology, 
Biology.  Thus  geology  impinges  on  groups  1  a  and  b.  Biology, 
the  general  science  of  life  has  for  its  object  the  study,  by  natural 
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scientific  methods,  of  life  in  all  its  forms  hence  it  embraces  groups 
1  b,  c,  and  d. 

II.  THE  EXPERIMENTAL  EVALUATING  OR  PRACTICAL 
(APPLIED)  SCIENCES. 

a.  Applied  Mechanics.  Mechanical  Technology.  Electrolechnics.' 
Technical  Chemistry.  Civil  Engineering  (construction  of  roads, 
bridges,  etc.).  Chemical  Engineering,  Hydraulic  Engineering  and 
the  like. 

b.  Agricultural  Science  and  Forestry,  teaching  the  rational  treatment 
of  the  various  utility  plants,  and  how  to  combat  their  diseases. 

c.  Veterinary  Science,  dealing  with  the  rational  utilisation  of  the 
various  domestic  animals  and  how  to  combat  their  diseases,  hence 
with  nutrition,  animal  surgery,  and  medicine. 

d.  1.   Medical  Science,  i.  e.  the  science,  with  many  subsections,  deal- 

ing with  the  rational  treatment  and  healing  of  physical  dis- 
eases in  man. 

2.  Psychotherapy  (Mental  Hygieine).  Individual  Ethics.  Esthetics. 

3.  Social  Ethics.  Jurisprudence.  Applied  Social  Economy. 

e.  The  experiences  of  the  sciences  included  under  I  e — geology  and 
biology — are  utilised  in  various  applied  sciences  from  technical 
mining,  agriculture,  and  forestry  to  medical  science  and  ethics. 


It  will  be  seen  that,  corresponding  to  each  of  the  groups  under 
the  descriptive  sciences,  there  are  groups  of  applied  sciences,  the 
latter  being  based  on  the  experiences  of  the  former.  The  sciences  under 
[  gather  observations,  noting  differences,  likenesses,  and  causal  relations, 
hereunder  temporal  and  spatial  relations  between  them,  and  give  a 
systematic  account  of  all  these  observations.  The  sciences  under  II 
utilise  the  experiences  thus  gained,  particularly  the  law-governed  inter- 
relations or  causal  relations  thus  far  noted;  they  interfere  with 
these  relations — whether  it  be  with  hands,  implements,  machines,  by 
technical  means,  or  by  mental  influences — and  by  deliberately  and  sy- 
stematically introducing  particular  causes,  they  produce  definite  bene- 
ficial effects.  The  two  kinds  of  experimental  methods,  the  ascertaining 
and  the  evaluating  experiment  will  for  convenience  be  called  a  and  b  in 
what  follows.  Experiment  b  rests  largely  on  the  experience  created  by 
experiment  a.  And  in  everyday  scientific  and  technical  practice  the  two 
experiments  merge.  In  the  physical,  chemical,  and  biological  laboratories 
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of  scientific  colleges,  numerous  experiments  are  made  all  over  the  world 
for  the  sole  purpose  of  tracing  and  noting  deeper  and  other  causal 
connections  than  those  hitherto  observed.*  But  often,  inseparably  asso- 
ciated with  this  experimenting,  a,  the  other  kind  of  experimenting,  b, 
with  its  deliberate  interference  in  the  inorganic  or  organic  processes  goes 
on  at  the  same  time,  and  attempts  to  produce  practical  effects  for  the 
benefit  of  mankind.  Conversely,  in  the  laboratories,  chemical  or  biolog- 
ical, which  are  often  associated  with  extensive  industrial  concerns,  and 
the  main  purpose  of  which  is  experiment  h,  there  is  also  extensive  work 
with  experiment  a,  without  any  regard  to  the  direct  practical  results, 
because  it  has  been  realised  that  a  systematic  and  thorough  experimental 
knowledge  a,  is  essential  to  the  attainment  of  big  results  in  experi- 
mental knowledge  b.  Thus  the  two  kinds  of  experimental  knowledge  go 
hand  in  hand  in  large  domains. 

Methodically  and  scientifically  it  makes  no  difference  whether  experi- 
mental science  is  working  in  a  physical  or  a  mental  domain;  and  the 
relation  between  the  applied  and  the  descriptive  sciences  is  the  same 
throughout  both  domains.  Thus,  for  instance,  through  physics,  chemistry 
and  the  like  (group  I  a)  natural  science  gives  an  actual  description  of  the 
hitherto  observed  phenomena  in  inorganic  nature,  their  likenesses  and 
differences  and  the  laws  governing  the  occurrence  of  the  phenomena 
(knowledge  1,  2,  and  3,  supported  by  experiment  a).  And  on  the  basis  of 
this  the  numerous  corresponding  technical  sciences  (group  II  a)  attempt  to 
indicate  the  numerous  solutions,  convenient  to  man,  in  the  working  of 
steam-power  plants,  road  and  bridge  construction,  hydralics,  tele- 
graph, telephone,  and  radio  technics  etc.  (knowledge  4,  experiment  b). 
In  exactly  the  same  way  anatomy,  physiology,  and  pathology  (I  d  1)  give 
an  actual  description  of  all  the  hitherto  observed  likenesses  and  differ- 
ences and  causal  connections  in  the  human  body  and  its  pathological 
phenomena  (knowledge  1,  2,  and  3  and  experiment  a);  and  on  the  basis 
of  this  knowledge  medical  science  (II  d  1)  attempts  to  find  methods  for 
a  curative  treatment  of  the  human  diseases,  more  especially  through  a 
deliberate  utilisation  for  the  benefit  of  mankind  of  the  causal  connections 
ascertained  by  sciences  I  d  1  (knowledge  4,  experiment  b).  And  in  the 
same  way  individual  and  social  ethics,  for  instance,  as  well  as  juris- 
prudence and  applied  political  economy  (II  d  2  and  3)  must  utilise  in  the 
various  domains  of  human  life,  for  the  benefit  of  mankind,  individually 
and  socially,  the  law-governed  interrelations  ascertained  by  means  of  psy- 
chology, history,  sociology,  positive  jurisprudence,  and  theoretical  pol- 
itical economy  (Id  2  and  3)  supported  by  experiment  b.  From  earlier 
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experience  we  note  that  action  or  omission  x  results  in  satisfaction  or 
pleasure  y,  and  that  action  or  omission  p  results  in  pain  q;  and  if  we  find 
by  these  or  perhaps  fresh  experiences  that  there  is  a  causal  relation 
between  x  and  y  and  between  p  and  q  we  try  in  future  to  bring 
about  the  conditions  w'hich  create  pleasure  and  to  remove  those  that 
create  the  opposite.  On  the  basis  of  this  we  lay  down  an  ethical  or  legal 
rule.  To  comply  with  an  ethical  or  legal  rule  is,  therefore,  a  psychological 
experiment,  a  psychological  analogue  to  the  physical  or  chemical  exper- 
iment. In  both  cases  we  learn  the  art  from  Nature.  To  create  in  the  labor- 
atory tlie  chemical  and  physical  conditions  for  the  coming  into  existence 
of  a  new  substance  and  to  create  in  the  mind  the  psychological  conditions 
for  the  birth  of  a  feeling  of  pleasure  or  the  satisfaction  of  a  need  are 
quite  similar  phenomena  viewed  from  the  standpoint  of  scientific  method. 
Like  natural  science  so  also  the  spiritual  sciences — psychology,  socio- 
logy, history,  philology  etc. — must  distinguish  between  knowledge 
in  senses  1  and  2  and  in  senses  3  and  4.  Psychology,  on  the  basis 
of  our  previous  self-observations,  describes  the  mental  states,  sen- 
sations, ideas,  emotions,  volitions  and  the  like,  in  differences  and 
likenesses  and  law-governed  interrelations,  i.  e.  as  these  have  so  far  ap- 
peared. Sociology,  positive  jurisprudence,  and  theoretical  political  econ- 
omy give  a  factual  description  of  the  phenomena  hitherto  observed  in 
differences,  likenesses,  and  causal  relations  in  the  human  community, 
and  its  forms  of  organisation,  its  fluctuations  in  prices  and  wages, 
changes  within  the  occupations,  the  actual  laws  and  decrees  in  force. 
History  presents  previous  events  in  causal  relations  etc.  As  in  the 
domain  of  natural  science  it  is  also  useful  in  the  field  of  intellec- 
tual science  to  keep  the  actually  descriptive  knowledge  gained  by 
previous  observations,  knowledge  in  senses  1  and  2,  apart  from 
knowledge  in  senses  3  and  4.  As  regards  method  it  would  be  well  if  the 
sciences  dealing  with  the  human  mind,  both  psychology,  sociology, 
philology,  etc.  began  by  ascertaining  what  has  so  far  actually  happened 
in  the  field  of  experience  in  question,  before  passing  on  to  3:  the  making 
of  general  assumptions  or  predictions  about  a  future  actual  development 
— without  any  deliberate  experimental  intervention  x — ,  and  to  4:  the 
statement  what  would  be  the  probable  effect  of  a  planned  experimental 
interference  (a  and  b)  by  human  deliberate  decisions  guided  by  the 
experience  thus  far  gained.  This  latter  knowledge,  4,  especially 
experimental  knowledge,  b,  the  doctrine  of  the  appropriate  effects  for 
the  benefit  of  human  life,  is  furnished  by  ethics  and  jurisprudence  on 
the  basis  of  the  observations  made  by  psychology,  sociology,  and  positive 
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jurisprudence  of  the  actual  psychic  states,  social  and  legal  conditions, 
and  their  relations  of  cause  and  effect. 

In  all  the  applied  sciences  there  is,  as  already  staled,  a  constant 
co-operation  between  experimental  knowledge  a  and  b,  and  often  an 
imperceptible  transition  between  them.  In  these  sciences  there  is  also 
sometimes  an  imperceptible  transition  between  knowledge  1,  2,  and  4. 
Even  in  the  so-called  positive  jurisprudence,  which  in  a  very  great 
measure  keeps  to  knowledge  1,  it  is  necessary  both  in  interpreting  the 
laws  in  force  and  in  filling  up  the  gaps  in  the  legislation  by  analogies 
and  general  legal  principles,  to  rely  very  largely  on  jurisprudence, 
i.  e.  on  the  application  of  knowledge  4. 

There  is  also  sometimes  an  imperceptible  transition  between  several 
of  the  experimental  sciences.  This  applies  for  instance  to  medical  science 
and  individual  ethics  (II  d  1  and  2).  These  are  bound  to  co-operate  in 
several  domains.  As  already  stated,  physical  unsoundness  is  often  due 
to  the  lack  of  mental  control,  e.  g.  in  regard  to  certain  indulgences. 

Every  concrete  decision  in  law,  e.  g.  a  judge's  decision  in  a  lawsuit, 
a  lawyer's  advice  to  a  client,  is,  according  to  our  previous  statements, 
the  expression  of  experimental  knowledge  of  the  same  kind  as  a 
surgeon's  decision  concerning  the  necessity  of  an  operation,  an 
engineer's  decision  concerning  the  practicability  of  a  construction  and 
the  like.  All  these  decisions  depend  on  an  experimental  utilisation  of 
the  causal  relations  in  nature,  external  og  internal,  hence  on  a  know- 
ledge based  on  past  experience,  teaching  us  that  if  we  act  so  and 
so,  such  and  such  definite  effects  will  result.  And  a  thorough 
investigation  in  a  legal  treatise  or  report  is,  like  a  medical  and  a 
technical  scientific  investigation,  an  experimental  study  which,  based 
on  numerous  experiences  of  law-governed  interrelations  in  past  cases, 
tries  to  establish  what  social  treatment  —  a  decision  or  a  rule  of  law  — 
would  be  the  most  appropriate,  i.e.  will  result  in  the  most  beneficial 
effects  for  the  community,  if  such  and  such  particular  changes,  also 
called  causes,  are  introduced. 

The  applied  sciences  (II  a-e),  that  is,  all  technical  natural  sciences, 
all  medical  science  (both  applied  to  man,  animals,  and  plants),  indi- 
vidual   ethics    (including    pedagogic),    mental    hygiene,    social    ethics. 

From  a  purely  linguistic  point  of  view  the  term  "appropriate"  may  be  used 
both  where  the  effects  aimed  at  are  injurious  and  where  they  are  beneficial. 
But  usually  the  term  "appropriate"  is  only  understood  to  mean  that  beneficial 
effecls  are  aimed  at;  and  this  is  the  sense  in  which  it  is  used  in  the  present 
exposition. 
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|X>litical  economy,  and  jurisprudence,  which  all  aim  at  producing,  by  a 
deliberate  experimental  intervention  in  the  causal  connection,  effects 
beneficial  to  mankind,  may  therefore  all  properly  be  called  evaluating 
experimental  sciences. 

The  experimental  pre-calculation  is  of  course  more  difficult  in  some 
fields  than  in  others.  Thus  it  is  somewhat  more  difficult  in  the  organic 
world  than  in  the  inorganic,  and  within  the  organic  world  it  is 
somewhat  more  difficult  in  the  sphere  of  human  psychic  and  social  life 
than  in  that  of  the  physical  life.  Hence  it  will  be  understood  that  the 
question  whether  these  and  those  results  will  follow  from  these  and 
those  causes  is  more  doubtful  and  can  give  rise  to  more  divided  opinions, 
e.g.,  in  the  sphere  of  ethics  and  social  science  than  in  that  of  medical 
science.  This,  however,  is  only  a  difference  of  degree;  and  this  question 
must  everywhere  be  solved  by  new  experimental  experiences,  as 
comprehensive  as  possible. 

In  order  that  an  activity  of  thought  in  a  certain  sphere  may  become 
a  science,  two  things  are  required:  partly  a  thorough  consideration 
based  on  a  theory  of  knowledge  that  can  characterise  the  activity, 
provide  a  basis  for  it  as  science  and  give  it  its  appointed  place  in  the 
system  of  sciences;  partly  a  sure  scientific  method.  Both  have  hitherto 
been  lacking  in  all  ethics;  it  is  therefore  natural  that  there  has  been  a 
general  tendency  to  deny  to  ethics  the  character  of  science.  Up  to  the 

Terms  such  as  the  "policy"  of  political  economy  as  opposed  to  its  theory 
must,  according  to  the  above,  be  regarded  as  infelicitous.  In  the  terms' 
"political",  "policy",  there  is  a  suggestion  of  something  on  a  lower  scientific 
plane,  while  descriptive  economics  is  supposed  to  rank  higher  scientifi- 
cally. This  way  of  thinking  is  derived  from  the  earlier,  so-called  classical 
period  of  political  economy,  when  it  was  thought  that  the  economic  Ufe  of 
the  community,  as  a  part  of  natural  life,  was  controlled  by  general  laws  of 
nature  with  which  it  was  no  use  for  man  to  interfere  by  social  measures,  such 
as  laws,  decrees,  combines  etc.  This  whole  line  of  thought  is  due  to  an 
epistemological  error.  "We  can  just  as  well  intervene  in  causes  and  effects  in 
social  life  by  definite  deUberate  measures  as  we  can  interfere  in  inorganic 
and  organic  natural  processes  and  change  these. 

It  is  another  thing  that  the  attempts  of  the  community  to  interfere  with 
economic  Ufe  are  subject  to  more  doubts  and  diverging  opinions  than  the 
applied  natural  sciences.  But  this  is  entirely  due  to  the  fact  that  the  scientific 
problems  are  much  more  complex  in  the  case  of  the  social  phenomena  than 
in  that  of  the  external  natural  phenomena.  —  "Where  a  planned  interference 
in  the  economic  condition  of  the  community  implies  the  co-operation  of 
legislation  there  must  of  course  be  a  collaboration  between  applied  poUtical 
economics,  jurisprudence  and  positive  lav/.  There  has,  however,  often  been  a 
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present  ethics  has  thus,  firstly,  not  been  able  on  a  basis  of  theory  of 
knowledge  to  examine  what  scientific  proof  and  argument  is;  and 
secondly,  ethics,  instead  of  finding  a  sure  scientific  method,  has  formu- 
lated now  one,  now  another  principle  touched  with  emotion  by  which 
all  ethical  problems  are  to  be  solved.  But  it  has  not  been  possible  to  find 
a  scientific  reason  for  any  of  these  principles.  When  these  modes  of 
thought  in  their  first  principles  build  on  such  hazy  ideas  as  "duty"  and 
"happiness"  they  must  for  this  reason  alone  be  rejected  as  unscientific. 
The  ethics  of  duty,  even  in  its  best  and  most  characteristic  form, 
Kant's  ethic  of  duty,  has  proved  to  be  impracticable  as  being  purely 
formal,  logical,  as  not  having  any  inner  content.  If  it  does  not  acquire  a 
content  it  ends  in  becoming  an  ethic  of  value.  We  can  therefore  keep 
to  that.  Meanwhile  the  ethics  of  value,  which  in  recent  time  has  gained 
most  adherents,  utilitarianism,  suffers  scientific  shipwreck,  because  no 
foundation  can  be  given  for  its  ethical  aim,  the  greatest  possible 
happiness  for  the  greatest  possible  number  of  people.  The  word  happi- 
ness is  a  difficult  word.  It  denotes  a  particularly  intense  feeling  of 
pleasure,  the  highest  points  of  the  soul  in  life.  These  heights,  however, 
are  comparatively  rare;  and  they  are  even  only  felt  with  particular 
intensity  on  the  background  of  the  sufferings  and  conflicts  of  man,  and 
moreover  also  because  of  their  rarity.  The  ethics  of  value  then,  also 
include  in  the  idea  of  happiness  in  a  wider  sense  less  intense  feelings 
of  pleasure.  But  after  this  the  problem  also  arises,  among  other  difficul- 

lack  of  scientific  co-operation  here.  But  the  wide  experience  of  jurisprudence 
and  positive  law  will  make  the  attempts  of  intervention  in  economic  life  more 
objective,  place  them  on  a  more  all  round  basis  and  rid  the  investigation  of 
some  of  the  rather  subjective  proposals  which  have  often  set  their  mark  on 
the  so-called  "policy"  of  political  economy. 

What  is  called  the  "policy"  of  political  economy  is  then,  according  to  its 
character  and  aims,  just  as  much  a  science  as  all  the  applied  natural  sciences 
and  medical  science.  And  since  'the  word  "policy"  has  once  for  all  acquired 
an  obnoxious  ring  and  is  unconsciously  contrasted  with  objective  science, 
this  term  ought  to  be  entirely  abolished  in  connection  with  political  economy. 
Nor  is  the  Scandinavian  term  for  political  economy:  "national  economy", 
very  felicitous  either,  since  social  economy  as  an  objective  science  is  not 
concerned  with  the  interest  of  any  particular  nation  but  wdth  the  interests 
of  the  whole  co-operating  population  of  the  world.  It  would  be  best,  therefore, 
to  replace  the  word  "poUtical"  by  the  neutral  word  "applied",  derived  from 
natural  science,  and  consequently  in  this  connection  in  future  to  call  the 
so-called  theoretical  national  economy  merely  descriptive  economics,  while 
political  national  economy  or  the  poUcy  of  national  economy  could  be  termed 
"applied  economics". 
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ties,  of  the  quality  of  the  pleasures,  whether  one  can  distinguish  between 
the  so-called  "higher"  and  "lower"  pleasures.  This  fundamental  problem 
has  not  been  solved  by  any  ethic  of  value,  any  utilitarianism.  When 
utilitarianism  maintains  that  people  individually  must  work  for  the 
happiness  of  the  largest  number,  one  must  always  be  quite  clear  in 
one's  mind  about  this  question  before  undertaking  this  task,  that  is, 
which  kinds  of  pleasure  one  must  endeavour  to  spread.  Next,  no  reason 
at  all  can  be  given  why  one  should  work  for  happiness  in  general 
among  all  other  people,  that  is,  without  regard  to  the  quality  and 
behaviour  of  the  latter  towards  oneself  and  others  and  without  regard 
to  their  natural  connection  or  lack  of  connection  with  oneself.  There  is 
great  reason  to  doubt  tliat  such  indiscriminate  doing  good  to  everybody 
at  random  would  be  for  the  well-being  and  prosperity  of  mankind. 
Such  a  kind  of  doing  good  to  all  possible  sorts  of  people  would  lead  to 
the  disappearance  of  all  human  qualities  in  life;  there  would  be  no 
encouragement  or  reward  for  the  good  and  no  just  sufferings  for  the 
bad.  Everything  would  be  dull  and  drab.  So  that  the  basic  principle  of 
utilitarianism  is  not  at  all  indispensable  for  mankind. 

The  main  ethical  schools  of  thought  hitherto  are  the  expression  of  a  different 
outlook  on  hfe.  The  ethic  of  value,  from  the  time  of  Socrates  and  Epicurus 
up  to  utilitarianism,  has  presented  the  object  of  ethics  as  that  of  working 
for  as  much  happiness  as  possible  for  the  indi\adual  human  being  and  for 
mankind  as  a  whole.  The  ethic  of  duty,  from  the  Stoics  of  antiquity  to  Kant, 
has  felt  instinctively  that  the  experiences  of  life  were  not  expressed  in  this 
seeking  after  happiness  but  far  rather  in  a  fight  against  instincts  and  passions 
which  threaten  human  life  in  its  foundations,  and  that  these  hfe-destroying 
forces  can  only  be  kept  in  subjection  by  the  voluntary  submission  of  the 
individual  to  unconditional  commandments,  to  duties. 

There  is  an  interesting  parallel  between  the  two  opposite  schools  of  thought 
of  antiquity,  of  the  Epicureans  and  the  Stoics,  and  the  two  opposite  trends 
in  modern  ethics,  the  ethic  of  value,  in  particular  utilitarianism,  and  the  ethic 
of  duty.  To  the  Epicureans  and  utiUtarians  the  ethical  aim  is  to  be  found  in 
the  greatest  possible  happiness  and  the  least  possible  pain  for  human  beings. 
The  Stoics  and  those  who  uphold  the  ethic  of  duty  both  see  an  exalted  aim 
for  the  life  of  man  in  rising  above  its  pleasure  and  pain  by  subjecting  his 
whole  life  to  a  higher  order  of  the  world,  whose  commandments  come  to  us 
in  what  we  call  duties,  that  is,  standards  for  our  interior  life  and  for  our 
behaviour  towards  our  fellow-men.  The  argument  differs  somewhat,  as 
Sitoicism  seems  to  think  that  a  subjection  of  pleasure  and  pain  to  a  higher 
world  order  will  give  the  miost  enduring  satisfaction,  happiness,  during  the 
whole  course  of  a  life,  while  the  ethic  of  duty  regards  the  idea  of  duty,  the 
universal  moral  law,  as  a  generally  valid  a  priori  law,  raised  above  the  world, 
of  sense.  The  outlook  on  life,  however,  is  the  same. 
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Through  the  mvestigation  carried  out  above,  as  far  as  I  can  see,  a 
foundation  is  given  for  ethics  and  with  it  for  jurisprudence  as  a  science, 
and  their  place  in  the  system  of  sciences  is  decided,  namely  among  the 
applied  sciences  next  to  medical  science  and  the  technical  or  applied 
natural  sciences.  At  the  same  time  I  have  tried  to  give  ethics  and 
jurisprudence  a  firm  scientific  method  based  on  experience:  the  valuating 
experimental  method.  But  it  follows  that  with  this  method  ethics  and 
jurisprudence  cannot  undertake  the  great  high-flown  tasks  on  which 
all  ethics  hitherto  have  overstrained  themselves. 

On  the  other  hand,  as  I  have  shown  above,  the  two  principles  which 
I  have  called  principles  1  and  2  are  indispensable  to  human  life.  These 
two  principles  are  the  fundamental  laws  of  character  and  community, 
which  both,  besides  science,  belong  to  the  sustaining  cultural  values. 
These  fundamental  laws  are  just  as  indispensable  to  human  life  as  the 
ultimate  axioms  of  science.  It  these  fundamental  laws  fail,  all  human 
self-control  and  all  human  social  life  will  break  down;  human  life  will 
revert  to  the  jungle,  to  the  level  of  the  beast  of  prey.  The  axioms  of 
science  and  the  fundamental  laws  of  character  and  community  against 
the  brute  element  in  man  have  been  the  most  powerful  levers  in  the 
whole  existence  and  development  of  mankind  towards  a  higher  stage 
of  life. 

If  ethics  hitherto,  both  the  ethics  of  value  and  the  ethics  of  duty,  have 
been  lost  in  vague  and  high-flown  tasks  and  have  not  become  aware  of 
the  restricted,  but  on  the  other  hand  vitally  necessary  tasks  comprised 
in  the  two  fundamental  laws  mentioned,  it  is  because,  in  my  opinion,  that 
apart  from  insufficient  thinking  out  of  the  problems  of  understanding, 
the  science  of  ethics  has  neglected  to  make  use  of  the  vast  material  of 
practical  experience  contained  in  two  special  sciences,  and  altogether  to 
gel  into  close  touch  with  them,  that  is,  with  jurisprudence  and  medical 
science.  As  far  as  I  can  see.  the  future  of  ethics  lies  in  giving  up  the 
heights  of  the  hitherto  abstract  ethics  and  coming  down  to  the  earth 
of  practical  ethics,  and  seeking  a  close  collaboration  with  these  two 
sciences  of  experience.  All  that  diffuse  theoretical  discussion  about  the 
hazy  and  doubtful  fundamental  ideas  of  the  ethics  of  value  and  the 
ethics  of  duty,  and  the  huge  quantities  of  philosophical  literature  which 
have  arisen  out  of  this  discussion,  bear  no  reasonable  proportion  to  the 
efforts  expended  and  on  the  whole  they  have  not  been  fruitful.  On  the 
other  hand  there  are  wide  fertile  regions  of  deep  human  experiences  in 
these  two  special  sciences  in  the  restricted  areas  comprised  in  the  two  basic 
laws.  For  thousands  of  years,  since  the  first  rise  of  human  society. 
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jurisprudence  has  laboured  unceasingly  and  by  means  very  delicately 
conceived  to  prevent  men  from  injuring  each  other,  and  also  to  lead 
them  to  a  certain  working  together  against  the  perils  of  Nature.  In  the 
other  sphere  medical  science,  also  through  long  ages,  has  gained  com- 
prehensive experiences.  Public  discussion  about  moral  ideas  has  as  a 
rule  been  of  no  value,  just  because  it  has  neglected  to  get  into  close 
touch  with  these  experiences.  Inherited  morality,  as  we  know  sets  up 
definite  rules  for  the  life  of  each  individual,  but  it  has  not  given  any 
real  foundation  for  Ihem.  This  has  brought  about  its  own  punishment, 
for  it  has  been  followed  by  sharp  attacks  from  negativist  tendencies 
which,  because  they  could  not  find  any  ground  for  the  traditional  moral 
rules,  have  proclaimed  a  freedom  from  restraint  and  maintained  that  a 
free  yielding  to  instincts  and  urges  is  healthy,  and  that  a  repression  of 
the  sensual  urges  by  inherited  moral  demands  leads  to  morbid  condi- 
tions. This  state  has  influenced  wide  circles,  even  of  the  less  educated 
population. 

If  one  would  counteract  these  widespread  conditions  one  would  have 
to  give  reasons.  The  present  day  does  not  rest  content  with  rhetorical 
speeches  about  virtue.  A  real  and  definite  reason  must  be  given  for 
every  single  ethical  rule  guiding  the  personal  conduct  of  life.  It  is  exactly 
here  though,  as  far  as  I  can  see,  that  the  experiences  of  medical  science 
meet  the  general  experiences  of  mankind  for  thousands  of  years.  As  I 
understand  it  an  intimate  collboration  must  in  the  future  be  organised 
between  psychology,  psycolherapy,  and  other  medical  science  and  a  prac- 
tical mental  and  economic  science  in  the  method  of  earning  a  livelihood 
and  in  acquiring  efficiency.  It  is  only  through  the  collective  and  colla- 
borated experinces  of  such  sciences  that  it  will  be  possible  to  find  the 
way  to  certain  main  lines  indicating  which  personal  conduct  of  life  is 
injurious  to  the  individual. 

Not  till  the  two  fundamental  conditions  can  be  secured  can  ethics 
begin  the  investigation  of  the  third  and  most  difficult  task:  whether  it 
be  possible  to  indicate  or  point  out  ways  which  can  lead  man  indivi- 
dually to  human  happiness  or  satisfaction. 

SCIENTIFIC  PROOF  OR  VALIDATION 
The  validation  of  ethics  and  jurisprudence. 
What  we  call  scientific  proof  or  validation  is,  according  to  our  state- 
ment above,  of  various  kinds.  So  far  as  I  can  see,  we  may  especially 
distinguish  three  kinds  of  scientific  proof. 


95 

1.  In  the  descriptive  sciences  the  proof  of  the  correctness  of  an 
assertion  is  the  demonstration  of  its  agreement  with  reality  i.  e.:  sense 
observations  and  self-observations  in  likeness  and  differences,  law- 
governed  interrelations  in  time  and  space,  in  the  greatest  possible  cor- 
relation. The  ascertaining  experiment  must  also  be  included  here:  reality 
is  concerned  with  both  the  past  and  the  present  and  the  relations  of 
cause  and  effect  of  the  future. 

2.  In  the  experimental  evaluating  or  applied  sciences,  such  as  all 
technical  natural  sciences,  medical  science,  ethics  and  jurisprudence, 
the  proof  or  the  validation  consists  in  the  demonstration  that  such  and 
such  an  intervention  in  the  relations  of  cause  and  effect  has  such  and 
such  appropriate  or  beneficial  affects. 

3.  Finally,  we  must  mention  the  logical  proof:  to  deduce  a 
proposition  from  other  propositions,  the  proposition  being  proved, 
by  distinguishing  and  comparing,  to  be  the  conclusion  contained 
in,  and  hence  capable  of  being  deduced  from,  the  premises.  This 
proof  is  of  course  also  used  in  the  descriptive  and  the  applied  sciences 
side  by  side  with  the  reality  proof  and  the  evaluating  experi- 
mental proof,  but  in  its  pure  form  it  is  employed  exclusively  in  the 
so-called  formal  sciences,  logic  and  mathematics.  The  final  premises  of 
mathematics,  the  axioms  —  eg.  2+3  =  5,  or  a  straight  line  is  the  shortest 
distance  between  two  points  —  cannot  themselves  be  proved  by  a 
logical  inference,  since  all  other  propositions  in  the  last  instance  are 
deduced  from  and  rest  on  these  axioms.  But  these  again  rest  partly  on 
certain  observations  of  reality,  partly  on  an  appropriate  special  applica- 
tion of  these,  an  application  which  has  been  proved  by  experiment  to  be 
most  useful  both  in  the  descriptive  and  the  applied  sciences.  For  the 
axioms  of  mathematics  depend  on  those  aspects  of  reality  which  we  call 
quantities,  form,  number,  and  in  so  far  agree  with  reality.  But  in 
mathematics  we  have  agreed  to  abstract  these  from  the  rest  of  reality, 
especially  from  time  and  change;  and  this  has  proved  convenient. 


The  general  view  current  among  the  majority  both  of  the  older  and 
the  present  generation  of  students  of  philosophy,  political  economy, 
sociology  and  jurisprudence  has  gradually  become  so  firmly  rooted  in 
the  inherited  distinction  between  "is"  and  "ought  to  be"  that  the  radical 
view  I  have  put  forward  above  and  the  resulting  new  lines  of  thought 
meet,  and  will  still  for  a  long  time  meet,  the  strongest  opposition  from 
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all  those  who  have  hitherto  moved  in  the  old  traditional  circles, 
according  to  which  the  contention  that  something  is  can  be  proved,  while 
the  contention  that  something  ought  to  be  cannot  be  proved.  As  typical 
expression  of  the  usual  traditional  line  of  thought  we  may  quote  the 
following  oft-repeated  saying:  That  2  +  3  =  5  can  be  rationally  imposed 
upon  everybody,  but  that  we  ought  to  help  our  neighbour  or  the  like, 
cannot  rationally  be  forced  upon  everybody.  This  customary  way  of 
thinking,  which  is  always  accepted  without  proof,  as  a  matter  of  course, 
nevertheless  on  closer  inspection  contains  several  fundamental  errors 
in  scientific  method. 

In  the  first  place  the  expression  "can  be  rationally  imposed  on  every- 
body" is  not  quite  clear.  Stress  must  be  laid  on  the  word  "rationally"', 
for  whether  something  rational  can  be  forced  upon  everybody  or  on  the 
majority  or  on  some,  is  immaterial.  Instead  of  the  expression  "can  be 
rationally  imposed  upon  everybody"  it  would  be  preferable  to  use  the 
clearer  and  more  definite:  "can  be  proved  scientifically". 

But  further,  in  the  above-mentioned  traditional  way  of  reasoning  the 
different  forms  of  proof  are  intermingled;  and,  as  shown  above,  they 
must  be  kept  distinctly  apart  though  they  are  all  equally  good  in  eviden- 
tial force. 

The  mathematical  axioms,  as  I  pointed  out  above,  are  not  capable  of 
logical  proof,  but  they  can  be  proved  by  the  fact  that  they  partly  agree 
with  certain  aspects  of  reality  and  partly  have  been  experimentally 
proved  to  be  appropriate  or  useful. 

The  ethical  principles  can  be  proved  by  the  evaluating  experimental 
proof,  just  like  the  principles  or  modes  of  treatment  of  medical  science, 
that  is,  as  being  appropriate  to  promote  the  welfare  of  man.  We  cannot 
then  choose,  as  an  analogue  to  the  mathematical  axioms,  an  ethical 
proposition,  the  above-mentioned  one  about  helping  one's  neighbour, 
which  cannot  be  accepted  experimentally,  empirically,  in  the  generality 
with  which  it  is  here  expressed.  It  can  by  no  means  be  laid  down  as  a 
general  rule  that  one  should  help  one's  fellow  beings  without  taking 
into  account  their  behaviour  to  oneself  or  others,  and  without  consi- 
dering their  quality.  The  decision  must  here  depend  on  the  particular 
circumstances  in  the  individual  cases.  In  some  instances  it  will  be  right 
not  to  help  —  where  the  conduct  of  the  person  or  persons  in  question  is 
especially  unscrupulous  and  base,  and  the  quality  very  mean  —  in  other 
cases  it  will  be  right  to  help,  namely  where  the  circumstances  in  both 
respects  are  quite  different. 

If  we  are  to  choose  an  ethical  principle  which  can  be  co-ordinated 
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with  the  mathematical  axioms,  we  cannot  of  course  take  such  a  dubious 
proposition,  false  in  its  general  form,  as  the  above-mentioned  utilitarian, 
but  must  take  the  primciple  which  I  have  pointed  out  and  motivated 
above,  namely  the  more  limited  and  sober  one,  that  one  should  not  harm 
one's  fellow  men.  About  this  principle  it  may  in  the  first  place  be  said 
that  every  sensible  man  will  consider  it  right.  But  in  the  second  place  all 
communities  have  regarded  this  ethical  principle  as  so  incontestably 
proved  and  founded  on  all  human  experience  that  the  social  authorities 
in  all  comniunities  compel  men  to  follow  it  by  all  the  means  they  have 
of  enforcing  the  law:  punishment,  damages,  injunction  and  the  like. 

Thus  the  mathematical  axioms  can  be  proved  by  the  reality  proof  in 
combination  with  the  evaluating  experimental  proof;  the  fundamental 
ethical  principles  which  I  have  called  the  social  law  and  the  law  of 
character  can  be  proved  by  the  evaluating  experimental  proof.  And  as 
far  as  scientific  cogency  is  concerned,  these  proofs,  the  reality  proof  and 
the  experimental  proof,  are  on  an  equal  footing.  Hence  the  above-men- 
tioned current  view  is  scientifically  untenable. 


When  we  speak  of  verification  by  experience,  this  term  is  often 
restricted  to  mean  a  single  thing,  namely  observation,  ascertainment  of 
the  agreement  of  a  contention  with  a  given  reality,  e.  g.  with  the  appear- 
ance and  mode  of  growth  of  certain  plants.  But  this  restriction  of  the 
sense  is  too  narrow  and  is  not  in  accord  with  the  natural  sciences  as 
these  actually  work.  Verification  by  experience  in  the  natural  sciences 
means  two  things,  which  I  will  call  respectively  (1)  observing  verifi- 
cation and  (2)  experimental  verification. 

(1).  Observing  verification  means  that  our  observation  of  nature  shows 
that  a  notion,  a  conception  agrees  with  what  is  actually  found  or  happens 
in  nature,  in  reality.  (2).  Experimental  verification  means  that  when 
science,  by  a  certain  mode  of  procedure,  interferes  in  the  law-governed 
interrelations,  its  interference  will  bring  about  such  and  such  results 
which  science  has  expected  as  the  effects  of  the  use  of  this  procedure, 
and  among  these  effects  the  most  expedient. 

Exactly  the  same  forms  of  verification  we  can  find  in  the  social 
sciences  although  they  are  often  veiled  by  the  usual  theory  of  ethical 
nihilism.  If  for  instance  we  can  establish  as  a  fact  of  social  psychology 
the  conception  that  certain  crimes  have  hitherto  been  seen  to  arise  in 
such  and  such  social  circumstances,  we  have  an  observing  verification. 
If,  on  the  other  hand,  we  establish  in  jurisprudence  and  criminology  that 
a  certain  interference  on  the  part  of  the  law  in  the  case  of  these  crimes 
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will  have  such  and  such  benificial  consequences,  we  have  an  experi- 
mental verification.  And  in  exactly  the  same  way  we  have  an  experi- 
mental verification  if  we  can  establish  a  view  in  ethics  according  to 
which  a  certain  conduct  on  the  part  of  a  person  will  have  such  and 
such  useful  consequences  for  his  life. 
The  concept:  science  then  comprises: 

1.  Description  of  facts. 

2.  Experimental  research  into  the  most  expedient,  beneficial  methods, 
and 

Verification  by  experience  then  means,  in  correspondence  to  1.  and  2.: 

1.  The  proof  that  an  assertion  is  true  i.  e.  in  accordance  with  the 
facts, 

2.  The  proof  that  an  assertion  about  the  most  expedient,  beneficial 
method  accords  with  the  experimental  experiences. 


Sometimes  it  is  emphasised  that  ethics  cannot  be  a  science  because  we 
can  object  to  individual  ethics:  Why  should  I  show  self  control  and  thus 
improve  my  health  and  skill  at  my  occupation  if  I  prefer  to  enjoy  life 
and  take  the  consequences;  while  it  may  be  objected  to  social  ethics: 
Why  should  we  aim  at  the  satisfaction  and  progess  of  the  community? 
These  questions  are  just  as  irrelevant  from  a  scientific  point  of  view,  as 
if  we  would  ask:  Why  should  we  use  the  best  construction  of  a  bridge 
across  a  river,  or:  Why  should  we  diet  ourselves,  if  we  are  suffering 
from  diabetes?  Individual  and  social  ethics,  according  to  my  reasoning 
above,  cannot  as  an  experimental  science,  any  more  than  engineering  or 
medical  science,  lay  down  absolute  rules.  The  new  individual  ethics  says  to 
the  individual:  If  you  want  to  obtain  such  and  such  a  beneficial  effect,  y,  in 
your  life,  you  must  introduce  such  and  such  a  cause,  x,  a  certain  be- 
haviour on  your  part.  And  in  the  same  way  the  new  social  ethics  says 
to  the  community  and  its  members:  if  the  community  wants  to  obtain  a 
number  of  beneficial  effects — in  regard  to  working  peace,  production, 
division  of  work,  the  reduction  of  suffering,  etc. — it  must  in  all  laws 
observe  the  principle  that  men  should  not  harm  each  other.  And  all 
communities  have  felt  so  increasingly  convinced  and  especially  in  our 
day  by  this  experimental  proof,  that  the  governments  have  everywhere, 
as  mentioned,  enforced  this  principle  in  all  the  rules  of  law. 
'  Hence,  when  ethics  and  jurisprudence  have  been  established  as  shown 
above,  that  is,  as  experimental  evaluating  sciences  of  experience,  the 
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questions  referred  to  will  disappear  as  the  last  rnanifestatiorj  oJ  a  way 
of  thinking  which  will  die  out  as  being  of  no  scientific  value. 

All  the  practical  or  applied  sciences,  however,  not  only  show  us  the 
means,  but  also  the  great  purpose  lying  behind  and  justifying  the  efforts 
of  all  these  sciences,  from  mechanics,  chemistry  in  industry  to  medicine, 
ethics  and  jurisprudence.  This  great  purpose  or  end  is  the  self-preser- 
vation of  mankind.  Here  it  cannot  be  argued  that  this  great  purpose 
cannot  be  scientifically  proved,  because,  as  I  have  shown  in  another 
place  (see:  "The  Foundation  of  Human  Thought"),  the  ultimate  assump- 
tions, the  last  premises  of  all  sciences,  even  of  physics  and  mathematics, 
cannot  be  proved  either  by  the  ordinary  scientific  means.  The  validation 
of  all  science,  even  mathematics  and  physics,  can  in  the  last  resort  only 
be  founded  on  this  very  same  purpose:  their  expediency  for  the  self- 
preservation  of  mankind. 

Progress  in  science  often  consists  in  a  complicated  and  artificial  expla- 
nation of  phenomena  being  superseded  by  one  that  is  more  natural  and 
simple.  There  are  many  scientific  investigations  that  make  the  simple 
complicated  and  others  which  make  the  complicated  simple.  As  a  rule 
it  is  the  latter  that  lead  to  progress  in  science.  The  traditional  concept  of 
science,  which  could  be  applied  to  all  the  inherited,  descriptive  natural 
sciences,  led,  when  this  concept  was  transferred  to  the  social  sciences, 
to  the  result  that  no  rational  scientific  reason  at  all  could  be  given  for 
the  rules  of  law  or  morals,  to  the  ethical  nihilism  with  the  intricate 
attempts  to  explain  why  men,  in  spite  of  the  lack  of  every  scientific 
reason,  nevertheless  to  a  great  extent  practically  follow  the  rules  of 
morals  and  law,  just  as  society  enforces  a  whole  system  of  the  latter. 
Through  the  foregoing  I  have  tried  to  show  that  if  you  transfer  the 
applied,  experimental  method  of  experience  of  the  expedient  effects, 
from  a  main  group  of  natural  sciences,  to  the  social  sciences,  a  natural, 
simple  explanation  of  the  rules  of  law  and  morals  will  be  found  as  the 
guiding  lines  of  direction  for  men  for  the  attainment  of  these  effects;  and 
all  the  artificial  attempts  at  explanation  of  ethical  nihilism  will  become 
superfluous.  The  inherited  rules  of  morality  and  law  must  of  course, 
through  the  method  of  experience  of  applied  and  experimental  natural 
science,  be  subjected  to  a  searching  criticism  and  sifting.  But  the  foun- 
dation of  the  rules  of  morality  and  law  themselves  would  then  be  firmly 
established;  and  thus  I  have  presumably  proved  that  this  experimental, 
clinical  ethic  and  jurisprudence  of  the  future  are  sciences  equally  as 
well  as  the  applied  natural  sciences. 

7* 


PART  2 

THE  ETHICAL,  iESTHETICAL  AND  RELIGIOUS 

EVALUATIONS 

THE  WAYS  OF  THE  NEW 
TYPE  OF  MAN 


CHAPTER  5 

THE  ETHICAL  EVALUATIONS 

I 
INDIVIDUAL  ETHICS 

Individual  ethics  must  in  the  first  instance  be  mental  hygienics, 
spiritual  mental  science,  and  must  therefore  collaborate  with  medical 
science  in  a  narrower  sense  and  profit  by  its  experiences.  But  next  it  must 
build  on  another  science  of  experience,  on  psychology. 

Here,  as  in  many  other  fields,  there  has  been  too  much  specialising 
in  modern  science.  Narrow-minded  limits  of  scientific  guild-spirit  and 
petty  self-assertion  of  one  special  science  towards  another  have  raised 
dividing  walls  which  hinder  the  survey  of  the  aggregate  experience  of 
mankind  in  various  fields.  A  collaboration  of  the  experiences  of  these 
various  fields,  however,  would,  as  far  as  I  can  see,  be  able  to  create  a 
sober  ethic  based  firmly  on  practical  life,  and  with  it  fixed  principles  for 
the  guidance  of  the  life  of  man,  while  the  moral  confusion  and  dissolution 
of  the  present  day  is,  in  my  opinion,  at  variance  with  the  experimental 
experience  or  knowledge  which  the  various  special  sciences  can  give  us 
in  connection  with  the  experiences  of  life  gained  by  mankind  for  thou- 
sands of  years. 

Even  within  the  borders  of  a  single  special  science,  e.  g.,  medical 
science,  narrow  professional  guilds  have  arisen  and  led  to  widespread  sub- 
divisions of  scientific  work  in  a  great  number  of  specialised  sciences; 
and  this  tendency  persists,  although  warning  voices  have  been  heard 
against  this  specialism  being  pushed  to  extremes.  When  a  specialist 
science  treats,  for  instance,  rheumatic  complaints,  skin  diseases,  diseases 
of  the  throat,  nose  and  ear,  it  would  be  desirable  in  all  the  cases  in  which 
even  a  specialist  treatment  failed,  if  material  could  be  collected  to  throw 
light  upon  the  central  problem,  whether  the  local  ailment  might  not 
have  some  deeper  relation  of  causes  with  the  entire  general  state  of  the 
whole  organism,  a  certain  general  weakness,  and  whether  this  might 
possibly  be  due  to  a  wrong  way  of  living.  The  latest  researches  in  vita- 
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mins  and  hormones  have,  as  we  know,  begun  to  attack  the  dividing  walls 
of  the  specialised  scientific  guilds.  It  is  not,  however,  only  an  error  in 
nutrition,  in  metabolism  and  the  like,  which  in  the  deepest  coherence  of 
causes  may  lead  to  local  ailments.  There  must  also  be  a  closei  examin- 
ation of  the  problem,  whether  a  change  in  the  manner  of  living  itself,  for 
instance,  another  division  of  the  day's  work,  an  alternation  between  men- 
tal and  bodily  work,  a  greater  restraint  in  certain  spheres  and  the  like, 
might  not  produce  improvement  or  cure,  even  of  the  local  complaints, 
which  could  not  be  effected  by  any  specialist  treatment,  whether  of  skin, 
throat,  intestine  or  heart.  There  is  altogether  a  large  uncultivated  field 
in  the  borderland  between  physiology,  psychology,  medical  science  and 
ethics,  namely  with  regard  to  the  central  problem  about  the  influence 
of  the  personal  manner  of  living  on  various  diseases,  their  rise  and 
growth  and  their  cure.  The  medical  specialists,  from  their  great  ex- 
perience in  the  various  departments,  would  be  able  to  contribute  greatly 
to  the  elucidation  of  this  vital  problem,  of  so  much  importance  to  all 
mankind. 

Altogether  no  medical  science,  be  it  never  so  general  or  never  so 
specialised,  ought  in  future  to  be  separated  from  spiritual,  mental 
science,  from  psychology  and  individual  ethics.  Medical  science  of  the 
present  day  is  already  aware  that  nervous  diseases,  diseases  of  the  heart 
and  kidneys,  diabetes  and  a  great  many  other  diseases,  can  be  aggrav- 
ated by  purely  mental  ailments,  by  grief,  brooding  over  trouble,  remorse 
and  the  like.  It  is  possible,  though,  that  new,  deeply  probing  experiences 
might  be  gained  which  might  throw  a  light  on  the  interrelations  of  cau- 
ses, often  very  complicated,  of  a  disease,  by  means  of  a  research  into  the 
mental  history  of  many  patients.  Prolonged  grief  over  the  death  of  someone 
dear  to  the  sufferer,  repining  over  the  failure  of  a  life's  purpose,  remorse 
over  a  wasted  life,  is  often  the  deepest  cause,  not  only  of  nervous  com- 
plaints but  of  bodily  diseases,  as  these  mental  sufferings  are  in  many 
cases  able,  little  by  little,  to  undermine  the  power  of  resistance  of  the 
physical  organism,  at  last  making  it  an  easy  prey  to  diseases  in  organs 
of  vital  importance.  The  physician  ought  therefore,  not  as  at  present 
casually  here  and  there,  but  always  at  the  same  time  to  aim  at  a  cure  of 
souls.  To  the  purely  medical  diagnosis  he  ought  to  add  a  mental,  psycho- 
logic-ethical diagnosis;  and  the  physician  ought  to  possess  a  consider- 
able knowledge  of  psychology  in  conjunction  with  an  ethical  insight. 
In  the  same  way,  instead  of  a  relatively  useless  grammatical  and  lingui- 
stic knowledge  of  Greek  and  Hebrew,  and  instead  of  a  certain  amount 
of  exegesis  and  dogmatics,  theologians  ought  to  learn  psychiatry,  psycho- 
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therapy  and  psychology  in  order  to  be  able  to  have  the  care  of  souls 
in  a  real  sense  for  the  great  number  of  unhappy  people  whom  they  too 
meet  on  their  way. 

But  next  medical  science  and  individual  ethics  cannot  be  separated 
from  social  ethics  and  from  jurisprudence  and  other  social  science. 
A  very  large  number  of  people  suffer  shipwreck  under  an  unjust  social 
order,  under  an  unfortunate  legal  order  of  now  one,  now  another  condi- 
tion of  life.  Under  the  liberalist  order  of  law  with  its  free  competition 
and  free  right  to  dismissal  or  engagement,  it  is  not  only  the  incompetent, 
but  often  also  the  competent  and  conscientious  people  who  are  turned 
out  of  their  daily  means  of  livelihood.  The  lives  of  numerous  people  are 
ruined,  their  health  undermined  through  these  disasters  for  the  in- 
dividual, for  which  a  wrong  social  order  bears  the  blame.  There  must 
therefore  not  be  any  dividing  walls  of  specialism  between  sciences  like 
the  science  of  medicine,  individual  ethics  and  jurisprudence.  There  ought 
to  be  a  close  collaboration  between  the  experiences  of  these  sciences. 
In  these  spheres  the  lawgiver  must  rely  also  on  the  experiences  of  the 
physician,  the  minister  of  religion,  the  advocate  and  others  who  have 
the  care  of  souls. 


1.  HEALTH  OF  MIND  AND  BODY. 

The  experiences  of  medical  science  of  the  influence  of  certain  stimu- 
lants on  the  organism,  and  of  nutrition  as  a  whole,  already  provide  a 
firm  basis  of  experience  for  a  large  part  of  individual  ethics.  Restraint 
in  regard  to  stimulants  such  as  opium,  cocaine,  alcohol  and  nicotine  is 
necessary  if  the  health  of  the  organism  is  not  to  be  broken  down.  That 
exaggerated  enjoyment  of  food  enfeebles  health  is  evident,  both  from 
the  experience  of  physicians  and  from  the  records  of  life  insurance 
practice,  which  through  their  comprehensive  statistics  have  verified 
greater  mortality  among  persons  of  excessive  weight.  Sexual  enjoyments 
are  no  exception  to  this  fundamental  law  of  restraint.  That  a  certain, 
limited  group  of  mental  disorders,  especially  hysteria,  may  in  several 
cases  be  caused  by  a  repression  of  sexual  urge  during  a  certain  period 
does  not  justify  the  immense  generalisation  of  which  a  tendency  that 
was  for  some  time  in  fashion  was  guilty,  when  it  maintained  that  un- 
restricted sexual  life,  as  among  primitive  peoples,  alone  was  healthy, 
and  that  restraint  was  unhealthy.  On  the  contrary,  it  has  been  confirmed 
from  numerous  experiences  that  a  restraint  of  this  as  well  as  of  other 
urges,  in  conjunction  with  continual  corporal  or  mental  work  provides 
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a  good  foundation  for  health  and  power  of  resistance  against  diseases. 
A  control  of  the  last-mentioned  urge  is,  moreover,  necessary  in  every 
civilisised  community,  for  the  very  reason  that  the  contrary  would  give 
rise  to  social  disorder  and  misfortune  for  many  people.  The  fate  of  the 
unmarried  mothers  and  their  children  is  a  sufficient  proof  of  the  in- 
dividual and  social  disasters  caused  by  unrestrained  urges  of  this  kind. 

2.  EARNING  CAPACITY.   CHARACTER. 

Finally  there  is  a  disregarded  but  immense  and  manysided  material 
of  experiences  showing  the  value  of  restraint  not  only  of  this,  but  of 
all  material  urges,  and  the  value  of  the  industry  which  has  taken  their 
places  or  limited  them.  The  professions,  trades  and  industries,  and  legal 
practice,  form  one  great  series  of  real  and  weighty  testimony  that  those 
qualities  which  we  collectively  call  character  in  a  qualitative  sense,  i.  e., 
industry,  frugality,  thrift,  moderation,  competence  in  work,  are  the  deep- 
est causes  of  most  social  differences,  both  with  regard  to  income  and 
fortune,  and  that  these  controlling  qualities  altogether  are  those  on  which 
society  rests.  The  social  differences  between  human  beings  are  in  most 
cases  not  created  by  power  over  others,  but  by  the  power  of  men  over 
themselves.  This  inner  power  or  control,  which  is  at  the  back  of  all  these 
qualities  of  character,  is  the  foundation  of  everj'  civilised  community. 
The  theories  about  the  free  unfolding  of  life,  sexually  and  otherwise, 
which  the  so-called  realism  in  literature  and  philosophy  has  maintained 
in  the  nineteenth  and  twentieth  centuries,  have  therefore  no  foundation 
in  experience. 

The  reasons  indicated,  from  the  point  of  view  of  health,  economy, 
livelihood  and  community,  clearly  show  the  superior  value  of  the  ethical 
way  of  living,  in  comparison  with  the  unethical  as  regards  character. 
Meanwhile  this  is  shown,  not  only  by  the  practical  experiences  of  the 
present  day.  The  experiences  of  the  human  race  in  historical  times  form 
one  continued  series  of  proofs  of  the  victory  of  the  moral  qualities  of 
character  in  the  struggle  of  life.  As  an  ideal  waj^  of  living,  it  has  some- 
times been  suggested  that  this  is  to  be  found  among  the  primitive  peoples 
vegetating  in  a  life  of  unrestrained  urges  on  the  islands  in  the  South 
Seas.  These  tribes,  however,  show  no  development,  but  a  stagnation 
for  thousands  of  years.  It  is  not  these  people  who  have  created 
civilisation;  it  is  not  they  who  have  advanced  mankind  to  that  high 
stage  in  technics,  in  science,  art  and  social  organisation  which  the 
civilised  peoples  of  the  present  day  have  reached.   It  is  those  tribes 
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who  gained  dominion  over  a  small  part  of  the  earth,  Europe,  who  in  a 
struggle  with  the  rude  and  cold  climate  in  large  areas  of  it  displayed 
a  hardihood,  an  industry,  perseverance  and  restraint  which  not  only 
made  this  small  continent  habitable  and  fertile,  but  created  technics, 
science  and  a  form  of  society  so  highly  developed  that  it  proved  its 
superiority  to  other  nations  and  later  acquired  dominion  in  America, 
Africa,  Australia  and  large  parts  of  Asia.  The  same  can  be  said  of  the 
tribes  who  in  Asia  already  in  very  early  times  produced  a  considerable 
spiritual  culture  (India  and  China).  But  the  qualities  of  character  which, 
taken  altogether,  have  created  the  rich  development  in  civilisation  of  the 
human  race,  industry,  endurance,  frugality  and  the  like,  and  the  creative 
gift  employed  by  these  qualities,  have  all  only  been  attained  through  a 
corresponding  repression  and  control  of  the  physical  urges  in  human 
nature. 

As  recent  biology  has  shown,  new  types  of  life  have  come  into  existence 
in  the  development  of  plant  and  animal  life,  not  merely  as  a  result  of 
external  conditions  and  the  gradual  adaptation  to  them  of  the  organisms, 
but  because  something  new,  a  new  form  of  life,  arises  at  intervals  from 
the  very  deepest  source  of  life,  from  causes  hitherto  undiscovered,  and 
is  seen  to  get  the  mastery  of  external  conditions  both  by  adaptability  and 
control  of  them,  and  to  be  superior  to  other  forms  of  life.  When  man 
as  a  particular  type  of  life,  made  his  appearance  in  existence,  during 
the  development  of  the  animal  world  on  the  earth,  the  new  element 
that  emerged  in  the  organic  development  was  that  man,  both  literall}' 
and  spiritually,  rose  in  existence,  instinctively  chose  the  development 
of  the  higher  organs,  with  the  repression  or  control  of  the  lower  ones, 
won  dominion  over  Nature  and  gradually  brought  entirely  new  values 
into  the  world,  art,  science  and  life  in  community.  Human  beings  would 
never  have  attained  to  these  values  except  through  the  development  of 
a  fourth  value  of  civilisation,  which  I  have  included  in  the  preceding 
under  the  word  character.  The  human  species  did  not  reach  its  rich 
development  of  civilisation,  which  brought  it  ahead  of  the  animals  and 
gave  it  dominion  over  Nature,  by  a  development  of  the  organs  of  sex 
and  digestion,  but  by  a  continual  development  of  the  highest  organ,  the 
brain,  and  its  special  organs  of  outlook  on  its  environment,  the  eye 
and  ear.  In  comparison  with  all  animals  man  has  the  largest  brain, 
when  both  its  relative  weight — in  proportion  to  that  of  the  body — and 
its  absolute  weight  are  taken  into  consideration,  together  with  the  largest 
number  of  and  the  most  delicately  developed  convolutions  of  the  brain. 
When  man  learned  to  walk  erect  and  thus  no  longer  needed  his  hands 
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to  keep  his  body  going  quite  mechanically,  but  had  his  hands  free  for  all 
kinds  of  work  in  his  natural  surroundings,  the  intense  collaboration 
began  between  the  hands  and  brain,  which  already  in  the  earliest  times 
created  implements  and  weapons,  and  which  later  in  all  its  manifold 
ramifications  gradually  created  all  handicrafts,  all  cultivation  of  the  soil, 
communication  and  later  still,  directly  or  indirectly,  all  technics,  all  art, 
science  and  social  organisation.  Aristotle  searched  for  what  was  peculiar 
to  man  as  distinguished  from  the  animals,  and  remarked  that  we  did 
not  find  this  peculiarity  in  the  life  of  the  lower  senses,  for  we  had  that 
in  common  with  the  animals,  but  in  a  spiritual  activity,  in  the  faculty 
of  reason.  That  which  next  to  Nature  is  peculiar  to  man  is  the  life  of 
reason,  seeing  that  reason,  properly  speaking,  is  man.  That  which  here 
in  Aristotle's  thought  is  right  is  this  idea:  man  as  a  type  of  life  in  the 
development  of  the  organisms  is  alone  marked  by  the  life  of  the  soul 
and  spirit,  by  the  growth  of  the  highest  organs  and  their  supplanting 
or  control  by  the  others. 
Goethe  says  (in  the  poem:  Die  Geheimnisse): 

Wenn  einen  Menschen  die  Natur  erhoben, 
1st  es  kein  Wunder,  wenn  ihm  viel  gelingt; 
Man  muss  in  ihm  die  Macht  des  Schopfers  loben, 
Der  schwachen  Thon  zu  solcher  Ehre  bringt; 
Doch  wenn  ein  Mann  von  alien  Lebensproben 
Die  sauerste  besteht,  sich  selbst  bezwingt, 
Dann  kann  man  ihn  mil  Freuden  andern  zeigen 
Und  sagen:  Das  ist  er,  das  ist  sein  eigen. 

Man  has  succeeded  in  many  things  since  he  was  raised  up,  by  the 
advance  in  the  development  in  remote  antiquity,  above  his  environment, 
and  after  he  had,  through  sufferings,  trials  and  labours,  fought  his  way, 
little  by  little,  to  the  type  of  life  peculiar  to  him.  He  will  succeed  in  much 
in  the  times  to  come  if  he  can  but  keep  to  the  spiritual  line  in  the  ways 
of  life.  But  the  power  of  Nature  from  the  previous  stage  of  life  still 
hinders  and  hampers  human  beings  on  their  way  to  higher  forms  of  life. 

The  lines  of  Goethe  above  quoted  may  be  translated  as  follows: 
"When  man  has  been  by  Nature  raised 
It  is  no  wonder  that  in  much  he  does  succeed 
In  him  must  the  Creator's  might  be  praised, 
That  weak  clay  to  such  an  honour  he  will  lead 
Yet  when  a  man  in  all  the  trials  of  his  hfe 
Wins  in  the  bitterest,  over  himself  prevails, 
One  may  with  joy  to  others  point  him  out 
And  say:  this  is  himself,  this  is  his  own. 
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3.  PSYCHOLOGICAL  NATURAL  LAWS  OF 
PLEASURE  AND  PAIN. 

Meanwhile  it  is  one  thing  that  man  must  follow  the  path  of  liberation 
and  self-control,  both  for  the  sake  of  his  health,  his  efforts  in  gaining 
a  livelihood,  and  in  the  struggle  of  all  mankind  for  civilisation;  but 
another  question  is:  must  not  this  path  be  followed  at  the  expense  of 
the  joy  of  life,  of  happiness? 

Ethics,  as  I  began  by  pointing  out,  can  in  the  first  instance  only  deal 
with  the  necessary  conditions  for  procuring  happiness  at  all  for  man- 
kind, that  is,  physical  and  mental  health,  the  qualities  of  character 
needed  for  this  and  for  life's  struggles,  and  the  securing  of  human  beings 
against  being  injured  by  their  fellows.  On  the  other  hand,  when  we  enter 
upon  the  question  of  enjoyment  or  happiness  we  are,  from  a  scientific 
point  of  view,  on  more  uncertain  ground,  partly  because  the  opinions  of 
men  on  what  enjoyment  or  happiness  is,  differ  so  much  individually,  and 
partly  because  a  really  scientific,  psychological  examination  of  the  con- 
ditions for  the  creation  of  pleasure  or  happiness  has  not  yet  come  into 
being;  it  is  only  in  a  few  scattered  fields  that  one  finds  contributions  to 
this.  The  following  is  intended  to  be  an  attempt  to  find  a  way,  purely 
objectively,  to  certain  fundamental  lines  in  such  a  science.  Sometimes 
one  must  be  content  with  indications,  but  often  they  are  better  guides 
than  definite  rules  or  ordinances. 

As  a  new  type  of  life  man  has  irresistibly  pushed  through  all  hindran- 
ces, regardless  of  human  enjoyment  or  happiness.  But  this  new  stage 
must  have  satisfied  the  needs  of  human  life,  and  it  is  probable  that  the 
aggregate  amount  of  feelings  of  pleasure  during  this  development  of  the 
conquering  types  of  life  also  in  the  last  resort  has  surpassed  the  suffer- 
ings, difficulties  and  struggles.  The  intense  feeling  of  pleasure  or  happi- 
ness after  winning  a  fight  and  the  troubles  following  on  the  result 
gained,  when  success  has  been  won,  often  outweigh  all  earlier  sufferings 
during  the  fights  and  troubles.  This  holds  good  both  of  the  child-bearing 
mother,  whose  joy  in  the  child  far  surpasses  for  her  the  travail  she  has 
endured,  and  of  everyone  the  result  of  whose  toil  is  a  piece  of  work, 
no  matter  whether  of  the  hand  or  brain.  The  most  intense  happiness 
seems  often  to  arise  on  the  background  of  the  greatest  suffering.  Thus 
Nature  understands  how  to  entice  human  beings  into  the  growth  and 
development  of  the  type  of  life. 

Another  strange  phenomenon,  however,  asserts  itself.  Those  pleasures 
that  depend  on  the  lower  organs,  the  pleasures  of  taste  and  sex,  are  not 
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unalloyed  happiness.  Here  thai  which  I  will  call  the  first  law  of  Nature 
holds  good  for  the  life  of  enjoyment,  1)  that  the  duration  of  the  enjoy- 
ment is  in  inverse  ratio  to  its  intensity.  A  vacuum  therefore  arises  in 
this  enjoyment  complex.  This  vacuum  can  only  he  filled  up  by  other 
kinds  of  enjoyments  or  other  forms  of  enjoyment  within  the  same  com- 
plex. Hence  arises  what  I  will  call  the  second  law  of  Nature  for  the  life 
of  enjoyment,  2)  the  law  of  variety:  the  more  kinds  of  enjoyment  or 
sources  of  happiness  a  human  being  has  at  his  disposal  the  greater  is 
the  possibility  of  lasting  states  of  happiness.  A  certain  variety  can  be 
obtained  within  the  single  kind  of  enjoyment,  for  instance  in  pleasures 
of  taste  or  sex  or  complexes  of  both;  but  feelings  of  pleasure,  by  refining 
within  this  complex,  quickly  diminish  in  strength  and  leave  behind  them 
a  vacuum  greatly  tinged  with  disinclination,  quite  apart  from  its  injury 
to  health.  So  other  sources  of  happiness  must  be  drawn  into  the  process 
of  variation,  and  the  only  ones  to  be  found  are  the  enjoyments  connected 
with  the  higher  organs,  the  eye,  the  ear,  the  brain.  Two  things  may  be 
remarked  of  these,  namely  that  the  development  of  the  higher  organs 
not  only  makes  them  the  conquering  ones  in  the  battle  of  life,  vital  as 
they  are  for  health  and  the  conquest  of  Nature,  but  makes  them  the 
sources  of  intensive  enjoyments  or  happiness,  and  in  regard  to  the  sum 
of  pleasure  and  pain  they  seem  to  be  superior  to  the  pleasures  attached 
to  the  lower  organs.  Plato  remarks  that  feelings  of  pleasure  caused  by 
beautiful  colours  and  figures,  by  beautiful  sounds  and  scents,  and  by 
cognition,  are  pure  feelings  of  pleasure,  in  which  no  dislike  or  pain 
is  concealed.  It  will  be  seen  that  Plato  is  thinking  of  all  the  joys  to  be 
found  in  art  and  science,  and  to  these  we  can  add  the  great  number  of 
joys  to  be  found  in  every  profound  absorption  in  mental  or  physical 
work,  in  every  creative  achievement,  and  the  purely  spiritual  joys  in 
fellowship  between  people  who  are  spiritually  or  mentally  akin. 

The  peculiarity  about  the  joys  and  pleasures  which  can  be  included 
in  these  spheres  and  which  may  briefly  be  called  the  spiritual  ones,  is 
that  the  possibilities  of  variation  are  exceedingly  great,  and  that  the 
psychical  vacua  can  consequently  be  restricted  in  a  correspondingly  high 
degree,  and  in  so  much  a  greater  degree  the  more  the  person  in  question 
has  cultivated  his  taste  for  these  spiritual  and  mental  sources  of  happi- 
ness. In  contemplating  the  sphere  of  art  alone,  all  pictorial  art  and 
music,  it  will  be  seen  that  the  possibilities  of  variation  are  almost 
unlimited.  Possibly,  though,  the  following  law  can  be  laid  down  for  all 
the  higher  spheers  together,  in  relation  to  the  other  spheres:  3)  that  in 
the  pleasures  or  joys  connected  with  the  brain  and  the  higher  organs 
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of  sense,  especially  the  eye  and  ear,  the  intensity  of  the  feeling  of  plea- 
sure is  not,  as  in  the  case  of  the  pleasures  connected  with  the  lower 
organs,  proportionate  to  the  physical  influence  on  the  bodily  organism, 
the  physical  exertions  in  the  use  of  the  higher  organs  being  very  small, 
and  that  the  possibilities  of  variation  both  in  this  and  in  the  richness  of 
development  of  various  impressions  in  the  higher  organs  being  far  grea- 
ter than  in  the  material  pleasures,  the  psychical  vacua  are  much  rarer 
than  in  the  latter.  It  follows  from  this  that  even  the  strongest  and  most 
richly  varied  intellectual  and  spiritual  joys  are  as  a  rule  not  gained 
through  loss  or  impairment  of  health,  through  weakening  powers  in  the 
difficulties  of  life  and  the  consequent  disappointments  of  aims  that  have 
not  been  realised.  This  is  undoubtedly  what  Plato  had  in  mind  when, 
as  mentioned  before,  he  points  out  that  no  suffering  or  pain  is  concealed 
in  the  pleasures  connected  with  the  higher  organs,  such  as  is  often  the 
case  with  those  of  the  lower  ones.  Human  joys  or  forms  of  happiness 
thus  seem  to  be  free  from  suffering  in  the  same  degree  that  they  are  free 
from  desire.  There  is  no  physical  desire  in  art,  in  understanding  and  in 
spiritual  sympathy. 

The  great  religions,  besides  their  outlook  on  the  world,  contain  a  deep 
experience  and  insight  into  human  life  itself.  The  ideas  of  Christianity 
and  Buddhism  differ  about  the  hereafter,  but  in  their  view  of  the  con- 
ditions of  the  life  of  man  they  have  arrived  at  the  same  result;  and  it 
gains  particular  weight  because  they  have  reached  it  from  very  different 
reasons.  Both  regard  material  desire  as  the  great  hindrance  to  the  happi- 
ness of  mankind,  to  the  attaiment  of  the  highest  aims.  Whether,  like 
Christianity,  one  sees  the  highest  aim  in  a  state  of  everlasting  beatitude, 
or,  like  Buddhism,  in  that  state,  difficult  to  define,  called  Nirvana,  in 
both  religions  the  deliverance  of  the  human  race  from  desire  is  the 
condition  for  reaching  this  highest  aim.  Desire  leaves  suffering  in  its 
train.  The  desire  of  material  pleasures  leads  continually  to  passions, 
emptiness,  disappointments,  hatred  of  other  human  beings  and  en- 
croachments upon  them,  upon  their  lives  and  possessions.  Only  a  de- 
liverance from  all  physical  desire  can  set  mankind  free  from  these 
scourges  and  lead  them  up  to  the  highest  state.  Apart  from  the  different 
expressions  of  the  religious  views  and  their  differing  reasons,  the  deepest 
religions  have  the  same  fundamental  idea  on  the  interior  conduct  of 
the  life  of  man. 

Every  man  will,  after  a  certain  lapse  of  time,  be  able  to  settle  up  witli 
himself  whether  he  has  got  anything  out  of  this  period  of  his  life.  When 
such  a  settling-up  takes  place  a  man  feels  intensely  that  he  has,  as  it 
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were,  a  sort  of  responsibility  towards  the  best  in  himself  for  every  mo- 
ment he  has  lived.  It  is  said  in  the  old  prayer:  So  teach  us  to  number 
our  days,  that  we  may  apply  our  hearts  unto  wisdom.  As  the  foregoing 
has  shown,  one  does  not  get  anything  out  of  the  moments  of  life  by 
rushing  from  pleasure  to  pleasure,  regardless  of  what  kind  they  are.  In 
many  cases  a  choice  is  required,  according  to  certain  psychical  laws. 
But  the  next  thing  required  is  the  opposite  of  haste,  of  spiritual  scattering 
and  rushing  from  one  thing  to  another.  Whether  it  be  a  question  in  the 
moments  of  life:  of  work,  of  the  joy  to  be  found  in  art  or  in  something 
else,  the  soul  must  have  quiet  and  time  to  dwell  in  contemplation,  in  an 
absorption  that  we  usually  call  concentration. 

Concentration  or  absorption  must  be  understood  as  a  recollection 
within  a  certain  space  of  time  of  all  the  powers  of  the  soul  in  a  definitely 
limited  psychical  sphere,  its  ideas  and  feelings.  So  far  as  I  can  see,  a  law 
can  be  found  for  this  concentration,  which  I  will  express  in  this  way: 
the  more  a  human  being  succeeds  in  gathering  all  the  powers  of  the  soul 
about  such  a  definitely  limited  area,  the  greater  will  be  the  conditions 
for  the  experiences  during  this  space  of  time  being  felt  as  one  of  intense 
happiness.  For  many  reasons  the  circumstances  of  the  present  day  are 
not  favourable  for  this  concentration  of  the  soul.  Concentration  pre- 
supposes a  certain  solitude,  a  certain  peace,  in  which  all  disturbing  im- 
pressions from  the  surrounding  world  are  excluded.  The  rapidly  in- 
creasing density  of  the  population,  however,  during  the  last  hundred  and 
fifty  years,  the  more  and  more  intense  communication  and  intercourse 
between  people  by  means  of  an  increasing  technical  advance  (railways, 
motor-cars,  aeroplanes,  telephones,  radio,  etc.)  make  a  deep  contempla- 
tion more  and  more  difficult  for  mankind. 

In  the  formulation  of  the  law  of  concentration  mentioned  there  is 
emphatically  only  this,  that  concentration  is  one  condition  for  feeling 
an  intense  satisfaction  or  happiness,  but  it  is  not  the  only  condition. 
The  law  of  concentration  must  be  united  with  the  other  psycho-ethical 
laws  which  I  have  indicated  above,  if  both  the  relatively  most  lasting 
and  most  intense  satisfaction  or  happiness  is  to  be  reached.  Hence  it 
follows  that  it  is  not  a  matter  of  indifference  on  what  one  is  concentrated. 
A  concentration  for  a  lengthy  period  on  material  enjoyments  has  not 
the  same  effects  as  the  concentration  on  intensive  physical  or  mental 
work.  This  latter  concentration  is  of  greater  value  than  the  former,  both 
from  the  point  of  view  of  a  livelihood  and  of  health;  and  as  a  result  of 
the  law  about  the  effects  of  variation  and  the  psychical  vacuum  on  the 
areas  of  the  various  mental  and  physical  organs,  the  absorption  in  work. 
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quite  apart  from  the  satisfaction  of  health  and  of  earning  a  living, 
produces  relatively  the  strongest  and  most  lasting  feelings  of  pleasure. 
The  law  of  concentration,  then,  must  as  an  ethical  law  be  more  ac- 
curately described  as  the  law  of  the  qualitative  concentrations.  As  such 
may  be  mentioned,  besides  the  physical  and  mental  work,  the  states 
marked  by  pleasure  attached  to  the  beauty  in  the  world  of  art  and  Nature 
and  the  society  of  congenial  souls. 

Besides  the  concentration  to  be  found  in  absorption  in  work  and  in  its 
joys,  there  is  a  third  kind  of  concentration,  which  may  be  called  the 
concentration  of  speech  and  action,  and  which,  from  the  experiences  of 
mankind  for  thousands  of  years  has  proved  to  be  inevitably  necessary 
for  the  avoidance  of  disasters  in  human  life  and  for  the  progress  of  the 
latter.  This  concentration  consists  in  people  weighing  the  effects  of  their 
words  and  actions  before  they  speak  or  act.  This  law,  which  might  be 
called  the  second  law  of  concentration,  is  of  the  greatest  significance  in 
the  relations  between  people,  especially  in  matters  of  law.  The  doctrines 
of  jurisprudence  on  illegal  actions  and  its  doctrines  on  the  binding  force 
of  promises,  contracts,  laws  and  other  declarations  of  the  will,  are  both 
derived  from  this  second  law  of  concentration.  But  in  individual  ethics 
too  this  law  strongly  asserts  itself.  For  it  is  of  the  greatest  importance 
to  the  individual  person's  own  welfare,  in  every  situation  in  life  requir- 
ing action  or  speech,  to  consider  carefully  the  possibilities  of  beneficial 
or  harmiful  effects  of  a  single  situation  before  bringing  a  word  or  an 
action  into  the  open.  Many  people  have  in  the  course  of  time  forfeited 
their  happiness  b}^  a  thoughtless  word  or  an  unconsidered  action.  In 
daily  life  it  is  not  only  in  business  relations  or  political  affairs  that  man, 
for  his  own  sake  and  for  that  of  otliers,  must  carefully  weigh  the  con- 
sequences of  his  words  and  actions.  Even  in  the  most  personal,  most 
ideal  relations  between  people  one  must  weigh  one's  words  as  well  as 
one's  actions  on  the  scales  of  thought,  partly  in  order  to  find  the  most 
adequate  expressions  for  what  one  feels  and  thinks,  and  partly  in  order 
to  keep  back  words  and  actions  that  may  hurt. 

The  intellectual  absorption  that  must  go  on  in  these  fields  of  speech  and 
action  is  a  practical  absorption  in  which  the  imagination  tries  to  evoke 
before  consciousness  all  the  aspects  contained  in  the  concrete  situation, 
and  all  the  effects  a  word  or  action  can  be  imagined  to  have  in  this 
particular  situation,  in  order  thereby  to  obtain  a  survey  over  its  various 
arguments  for  and  against.  The  practical  man  of  genius,  with  all  the 
powers  of  his  soul  or  his  faculty  af  concentration,  will  probe  deep  down 
to  all  the  actual  aspects  of  the  situation  and  its  arguments,  often  many, 
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for  and  against,  and  will  not  give  up  until  he  has  uncovered  them  all, 
and  he  therefore  leaves  the  least  possible  to  chance. 

The  two  laws  of  concentration:  the  law  of  interior  concentration, 
absorption  in  work,  in  art.  Nature  and  a  life  with  congenial  spirits,  and 
the  outward  law  of  concentration,  the  consideration  of  the  effects  of 
words  and  actions,  are  thus  united  in  showing  man  his  responsibility 
for  every  moment  of  his  life.  He  who  does  not  obey  the  laws  of  con- 
centration will  not  make  anything  of  his  life,  he  will  miss  its  richest 
moments  and  will  often  sufler  shipwTeck  in  his  exterior  life.  The  two 
laws  of  concentration  may  briefly  be  expressed  thus;  the  results  in 
the  life  of  the  individual  are  directly  proportionate  to  the  strength  of 
mental  concentration  on  the  spiritual  values  and  to  the  weighing  of  the 
consequences  of  speech  and  action. 


In  the  present  state  of  affairs  man's  conduct  of  his  inner  life  is  as  a 
rule  not  discussed.  It  is  like  an  unknown  country  in  which  feelings  and 
moods,  sense  impressions  and  passions  come  and  go,  mostly  at 
haphazard.  No  one  guides  human  beings  in  this  wilderness.  The  old 
rules  for  morality  are  scoffed  at  according  to  the  prevailing  fashion  as 
being  antiquated,  but  nothing  else  is  put  in  their  place.  People  naturally 
do  not  confide  these  spiritual  matters  to  each  other  and  there  is  no 
spiritual  physician  to  whom  they  can  go.  And  yet  this  inner  life  is 
the  most  important  of  all,  for  it  is  here  that  human  destinies  are  decided, 
and  that  human  beings  either  reach  the  greatest  satisfaction  or  plunge 
into  the  deepest  misfortune.  It  is  therefore  a  vital  necessity  that  ethics 
should  be  established  as  a  planning,  experimental  science  of  experience, 
such  as  I  have  attempted  above.  From  a  number  of  cases  drawn  from 
real  life  I  shall  try  below  to  throw  a  light  upon  the  conditions  of  human 
destinies  and  thus  give  a  first  attempt  at  ethical  clinical  treatment. 
Next  one  must  try,  on  the  basis  of  the  material  of  experience,  whether 
it  is  possible  to  find  psychological,  ethical  laws.  It  is  only  when  such 
laws  are  founded  on  realities,  on  facts,  that  they  can  become  guidance 
for  men  and  take  the  place  of  the  inherited  rules  of  morality.  The 
question,  then,  is  whether  such  psychological  laws  can  be  found. 

It  seems  to  be  established  through  the  foregoing  examination  that  a 

complex  can  really  be  found  of  psychological,  experimentally  ethical 

laws:  the  law  of  1)  the  relation  between  the  intensity  and  duration  of 

■the  feeling  of  pleasure,  2)  the  psychical  vacua  and  the  law  of  variation, 

3)  the  law  of  the  different  effects  of  variation  in  the  spheres  of  the  higher 
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and  lower  organs,  as  well  as  on  the  duration  and  intensity  of  the  feelings 
of  pleasure  themselves  and  on  the  general  state  of  health,  and  finally 
4)  the  law  of  concentration. 

Those  who,  at  variance  with  the  psycho-ethical  laws  pointed  out  here, 
decay,  deteriorate,  either  because  of  lack  of  work  or  owing  to  an  un- 
restrained use  of  material  enjoyments,  experience  not  only  the  clearly 
evident  effects,  unfortunate  both  as  regards  health  and  livelihood;  but 
if  the  abuse  goes  on  for  a  lifetime,  one  of  themost  intense  and  at  the  sanle 
time  undermining  feelings  of  pain  will  as  a  rule  at  last  ensue,  that  is,  the 
suffering  of  not  having  achieved  in  life  that  which,  with,  their  gifts  and 
abilities,  they  might  have  achieved.  Aristotle  says  that  great  happiness 
consists  in  developing  the  capacity  peculiar  to  one's  nature,  the  perfecting 
of  one's  abilities.  The  reason  for  this,  as  I  have  tried  to  show  above,  is 
that  both  biologically  for  the  human  race  as  a  whole  and  for  the 
individual,  the  control  of  the  material  nature  can  alone  create  full 
liberty  for  the  development  of  man's  particular  gifts,  the  spiritual  ones. 

On  the  other  hand,  nothing  in  the  experiences  discovered  indicates  that  a 
complete  suppression  of  the  inferior  pleaures  (asceticism)  would  be  right,  from 
the  point  of  view  of  health,  profession  or  work  in  general,  or  as  affecUng  the 
soul.  These  pleasures,  simply  under  the  laws  of  variation,  are  relatively  justifi- 
able for  many  people,  when  it  is  understood  that  as  mentioned,  they  are  sub- 
ordinated to  the  whole  and  to  the  choice  preferred  according  to  the  psychol- 
ogical laws  indicated  above.  At  the  same  time  there  is  nothing  to  indicate  that 
there  would  be  injurious  effects  to  health  if  a  human  being,  during  intense 
mental  or  physical  work,  or  during  a  life  spent  in  this,  were  to  abstain 
altogether  from  the  inferior  pleasures,  and  even  with  regard  to  food,  were  to 
eat  only  in  order  to  live,  and  not  live  in  order  to  eat.  On  the  contrary,  it  is  a 
matter  of  experience  that  during  periods  when  men  have  to  use  their  abilities 
to  the  utmost,  whether  in  sports,  in  their  trade  or  profession,  or  spiritually,  a 
consistent  asceticism  is  necessary. 

Moreover,  it  must  be  emphasised  here  that  the  purely  negative  abstinence 
or  renunciation  as  such  is  a  poor  guide  ethically.  As.  a  consequence  of  the 
psychical  vacua  abstinence  or  renunciation  can  only  be  justified  if  another 
feeling  of  pleasure  can  take  the  place  of  that  which  has  been  renounced,  as  io 
the  case  newly  mentioned,  where  happiness  in  intensive  mental  or  physical 
work  supplants  the  inferior  feelings  of  pleasure.  Agitators  against  alcoholism 
therefore  make  a  psychological  mistake  when  preaching  the  negative  alone, 
abstinence  from  this  particular  pleasure,  when  they  can  not  at  the  same  time 
point  out  and  inspire  their  listeners  with  a  taste  for  certain  other  pleasures  of 
a  higher  kind,  besides  giving  them  the  satisfaction  of  better  health.  In  all 
science  of  teaching  this  positive  task  of  training  the  mind  to  a  taste  for  the 
higher  kinds  of  pleasures,  and  a  partial  substitution  of  the  lower  ones,  must  go 
hand  in  hand  with  the  demonstration  of  the  unfortunate  effects  on  health  and 
character  of  an  unrestrained  use  of  the  latter. 
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for  dominion  over  the  world  and  for  the  attainment  of  the  relatively 
most  lasting  and  forceful  joys. 

Next,  however,  there  is  another  intense  suffering  which  is  a  con- 
sequence of  a  lack  of  subordinating  or  restraining  the  material  urges 
to  tlie  total  demands  of  health  or  work.  He  who  has  lost  the  mastery  over 
a  material  inclination,  whether  it  consist  in  alcohol,  sexual  or  other 
intoxication,  will  suffer,  little  by  little,  from  a  feeling  of  psychical 
emptiness,  the  intensity  of  which  increases  in  direct  proportion  to  the 
number  and  strength  of  the  intoxications.  Along  with  this  purely  physical 
and  nervous  trouble  and  closely  allied  to  it  there  is  the  mental  trouble  just 
mentioned  in  feeling  that  one's  gifts  and  abilities  are  decaying,  rusting, 
and  that  one's  life  is  ebbing  away  like  a  stream  flowing  into  sand. 

Finally  there  is  a  third  experience  of  lack  of  mastery  over  oneself. 
It  can  be  expressed  in  the  following  law:  the  more  one  is  lacking  in  this 
hiastery,  the  less  one  is  able  to  overcome  troubles  that  come  from  outside. 
Buddhism  is  particularly  aware  of  this.  In  every  man's  life  misfortunes 
or  troubles  for  which  he  is  not  to  blame  will  come,  illness,  old  age  and 
death,  of  those  to  whom  he  is  most  closely  related,  relatives  or  friends, 
or  to  himself.  The  only  hope  of  limiting  or  softening  these  troubles  lies 
in  a  psychically  active  adjustment.  It  is  a  well-known  experience  in  life 
that  work,  physical  or  mental,  is  the  best  friend  in  grief.  Altogether  he 
who  passively  receives  the  unavoidable  misfortunes  and  troubles  of  life, 
and  still  more  he  in  whom  passivity  during  the  same  period  is  joined 
to  a  materialistic  tendency  or  passion,  will  be  a  victim  with  no  power 
of  resistance  to  misfortunes  or  troubles  coming  from  outside.  Lack  of 
control  over  pleasure  produces  a  corresponding  lack  of  control  over 
suffering.  The  groups  of  disinclination  mentioned  above,  which  are  a 
consequence  of  failing  mastery  over  materialistic  inclinations,  show 
altogether  that  there  is  a  profound  truth  in  Buddha's  experience  of  life, 
that  desire  brmgs  suffering  in  its  train. 

Old  sayings  acquire  a  new  value  in  the  light  of  these  experiences. 
The  old  words  penitence  and  conscience  are  used  both  in  respect  of 
man's  deep  injury  to  himself  and  his  deep  injury  to  others.  These 
strong  feelings  of  responsibility  to  one's  own  life  and  the  life  of  others 
are  right  and  sound  and  must  not  be  effaced  by  a  superficial  and 
materialistic  age.  Penitence  and  conscience  contain  the  instinctively 
right  feeling  of  having  transgressed  against  the  laws  of  life — not  only 
the  laws  of  an  inherited  morality  or  religion — but  the  natural  laws  of 
the  soul,  which,  as  indicated  above,  are  the  conditions  for  obtaining 
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human  happiness.  But  lor  the  rest,  so  far  as  I  can  see,  it  will  be  seen 
as  experimental  ethics  advance,  that  often  the  instinctively  right 
experiences  of  the  human  race  for  thousands  of  years  will  be  found 
behind  the  inherited  rules  of  morality,  law  and  religion.  A  great 
renaissance  may  safely  be  predicted  for  many  of  the  old  virtues,  held 
in  contempt  by  our  own  bewildered  age.  The  sensible  physician  or 
guardian  of  souls,  w^hether  he  be  medical  or  legal,  the  right  future  judge 
or  the  best  equipped  future  theologian,  will  tell  those  who  are  tormented 
by  remorse  and  conscience,  that  is,  by  the  torment  of  a  wasted  life,  that 
even  this  suffering  is  right  and  wholesome  and  an  absolute  condition  for 
lasting  happiness  in  the  future,  but  that  it  is  hardly  ever  altogether 
too  late  in  life,  that  as  a  rule  a  new  life  can  be  built  up  when  suffering 
has  chastened  one  for  it,  and  that  penitence  and  conscience  must  have 
time  to  do  their  work,  but  that  on  the  other  hand  they  must  not  embitter 
one's  life,  and  that  after  a  certain  time  they  must  give  place  to  new- 
strong  feelings  of  satisfaction  when  life  has  been  readjusted  according  to 
the  new  psychical  laws,  so  that  the  joj^  of  absorption  in  work  and 
of  the  development  of  one's  natural  gifts,  hitherto  neglected,  will  gra- 
dually, together  with  the  companionship  of  congenial  minds  and  the 
richly  varied  w^orld  of  art,  take  the  place  of  suffering. 

In  order  to  counteract  the  amount  of  suffering  in  human  life  and  to 
obtain  a  share  in  the  great  spiritual  joys,  man  must  often  at  particular 
moments  of  life  make  a  choice  between  feelings  and  inclinations.  He 
must  often  refuse  inclination  and  accept  suffering.  He  who  is  able  to  do 
this  obeys  a  line  or  a  law  in  his  life.  The  line  or  law  in  a  man's  life  is 
his  character.  To  an  essential  degree  his  health,  his  energy  in  work,  his 
happiness  depend  on  it.  There  is  a  great  truth  in  Kant's  opinion,  that 
only  through  self-imposed  laws,  only  through  his  own  submission  to 
the  absolute  moral  law,  can  he  gain  freedom.  Here  it  is  undoubtedly 
Kant's  thought  that  the  individual  man's  own  submission  to  the  absolute 
moral  law  delivers  the  powers  of  his  soul  and  spirit  from  the  bonds 
of  the  passions.  The  rule,  the  law,  the  submission  of  particular  moments 
in  life  to  a  definite  line  thus  arises  out  of  life  itself. 

In  regard  to  psychical  phenomena  language  is  rather  lacking  in 
adequate  expressions,  which  is  quite  natural,  as  it  was  the  external 
world  and  its  objects  that  first  attracted  man's  attention  and  made 
language  particularly  active.  Words  like  inclination,  the  feeling  of 
pleasure  or  happiness  and  their  opposites,  pain,  misfortunes  and  the  like, 
provide  only  imperfect  expressions  for  the  sphere  of  ethics.  In  this  must 
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also  be  included,  as  I  have  pointed  out  in  an  earlier  place,  the  satis- 
faction of  the  needs  essential  to  the  preservation  of  life,  whether  or  not 
this  satisfaction  be  attended  with  pleasure  or  pain.  Next,  in  the  higher 
spiritual  development  of  man,  life  must  often  be  steered  by  a  course 
according  to  the  psychical  laws  indicated  above,  and  following  a  definite 
line  or  rule,  regardless  of  whether  at  the  moment  it  involves  pleasure 
or  displeasure.  The  word  satisfaction  therefore  suggests  itself  as  a  better, 
more  comprehensive  word  than  pleasure  or  happiness.  The  psychical 
vacua  are  the  innermost  causes  of  man,  as  a  total  result  of  a  period  or 
a  life,  not  feeling  a  satisfaction,  a  spiritual  richness.  This  satisfaction 
can  be  felt,  even  if  many  single  moments  in  the  period  were  displeasure 
or  suffering;  and  conversely,  this  deep  satisfaction  may  be  absent,  even 
if  the  period  contained  many  moments  of  enjoyment  or  pleasure.  The 
vacuum,  the  absent  satisfaction  is  felt  in  this  way,  that  life,  regardless 
of  its  pleasures,  has  escaped  one,  that  one's  life  has  gone  by,  without  one 
having  lived. 

Life  can  thus  mean  two  things:  1.  The  usual,  vegetating  life,  in  which 
one  lives  only  to  satisfy  the  material  needs  and  2.  Moments  of  intense 
happiness  in  work,  in  beauty  or  in  love.  This  last-named  form  of  life, 
according  to  which  it  may  justly  be  said  that  one  has  lived,  I  will  denote 
as  life  to  the  second  power.  Beneath  the  clock  on  the  wall  of  an  old- 
fashioned  business  house  in  a  country  town  are  inscribed  the  words: 
Tempus  fugit.  Time  flies.  The  strange  feeling  later,  that  during  a  certain 
period  one  has  not  lived,  that  time  has  escaped  from  one,  is  due  to  one's 
existence  during  this  period  having  been  marked  by  a  state  of  inertia 
or  a  materialistic  bent,  and  not  being  absorbed  in  the  life  of  concentra- 
tion, of  life  to  the  second  power,  which  only  arises  either  through  work, 
even  during  sufferings  and  troubles,  or  through  great  harmonious  ex- 
periences of  the  world  of  beauty  in  art  or  nature,  or  through  a  third 
influence  which  it  has  not  been  possible  hitherto  to  define. 

For  there  is  still  an  experience  which  is,  psychologically,  an  unknov^m 
country,  but  which,  so  far  as  I  can  see,  holds  the  key  to  the  understand- 
ing of  a  problem  which  may  become  decisive  for  the  future  of  mankind. 

The  material  pleasure  involve  not  only  physiological  influences,  but 
react  also  on  the  nervous  system.  This  circumstance,  however,  has  been 
examined  but  very  little.  The  new  experimental  ethics  of  experience, 
which  I  have  tried  above  to  found  on  reasons,  must  take  up  the  problem 
in  conjunction  with  neurology.  Owing  to  the  highly  developed  nervous 
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system  of  human  beings,  the  act  of  taste  and  sex  is  in  them  of  another 
kind  of  intensity  of  pleasure  than  in  animals.  But  the  desire  to  keep 
hold  of  or  repeat  this  intensity  leads  humans  to  extreme  processes  of 
variation  and  refining.  There  is  much  to  indicate  that  such  an  extreme 
process  of  variation  and  refining  involves  not  only  a  physical  but  a 
considerable  nervous  strain,  and  if  long  continued,  a  weakening.  It  is 
known  from  historical  experience  that  nations  and  classes  of  people  whc 
during  a  certain  period  reached  a  high  state  of  culture,  were  not  abk 
to  maintain  the  height  of  their  spiritual  culture,  but  gradually  fell  into 
decay  and  at  last  perished  and  disappeared  altogether;  and  it  is  also 
known  that  the  same  nations  or  classes  of  people  at  the  height  of  their 
culture  gave  themselves  up  to  extreme  processes  of  variation  and  refining 
in  the  materialistic  spheres,  after  which  the  period  of  decay  began.  It  is 
difficult,  however,  to  find  a  full  and  scientific  explanation  of  the  im- 
mediate causes  of  this  decay.  No  doubt  other  causes  also  contributed  to 
this  process  of  decay.  Probably,  both  during  the  decay  of  the  old  Baby- 
lonian, Egyptian  and  Roman  community,  an  entire  complex  of  causes 
asserted  itself,  for  instance,  in  a  wrong  organisation  of  the  community  (the 
destruction  of  the  independent  peasantry  and  other  middle  classes,  and 
the  too  great  centralisation  of  government),  enfeebling  diseases  before 
which  men  at  that  time  were  helpless  (e.  g.,  malaria)  and  several  others. 
On  the  other  hand  it  would  be  a  mistake  to  ignore  that  among  the  causes 
the  processes  of  variation  and  refining,  carried  to  extremes  in  the  sphere 
of  material  pleasure,  would  also  contribute  their  effect,  such  as  related 
in  historical  and  to  some  extent  contemporaneous  accounts.  The  exceed- 
ingly generalising  conclusions  drawn  by  Oswald  Spengler  (in  his  book: 
Der  Untergang  des  Abendlandes)  from  the  fate  of  these  nations  in  the 
remote  past  to  the  fate  of  nations  now  living  (especially  European)  are 
therefore  unjustified.  At  the  present  day  we  have  essentially  greater 
possibilities  of  a  better  organisation  of  society  than  the  societies  of 
ancient  times  (with  their  peculiar  capitalism  on  a  great  scale  and 
slavery).  Next,  through  modern  medical  science  we  are  far  better  able 
to  combat  the  diseases  that  enfeeble  the  race  than  the  civilised  societies 
of  antiquity.  On  the  other  hand,  so  far  as  I  can  see,  the  difficulty  and 
danger  for  civilised  nations  now  living  lies  in  the  moral,  spiritual  causes. 
There  are  signs  from  many  different  directions  of  a  general  ethical 
confusion  and  dissolution  at  the  present  day,  among  both  the  so-called 
higher  and  the  so-called  lower  classes  of  the  population.  Men  have 
become  as  it  were  morally  uncertain.  Various  tendencies  try,  without 
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any  real  basis  of  experience,  to  inculcate  in  mankind  that  a  life  of  un- 
checked urges  is  the  most  natural,  and  the  opposite  is  unhealthy  etc. 
But  from  beginning  to  end  the  fact  that  hitherto  it  has  not  been  possible 
to  give  a  scientific  reason  for  ethics  is  of  the  strongest  effect  in  wide 
circles,  not  least  the  intellectual  ones,  whence  the  influence  is  spread  still 
further.  For  if  this  be  true  then,  from  a  scientific  point  of  view,  the  road 
is  open  to  all  kinds  of  living,  even  the  most  unrestrained.  If  the  spiritual 
direction  at  the  heart  of  society  takes  up  this  attitude  the  effects  on  the 
population  will  be  unlimited. 

The  preceding  examination  of  the  theory  of  knowledge  has  presum- 
ably, step  by  step,  inevitably  and  consistently  led  at  last  to  the  result 
that  all  science,  the  fundamental  presumptions  on  which  all  science  rests, 
must  ultimately  seek  its  reason  for  existence  where  the  reason  for  ethics 
is  to  be  found,  and  that  ethics  itself  is  a  science,  because  it  belongs  to  that 
group  of  sciences  which  above  have  been  called  the  experimental,  evalu- 
ating sciences  of  experience.  After  that  the  fundamental  lines  in  ethics 
can  be  drawn,  as  I  have  attempted  to  do  above,  on  the  basis  of  experiences 
connected  with  biology,  health,  earning  capacity,  history  or  other  prac- 
tical experiences  of  the  conditions  affecting  human  character  and  social 
affairs.  Given  these  fundamental  lines  there  is  a  possibility  that  the 
ethical  confusion  and  dissolution  of  the  present  day  may  cease  and  make 
way  for  a  planned  guidance  of  the  human  race  founded  on  experimental 
experience  about  the  paramount  importance  of  the  development  of  the 
qualities  of  character  that  sustain  society  and  the  life  of  the  individual, 
and  that  presumably  provide  the  surest  protection  against  the  decay  of 
the  nations.  With  a  continually  improving  organisation  of  society,  a 
continually  improving  combating  of  diseases,  a  greater  and  greater  do- 
minion over  Nature,  but  first  and  last  with  an  ever  greater  dominion 
over  the  powers  of  Nature  in  man  himself,  it  would  seem  possible 
for  the  civilised  communities  of  the  present  day  to  emancipate  them- 
selves and  rise  above  the  fate  of  the  old  civilized  societies,  their  decay 
and  death.  To  society  of  the  present  day  and  to  the  individual  may  be 
applied  the  saying  of  Pythagoras:  By  the  side  of  fate  the  will  sits 
enthroned  like  a  powerful  mistress. 

The  foregoing,  so  far  as  I  can  see,  has  shown  the  remarkable  ethical 
law,  that  while  the  process  of  variation  and  the  process  of  refining  can 
be  continued  to  an  unlimited  extent  in  the  pleasures  or  joys  connected 
with  the  higher  organs,  eye,  ear  and  brain,  in  the  world  of  art  and  know- 
ledge, without  any  harm  but  on  the  contrary  to  the  benefit  of  the  health 
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and  life  of  mankind,  the  processes  of  variation  and  refining  in  the 
pleasures  of  the  lower  organs  seem  only,  if  continued,  to  lead  to  an 
increasingly  stronger  physical  and  nervous  strain,  to  a  weakening 
appreciation  of  the  most  intense  intellectual  and  spiritual  joys  which 
man  has  created  as  a  higher  type  of  life.  As  a  result  of  a  highly  developed 
nervous  system,  particularly  in  people  of  culture,  the  pleasures  of  taste 
and  sex  reach  an  extraordinarily  high  intensity;  the  word  that  best 
expresses  this  being  perhaps  sensuous  rapture  in  all  its  forms.  But  as 
this  phenomenon  of  refinement,  rapture,  reaches  its  highest  intensity 
in  the  very  people  whose  nervous  system  is  most  highly  developed,  it 
will  be  understood  why  the  most  highly  developed  are  the  very  ones 
who  can  fall  deepest.  This  applies  to  civilised  nations  and  individuals 
in  the  past  as  well  as  in  the  present. 

At  this  stage  oi  the  highest  and  lowest  point  a  remarkable  phenomenon 
appears,  and  in  the  spiritually  most  highly  developed  nations  and  in- 
dividuals it  may  take  the  place  of  the  sensuous  rapture,  which  they  can 
feel  as  even  a  far  more  intense  happiness  than  the  latter.  This  is  because 
something  new  breaks  out  in  the  most  highly  developed  and  perhaps 
one  might  call  it  a  sublimation  of  the  lower  process  of  the  senses,  an 
elevation  of  it  to  a  higher  plane,  compared  with  which  even  the  most 
intense  rapture  or  intoxication  of  the  nervous  system  is  only  slight. 
The  sublimation  may  be  said  to  consist  to  a  certain  degree  in  the  lower 
sense  being  set  free  from  desire.  In  the  sexual  relation  the  process  is 
known  under  the  term  of  falling  in  love.  At  this  stage  a  human  being 
is  raised,  as  it  were,  into  a  higher  world,  in  which  mere  sight  or  ad- 
miration at  a  distance  is  filled  wdth  the  most  intense  happiness,  in  which 
the  thought  of  the  sexual  act  is  not  present  to  consciousness,  and  later 
in  life  this  period  will  always  stand  out,  as  generally  known,  with  the 
radiance  of  a  far  more  intense  feeling  of  happiness  than  can  ever  be 
equalled  by  any  later  material  acts.  It  is  difficult  to  find  a  word  that  can 
adequately  express  this  psychical  process,  which  spiritualises,  or,  if  you 
like,  exalts  a  material  process  of  the  senses.  The  word:  uplifting  might 
perhaps  be  suitable.  The  spiritualising  processes,  in  contrast  to  the  pro- 
cesses of  variation  and  refining  on  the  state  of  the  material  senses,  have 
no  injurious  by-effects,  but  seem  rather,  as  all  intense  higher  happiness, 
to  increase  physical  and  nervous  power. 

The  present  times,  not  only  because  of  ethical  confusion  and  dis- 
solution, but  also  because  of  the  vulgar  forms  of  social  intercourse,  are 
not  favourable   to   spiritualising   phenomena.    In   sexual   relations    the 
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present  times  have  lost  the  values  which  an  earlier  period,  that  of  ro- 
manticism, possessed  in  what  one  might  perhaps  call  the  poetry  of 
distance.  One  might  venture  to  say,  however,  that  the  same  holds  good 
of  the  modern  life  of  pleasure  as  a  whole,  and  that  the  spiritualising 
processes  in  many  spheres  are  on  the  point  of  disappearing,  that  the 
value  of  restraint  is  not  appreciated,  that  the  psychical  vacua  therefore 
become  numerous  and  are  only  interrupted  by  the  process  of  variation 
and  refining  in  the  sphere  of  the  material  senses  that  may  be  the  omen 
of  an  approaching  decay.  What  the  times  need  is  not  sensuous  rapture 
but  uplifting,  if  the  human  race  is  to  advance  on  its  way  to  higher 
forms  of  life.  The  destiny  of  the  human  race  itself  lies  hidden  in  the 
choice  between  rapture  and  uplifting. 


ATTEMPT  AT  AN  EXPERIMENTAL 
CLINICAL  ETHIC 

As  the  abstract  discussion  about  various  trends  of  thought,  the  ethics 
of  duty,  utilitarianism  and  the  like,  have  not  been  able  at  all  to  produce 
a  really  scientific  ethic,  an  important  task  has  been  neglected,  and  it  is 
one  which  must  now  above  all  be  fulfilled  where  a  new  science  has  to  be 
founded,  ethics  as  experimental,  clinical;  that  is  the  task  of  collecting 
and  carrying  on  a  research  into  the  deepest  human  experiences  of  life 
and  arranging  them  in  a  system.  These  experiences  must  be  looked  for 
in  the  most  different  spheres,  from  the  experience  of  physicians  and 
lawyers  to  the  wisdom  about  life  of  religions,  from  history,  with  its 
records  of  the  fate  of  nations  and  of  men  to  the  works  of  the  great  poets 
with  their  profound  insight  into  human  passions,  conflicts  and  ship- 
wrecks. 


The  experience  of  both  physicians  and  lawyers  tend  to  show  how 
mental  troubles,  e.  g.,  anxiety  about  the  means  of  living,  disappoint- 
ments in  lawsuits,  brooding  over  wasted  chances,  grief  at  the  death  of 
loved  ones,  are  able  to  cause  serious  bodily  diseases.  Undeserved  anxiety 
about  the  means  of  living  can  be  ascribed  to  a  faulty  social  organisation, 
which  will  be  dealt  with  later.  In  regard  to  the  other  disappointments 
mentioned,  the  clinical  ethician  must  try  to  lead  the  thoughts  of  the 
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sufferer  in  other  directions,  showing  him,  especially  by  examples,  how 
life  is  hardly  ever  wasted,  even  though  parts  of  it  in  the  past  may  be, 
that  one  may  begin  a  new  life  —  when,  as  the  poet  Brorson*)  says,  one 
begins  now,  at  this  moment  —  and  especially  by  guiding  the  sufferer  to 
the  everlasting  source  of  renewal,  work,  showing  him,  as  an  old  Indian 
saying  has  it,  that  "there  is  no  friend  like  work;  he  who  works  will  not 
sink  into  despair." 

Another  set  of  experiences,  as  above  mentioned,  seems  to  indicate  that 
even  local  bodily  complaints  may  often  be  connected  with  a  certain 
weakness,  not  only  in  the  physical,  but  also  in  the  general  mental  state. 
The  mode  of  life  may  have  some  share  in  these  complaints.  Exceedingly 
great  difficulties  are  involved  in  this  problem,  because  if  one  is  to  have 
any  hope  at  all  of  even  fairly  definite  results,  one  must  work  with  a  ver\' 
large  number  of  experimental  individuals,  and  then  over  a  relatively 
long  period  of  time.  But  if  specialists  in  all  the  various  spheres,  besides 
directing  their  attention  to  the  local  ailment  and  its  special  treatment 
would  always  at  the  same  time  direct  their  attention  to  the  general  state 
and  whole  personal  manner  of  life  of  the  patients,  and  would  periodic- 
ally feel  their  way  with  such  alterations  in  it  as  would  naturally  occur 
to  them,  a  comprehensive  material  of  experience  in  the  sphere  of  all  the 
specialist  sciences  would  gradually  be  gained  for  the  elucidation  of  this 
central  physiological  and  medical  problem  about  the  influence  of  the 
personal  mode  of  life  on  local  complaints,  and  on  various  diseases  al- 
together, a  problem  which  is  of  the  greatest  ethical  importance  to  man- 
kind. 

In  a  great  number  of  cases  it  would  be  possible  to  trace  back  depression 
and  a  weakening  in  the  state  of  health  to  a  great  lack  of  control  of  phy- 
sical urges.  But  it  must  not  on  that  account  be  overlooked  that,  con- 
versely, a  too  great  control  or  inhibition  of  physical  urges  may  in  a  few 
csaes  be  the  cause  of  morbid  conditions.  This,  however,  can  only  be  a 
question  of  comparatively  rare  cases,  as  restraint,  normally,  is  healthy. 
Meanwhile  the  number  and  importance  of  the  injurious  cases  of  in- 
hibition have  in  the  most  recent  times  been  greatly  exaggerated. 

It  is,  as  known,  Sigmund  Freud  and  his  school  who  have  proposed  a 


1)  Brorson,  Hans  Adolf  (1694 — 1764).  Hymn  writer.  Was  a  Lutheran  minister 
In  Jutland,  where  he  succeeded  to  the  living  held  by  his  father  and  grand- 
father before  him.  Distinguished  among  other  Danish  hjTnn  writers  for  his 
great  depth  of  feehng  and  his  pondering  of  the  transforming  power  of  the 
Cross  over  the  soul. 
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theory  about  the  inhibition  of  certain  groups  of  ideas  and  feelings — com- 
plexes— especially  of  a  sexual  kind,  which  hinders  their  free  growth  and 
development,  and  which  is  thereby  supposed  to  be  the  cause  of  neurotic, 
especially  hysterical  complaints.  As  curative  theatment,  so-called 
psycho-analysis  is  applied:  an  examination,  especially  by  means  of 
questioning  the  j)atient,  of  his  memories  of  earlier  experiences  of  this 
kind,  the  interpretation  of  his  dreams  as  the  expression  of  such  inhibited 
complexes,  etc.  Freud  has  undoubtedly  deserved  merit  by  drawing 
attention  to  these  phenomena  and  the  treatment  mentioned;  but  Freud 
has  exaggerated  their  importance  and  unwarrantably  generalised  them 
far  beyond  the  very  limited  area  which  can  with  certainty  be  covered 
by  his  experiences. 


The  great  religions  contain  profound  experiences  about  the  life  of  man, 
a  comprehensive  knowledge  of  mankind  and  a  great  insight  into  the 
right  ways  of  human  conduct.  This  is  particularly  true  of  the  doctrines 
of  Christ.  It  applies  also  to  Buddhism,  however,  and  as  the  latter  is  less 
known  it  will  be  dealt  with  here  in  more  detail. 

Buddha  regarded  human  life  as  consisting  only  in  suffering.  Three 
things,  all  bearing  witness  to  perishing,  had  made  the  deepest  impression 
on  Buddha:  disease,  old  age  and  death.  According  to  tradition  Buddha 
was  in  his  youth  a  prince,  who  lived  happily  in  his  palace  with  wife 
and  child;  and  his  father  was  carefully  solicitous  that  no  discordant, 
disturbing  impression  from  the  world  outside  the  palace  walls  should 
penetrate  to  the  prince.  Nevertheless  it  happened  one  day  that  Buddha 
on  an  excursion  saw  a  bent,  trembling,  aged  man,  another  day  a  sick  per- 
son writhing  in  pain,  and  later  one  day  a  dead  body.  When  he  realised  that 
he  was  himself  also  subject  to  this  corruption,  disease,  old  age  and  death, 
he  left  his  palace  and  his  family  and  went  out  into  solitude.  His  father, 
tried  to  keep  him  back,  but  the  prince  said:  "If  you  will  grant  me  four 
things  I  will  stay  here  always  and  will  never  leave  you:  what  I  wish  is: 
never  to  grow  old,  but  to  live  in  everlasting  youth  and  beauty;  never  to  be 
struck  down  by  disease  and  to  live  forever  without  having  to  yield  to 
death."  The  king  was  not  able  to  fulfil  his  wishes;  then  the  prince  was 
fain  to  be  content  with  but  one  thing,  that  when  he  had  one  day  to  die, 
that  he  was  not  to  be  born  again  to  a  new  existence.  But  neither  could 
his  father  grant  him  this  wish,  and  so  he  allowed  his  son  to  set  forth, 
to  the  salvation  of  the  world. 
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As  will  be  seen,  il  is  the  deep  pain  that  nothing  in  the  lite  of  man 
is  everlasting  and  unchangeable,  that  all  happiness  passes  away,  which 
is  the  motive  for  Buddha  to  renounce  all  desire  and  thereby  to  abandon 
all  the  painful  existence  of  man.  The  sufferings  in  life,  however,  are  not 
exhausted  by  the  three  great  ones  mentioned,  disease,  old  age  and  death. 
To  part  from  what  is  dear  to  one  is  suffering,  to  be  united  to  that  which 
is  not  dear,  is  suffering,  not  to  obtain  what  one  desires  is  suffering. 

As  it  is  desire  that  binds  us  to  this  existence,  all  desire,  all  pleasure 
of  the  senses  must  be  given  up.  As  the  lamp  goes  out  for  want  of  nourish- 
ment when  the  old  oil  is  used  up  and  one  does  not  replenish  it  with  new 
oil,  so  does  desire  fade  away  in  him  who  keeps  a  firm  hold  of  the  know- 
ledge that  everything  that  binds  one  to  existence  is  perishable,  and  when 
desire  fades  away,  it  is  followed  by  the  dwindling  of  effort,  existence, 
birth,  old  age  and  death.  Desire  and  longing  are  powerless  in  the  face 
of  disease,  old  age  and  death  and  make  one  moan  despairingly  over  these 
misfortunes. 

According  to  Buddha  a  deep  law  of  responsibility  runs  through  the 
whole  existence,  in  so  far  as  all  our  thoughts,  feelings  and  actions 
entail  consequences  tending  to  entangle  us  in  existence  or  to  loosen  us 
from  it.  He  who  is  wise  will  therefore  carefully  weigh  all  his  thoughts, 
feelings  and  actions. 

In  the  sacred  books  of  Buddhism  there  are  a  number  of  commandments, 
and  several  ways  for  living  thoroughly  in  the  spirit  of  Buddha  are  re- 
commended, in  order  to  reach  the  goal,  that  of  suppressing  the  desire  of 
life.  That  these  commandments  and  ways  lead,  also  in  purely  human 
relations,  to  conduct  which  is  ethically  right  towards  one's  fellow  men 
is  in  itself  of  minor  importance,  in  comparison  with  the  great  aim: 
deliverance  from  existence  in  the  form  in  which  we  know  it.  There  are 
five  commandments:  not  to  take  anyone's  life;  not  to  take  that  which  is 
not  given;  not  to  lie;  not  to  live  unchastely;  not  to  drink  intoxicating 
drinks.  As  will  be  noticed  two  of  these  commandments  are  concerned  di- 
rectly with  lower  desires.  But  from  these,  and  from  desire  altogether  of 
material  pleasures  follow  those  acts  of  hatred  of  others  and  injury  of 
others,  against  which  the  other  commandments  are  directed.  Taken  al- 
together the  desire  of  the  senses  begets  passion,  hostility,  hatred  and  lay- 
ing hands  on  the  life  and  property  of  others.  One  must  therefore  re- 
nounce, give  up  enmity  and  cruelty,  lying,  slander,  tale-bearing,  murder, 
stealing  and  debauchery. 

If  we  can  deliver  ourselves  from  all  desire  we  shall  be  saved  from 
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sulTering.  The  way  to  the  end  of  suffering  is  the  holy  eightfold  way: 
right  outlook,  right  resolve,  right  speech,  right  action,  right  living,  right 
endeavour,  right  reflection  and  right  introspection. 

The  more  a  human  being  succeeds  in  delivering  himself  from  the 
desire  that  binds,  the  better  will  be  his  next  existence;  and  if  he  reaches 
perfection  in  that  respect  he  will  be  delivered  from  every  existence 
in  the  sense  in  which  we  usually  understand  the  word:  existence;  he  will 
pass  over  to  Nirvana.  In  itself  Nirvana  cannot  be  defined  at  all,  for  in 
whatever  way  we  would  try  to  define  it,  we  should  have  to  make  use 
of  ordinary  human  conceptions  about  life  and  existence  and  they  cannot 
be  applied  to  it  at  all.  It  is  not  strange,  therefore,  that  many  different 
ideas  about  Nirvana  are  to  be  found  among  Buddha's  adherents,  from 
that  of  a  land  of  bliss  to  a  purely  spiritual  state,  in  which  craving,  anger 
and  infatuation  do  not  exist,  a  state  of  the  highest  happiness,  peace  and 
rest,  and  finally  to  purely  negative  ideas.  It  will  be  seen  that  Buddha 
does  not  make  any  difference  between  the  various  senses.  They  all  seem 
to  bind  man  to  life.  In  all  his  gloomy  view  of  life  he  does  not  seem  to 
have  perceived  that  there  were  senses  which  were  free  of  desire  and 
which  therefore  did  not  involve  man  in  the  usual  existence  of  passion, 
misery,  hate,  slander,  stealing,  murder  and  the  like.  The  five  command- 
ments show,  however,  that  Buddhism  after  all  practically  has  the  lower 
senses  in  view,  when  it  advises  against  desire  and  all  its  consequent 
sufferings  and  misfortunes  for  man.  Nor  has  Buddhism  in  its  practice 
given  up  the  world  of  art.  To  this  there  is  sufficient  testimony  in  the  great 
number  of  magnificent  and  beautiful  temples  to  the  honour  of  Buddha, 
which  from  ancient  times  and  up  to  the  present  have  been  erected  in 
Buddhistic  countries.  Moreover,  there  is  the  problem  about  understanding 
and  its  joys.  According  to  Buddha  right  understanding  can  even  in  this 
life  lead  the  sage  into  a  state  of  Nirvana  when  understanding  leads  him 
to  renounce  desire. 


Next,  as  pointed  out  above,  there  is  an  abundant  material  of  experience 
to  be  found  scattered  here  and  there  in  many  different  places  for  ex- 
perimental ethics  in  the  historical  research  into  the  destiny  of  nations 
or  individuals,  in  biographies,  in  the  works  of  great  thinkers  and  poets, 
which  often  give  expression  to  deep  experiences  of  life. 

Since  the  days  of  Plato  and  Aristotle  many  thinkers  have  continued 
the  method  of  ethical  reasoning  of  these  philosophers.  Their  distinguish- 
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ing  between  higher  and  lower  pleasures  was  deepened  under  the  in- 
fluence of  Christianity,  but  during  the  Renaissance,  when  the  knowledge 
of  Greek  philosophy  wav  revived,  this  distinction  was  presented  on  an 
entirely  human  basis.  It  is  set  up  again  and  again  by  philosophers,  but 
now,  as  in  antiquity,  without  any  deeper  reasons  for  it  in  details.  They 
keep  to  certain  general  considerations.  As  I  have  tried  to  show  above, 
the  distinction  can  only  be  maintained  if  defmite,  real  grounds  can  be 
pointed  out,  also  in  regard  to  health,  livelihood,  neurophysiology  and 
psychology  in  support  of  it.  The  observations  of  the  ancient  thinkers, 
however,  are  of  value  because  they  are  the  instinctive  expression  of  right 
experiences. 

It  was  Giovanni  Pico  (of  the  fifteenth  century)  who  set  forth  the  state- 
ment mentioned  earlier,  against  mediaeval  mysticism:  the  destiny  of  man 
is  not  to  be  read  in  the  stars  but  in  his  character.  He  continues:  the  soul 
is  the  daimon  of  man.  Man  can  sink  to  the  level  of  the  beast,  but  he  can 
from  choice  and  of  his  own  free  will  raise  himself  to  the  divine.  True 
wisdom  consists  in  the  shaping  of  ideal  humanity.  In  later  philosophers 
too  we  encounter  the  distinction  between  the  lower  and  higher  joys. 
Spinoza,  whose  "Ethica"  contains,  beside  his  well-known  view  of  the 
world,  several  contributions  to  the  psychology  of  the  feelings  and 
passions,  emphasises  as  the  highest  joy  that  of  the  activity  of  our  spirit; 
he  says  that  only  this  joy  can  win  for  us  that  power  over  the  passions 
that  will  gain  peace,  both  for  the  individual  and  for  society.  Spinoza, 
like  Buddha,  understands  that  bodily  desire  and  suffering  are  closely 
joined  together.  Locke  points  out  that  we  often  have  the  choice  between 
a  feeling  of  pleasure  now  and  a  future  feeling  of  pleasure,  and  that  we 
often  err,  in  preferring  the  present  one  to  that  of  the  future,  as  the  former, 
because  it  is  present,  seems  far  greater  to  us  than  the  remote,  future 
one.  Leibniz  says:  "The  less  impluse  is  led  by  reason,  the  more  will 
it  seek  the  pleasure  of  the  moment  and  not  happiness,  that  is,  lasting 
joy."  Montaigne  says:  "If  the  pain  in  the  head  came  before  the  intoxi- 
cation, we  would  be  wary  of  drinking  too  much,  but  in  order  to  deceive 
us  voluptuousness  always  goes  before  and  hides  its  consequences." 

Historical  science  contains  an  abundant  material  for  the  elucidation  of 
the  question  about  the  influence  of  the  passions  and  the  material 
pleasures  on  the  destiny  both  of  individuals  and  nations;  and  sometimes 
the  observations  of  the  great  leading  figures  have  been  preserved,  con- 
cerning the  experiences  of  their  lives  on  this  subject.  All  this  immense 
material  of  history  ought  to  be  gone  through  some  time  for  the  benefit 
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of  an  experimental,  clinical  ethic.  Here  will  be  given  only  cases  as 
examples  illustrating  the  importance  of  this  entirely  uncultivated  ma- 
terial of  experience. 

The  remark  of  Montaigne,  quoted  above,  is  concerned  with  the  very 
widespread  addictedness  to  drinking  prevalent  in  his  time.  A  slightly 
later  contemporary  of  his,  Henry  IV,  has  touched  upon  another,  also 
widespread  material  propensity  among  the  higher  classes,  that  is,  glut- 
tony. In  the  many  experiences  of  his  life  Henry  IV  took  note  also  of  this 
phenomenon  and  its  effects  and  says,  inter  alia:  "Great  eaters  and  heavy 
sleepers  will  never  be  able  to  accomplish  great  things.  A  spirit  that  is 
buried  in  a  lump  of  flesh  by  sleep  and  a  soft  manner  of  living  will  never 
be  able  to  get  noble  or  generous  impulses."  A  queen  living  at  the  same 
time  furnishes  one  of  the  best  known  examples  of  a  human  destiny  which 
suffered  shipwreck  from  intoxication  of  another  kind  than  that  mentioned 
by  Montaigne  and  Henry  IV.  Otherwise,  however,  it  belongs  to  the  psy- 
chical phenomena,  the  interrelations  of  causes  of  which  it  is  difficult  to 
trace  in  history.  Martin  Hume,  in  his  book  on  Queen  Marj^  Stuart,  gives  a 
weighty  psychological  contribution  to  the  pathology  of  sexual  passion  and 
weak  character.  This  author  sums  up  the  picture  of  Mary  Stuart's  fate  in 
the  following  lines:  "Well  it  would  have  been  for  her  (Mary  Stuart)  and 
her  cause,  if  from  the  first  she  had  been  able  to  recognise  the  disadvant- 
ages under  which  she  laboured,  in  competing  with  Elizabeth  in  the  em- 
ployment of  her  own  disposal  in  marriage  as  an  instrument  of  her  policy. 
She  was  warm-hearted  and  trustful;  Elizabeth  was  cold  and  suspicious. 
Elizabeth  had  always  by  her  side  the  judicious,  clear-sighted  Cecil  to 
save  her  from  herself  in  her  hours  of  weakness.  Mary  was  surrounded 
by  the  most  self-seeking  set  of  traitors  and  scoundrels  the  world  ever 
saw,  and  both  the  men  she  thought  she  loved  were  utterly  unworthy  of 
her.  Mary  in  most  respects  possessed  a  much  finer  and  nobler  nature  than 
Elizabeth;  she  was  a  woman  of  higher  courage,  of  greater  conviction, 
more  generous,  magnanimous  and  confiding,  and  apart  from  her  incom- 
parable greater  beauty  and  fascination,  possessed  mental  endowments 
fully  equal  if  not  superior  to  those  of  the  English  queen.  But  whilst  the 
caution  and  love  of  mastery  of  the  latter  always  at  the  critical  moment 
saved  her  from  weakness,  Mary  Stuart  possessed  no  such  safeguards,  and 
was  periodically  swept  away,  helplessly  and  irremediably,  by  the  irre- 
sistible rush  of  her  sexual  passion.  This  passion  led  her  through  deplor- 
able errors  and  follies  ever  downward  from  freedom  to  lifelong  im- 
prisonment, from  happiness  to  misery,  from  a  throne  to  a  scaffold." 
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Besides  history,  the  works  of  the  great  poets  also  give  weighty  psych- 
ological contributions  towards  throwing  a  light  on  human  destinies 
under  the  influence  of  passions,  and  thereby  to  the  new  science,  the 
experimental  ethics  of  experience. 

As  we  know,  several  works  are  concerned  with  the  influence  of  the 
consumption  of  alcohol.  But  far  more  of  the  most  considerable  poetical 
works  deal  with  the  influence  of  the  sexual  urge  on  human  destinies. 
This  is  true  of  works  of  both  older  and  more  recent  times.  The  older 
ones,  however,  are  often  the  most  outspoken,  concealing  nothing  and 
therefore  sometimes  giving  a  deeper  insight  into  the  real  conditions  of 
destiny.  A  book  like  the  letters  of  Abelard  and  Heloise  (of  the  twelfth 
century)  will  always  stand  as  a  spontaneously  impressive  testimony 
about  two  young  inexperienced  souls  who  are  led  into  disaster,  to  the 
shipwreck  of  their  whole  lives  by  a  helpless  giving  way  to  the  moment, 
by  a  unbridled  lack  of  restraint,  but  where  the  shipwreck,  considered  as 
the  penalty  of  life,  is  not  in  a  reasonable  proportion  to  the  guilt.  The 
same  applies  to  the  story  of  two  human  destinies  of  a  much  later  period, 
namely,  Prevost  d'ExU's  Manon  Lescaut.  Both  reveal  pitfalls  in  human 
nature.  Balzac's  Illusions  Perdues  is  one  of  the  weightiest  contributions 
in  existence  to  the  pathology  of  the  passions.  Most  of  this  work  bears 
the  stamp  of  being  the  author's  own  experience.  It  is  in  a  great  measure 
a  kind  of  autobiography. 

Turgeniev's  "Torrents  of  Spring",  Sienkiewic's  "Without  Dogma". 
Bjernson's  "Mansana",  are,  besides  being  literary  works,  all  deeply 
searching  psychological  studies  of  the  phenomenon  that  a  sudden  access 
of  passion  may,  like  a  gust  of  wind,  at  one  stroke  make  a  human  life  cap- 
size and  go  to  the  bottom.  In  all  these  works  it  is  a  question  of  human 
beings  who  have  not  sufficient  control  over  themselves,  and  who,  having 
accidentally  been  thrown  into  a  particular  situation,  become  the  shuttle- 
cock of  circumstances  and  an  easy  prey  to  their  power.  A  chance  event 
sets  their  minds  vibrating,  and  the  vibration  increases  till  at  last  they  are 
no  longer  able  to  control  it;  it  grows  into  a  passion  that  takes  entire  pos- 
session of  their  souls  and  devastates  their  lives.  A  historical  example  of 
this  phenomenon  of  character  is  to  be  found  in  the  German  politician 
Lassalle.  Bjornson  has  drawn  attention  to  the  fact  that  the  same  pheno- 
mena of  character  are  to  be  found  in  Captain  Mansanas's  and  Lasalle's 
destinies.  Tolstoi's  book,  "The  Kreutzer  Sonata",  and  Annunzio's  "The 
Innocent",  also  give  penetrating  contributions  to  the  pathology  of  sexual 
passions.  In  these  human  destinies  too,  the  results  of  the  continual  yielding 
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to  the  impulses  and  pleasures  of  the  moment  is  that  human  lives  are 
ruined.  In  Annunzio's  book  the  failing  self-control  is  described  thus: 
"I  had  all  the  violent  impulses  of  an  unbridled  nature;  more  than  once  I 
was  attacked  by  a  sudden  impulse,  more  than  once  taken  by  surprise  by 
an  immediate,  suddenly  rising  cruel  instinct."  In  this  case  this  kind  of 
character  leads  to  its  ultimate  consequences,  the  murder  of  the  child,  "the 
innocent".  Finally  comes  the  most  intense  of  all  anguish:  "I  felt  that  this 
woman  kneeling  there  and  I  were  botTi  suffering  beyond  human  endur- 
ance, were  suffering  under  the  everlasting  human  misery,  under  the  in- 
escapable curse  of  sin,  under  all  the  shame  caused  by  our  animal  urges, 
and  I  felt  a  horror  of  all  that  which  is  unalterable,  bound  up  with  the 
existence  itself,  and  all  the  physical  misery  weighing  down  our  love." 

In  two  little  psychological  masterpieces,  "Magnhild"  and  "Absalom's 
Hair",  Bjornson  has  likewise  contributed  a  penetrating  elucidation  of  the 
psychology  of  a  weak  character.  In  "Magnhild"  he  says  somewhere, 
inter  alia.  "There  are  many  who  ruin  their  lives  for  w^ant  of  love,  or  be- 
cause of  giving  in  to  their  love.  Some  could  perhaps  not  do  otherwise — 
people  differ  so  much,  circumstances  are  often  so  extenuating, — but  those 
whom  I  have  seen  doing  it  could  most  certainly  have  controlled  them- 
selves and  in  that  way  have  gained  new  strength.  They  gave  up  every 
attempt,  however,  being  encouraged  in  this  partly  by  a  literature  and  an 
art  the  shortsightedness  of  which  w^as  due  to  its  being  infected  in  its 
will."  The  consequence  of  the  failing  power  over  oneself,  that  the  possi- 
bilities of  life  are  wasted  and  the  purpose  of  life  is  missed,  is  described 
by  Bjornson  in  "Absalom's  Hair"  in  strange,  forcible  expressions:  "What 
you  are  you  must  not  be;  what  you  can  do  you  may  not  do;  what  you 
ought  to  become,  to  that  you  can  not  attain.  Like  you,  so  was  your 
mother  before  you,  away  on  a  wrong  road.  And  your  father  too,  turning 

into  sheer  folly —  Why  is  it  so?  After  all,  we  have  more  in  view 

than  most  others.  Something  different  leads  every  one  of  us  astray.  But 
the  otliers  drive  along  the  beaten  track,  straight  in  at  the  gate  to  the  house 

of  their  happiness we  go  astray  from  the  main  road  and  into  the 

wood,  Absalom's  hair!  Why  the  devil  didn't  David  get  caught  in  his 
hair?  Most  likely  it  was  just  as  long  as  Absalom's.  Ah,  David  did  nearly 
get  caught  too.  Many  times,  right  up  to  his  old  age,  but  at  heart  David 
was  too  strong.  His  energy  was  always  too  mighty;  it  subdued  the  rebel- 
lious forces;  they  w^ere  not  allowed  to  draw  him  too  far  away  on  errands 
of  passion." 

Meanwhile  it  is  not  only  the  sexual  urge  that  can  evoke  a  passion 
which  may  ruin  a  life,  even  though  it  be  that  which  is  most  frequently 
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described  in  the  whole  of  the  above-named  series  of  works  by  various 
authors.  A  feeling  or  impulse  like  hate,  arising  most  often  out  of  the 
struggle  for  material  goods,  can  arouse  the  intense  feelings  of  pain  that 
we  call  a  passion,  and  that  can  lead  a  human  destiny  to  ruin,  such  as 
vividly  described  in  the  book  by  Jakob  Knudsen:  The  Passionate  Mind. 

Passions  often  lead  to  the  mental  phenomena  that  we  call  emotions. 
These  may  consist  of  an  intense  joy  or  feeling  of  happiness,  but  emotions 
are  often  strongly  emphasised  by  distaste,  such  as  grief,  pain,  anger,  hate 
and  the  like.  Emotions  are  evinced  in  changes  in  the  vasomotor  system 
with  a  feeling  of  happiness  or  joy,  appearing  notably  in  vasodilatation; 
with  grief,  disappointment,  anger  and  the  like  in  vasoconstriction,  infirm- 
ity of  innervation,  incoordination  of  the  organic  muscles  (with  anger  in 
conjunction  with  vasodilatation).  These  changes  in  the  vascular  nervous 
system  are  particularly  emphasised  and  clearly  elucidated  by  Carl 
Lange^)  in  his  treatise:  "On  Emotions",  1885.  Lange  assumed  that  the 
relation  of  causes  between  emotions  and  the  changes  in  the  vascular 
nervous  system  was  that  the  latter  produced  the  former.  Meanwhile 
Alfred  Lehmann-)  has  pointed  out  in  his  treatise:  "The  physical  expres- 
sion of  the  mental  states,"  1895,  that  the  vasomotor  changes  do  not  occur 
until  after  the  occurence  of  the  emotions,  and  that  they  can  endure  for 
some  time  after  the  latter  have  ceased. 

The  psychological  observations  of  the  above-mentioned  poets  are 
supplemented  by  these  neurophysiological  experiences.  A  profound 
poetical  work  is  often  a  monographic  study  in  the  psychology  of  the  pas- 
sions. In  conjunction  with  the  research  mentioned  of  the  activity  of  the 
vascular  nerves  this  shows  1)  that  what  we  call  the  passions  often  arises 

1)  Carl  Lange  (1834—1900).  Physician.  Graduated  in  1859.  Published  early  in 
his  career  various  minor  works  which  showed  his  unusual  scientific  gifts.  Was 
sent  abroad  in  1867 — 68,  when  he  studied  histology  under  Eberth  and  Frey  in 
Zurich  and  physiology  in  Florence  under  Moritz  SchifE  who  awoke  his  interest 
in  neuro-physiology  and  the  vasomotor  changes  which  later  formed  the 
subject  of  some  of  his  most  important  works.  Best  known  for  his  book  "On 
Emotions",  in  which  he  was  the  first  to  attempt  to  give  an  explanation  of  the 
emotions  and  their  physical  manifestations.  Was  chief  secretary  at  the  Inter- 
national Medical  Congress  in  1884.  Perhaps  the  most  gifted  in  any  age  among 
Danish  physicians. 

°)  Alfred  Lehmann  (1858 — 1921).  Psychologist.  Professor  of  experimental  psy- 
chology in  the  university  of  Copenhagen.  Not  until  contact  with  works  of 
Fechner  and  Wundt  he  got  interested  in  his  special  field  of  study:  experimental 
psychology.  Took  his  doctor's  degree  on  an  objective  investigation  on  'The 
iEsthetics  of  Colours".  Most  of  his  works  translated  into  German.  See  also 
Scandinavian  Scientific  Review,  I,  1922,  pp.  7 — 13. 
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from  material  urges,  either  directly  (from  alcohol,  morphia,  sex  or 
similar  intoxication),  or  indirectly  (from  hate,  which  in  most  cases  is  due 
to  economic,  sexual  or  other  material  causes),  2)  that  passions  are, 
sooner  or  later,  accompanied  by  strong  emotions,  and  3)  that  these,  when 
they  are  due  to  material  urges,  are  either  directly  strongly  marked  by 
pain  as  a  consequence  of  the  nature  of  the  vasomotor  changes  (as  in 
hate,  anger,  disappointment  and  the  like),  or,  even  if  they  are  moment- 
arily intensively  emphasised  by  pleasure,  as  a  rule  followed  by  strongly 
marked  reactions  of  pain. 

One  particular  effect  on  the  soul  of  excessive  material  pleasure,  and 
the  process  of  variation  and  refining  during  it,  is  that  it  gradually  as  it 
were  shrivels  up  the  life  of  the  soul,  and  wastes  away  its  capacity  for 
moods  of  quiet  meditation,  for  the  joy  to  be  found  in  the  world  of  art  and 
nature  and  in  the  companionship  of  congenial  souls.  Here  one  might 
perhaps  employ  an  image:  under  the  hot  winds  of  passion  the  life  of  the 
soul  gradually  shrivels  up  from  being  a  fruitful  garden  into  an  arid 
wilderness. 

In  Danish  literature  there  are  two  philosophers,  both  of  whom  have 
given  delicate  delineations  of  the  great  happiness  to  be  found  in  the  quiet 
moods  of  the  soul,  namely  Sibbern  and  Feilberg.  In  Gabrieli's  Letters 
Sibbern^)  says:  "All  that  lived  in  my  soul  and  refreshed  my  heart,  as  I 
wandered  yesterday  through  those  beautiful  places,  now  comes  back  to 
me.  How  can  we  preserve  our  youth  until  our  old  age?  How  can  we  fill 
ourselves  with  the  poetry  of  life,  so  that  it  may  well  up  from  a  never- 
failing  spring?  How  can  we  transform  the  refreshing  spirit  of  romance 
into  that  element  in  which  we  always  breathe,  or  that  may  at  least  al- 
ways be  as  near  for  our  refreshment  and  pleasure  as  are  the  waves  of  the 
sea  on  our  coasts  on  hot  days  in  summer  for  those  who  bathe  and  swim 
in  them,  or  as  the  freshness  of  the  morning  in  sparkling  dew  and  the 
gentle  breezes  of  evening  are  for  us  in  that  lovely  season,  though  it  may 
have  its  days  of  heat.  How  often  have  not  these  questions  come  back  to 
my  soul?  How  often  have  I  not,  when  thinking  of  everlasting  youths 

Sibbern,  Frederick  Christian  (1785 — 1872).  Son  of  a  physician.  Entered  the 
university  in  1802,  at  first  studying  law,  but  at  the  same  time  interested  in 
natural  science.  "Went  abroad  later  and  came  under  the  influence  of  Schleier- 
macher.  His  view  was  that  experience  and  observation  were  a  necessary  intro- 
duction to  true  speculative  philosophy.  The  concrete  and  individual  appear  as 
the  starting-point  for  a  sporadic  series  of  developments  striving  towards 
harmony,  in  which  the  spirit  perceives  the  unity  in  everything  and  its  own  rise 
from  a  supersensual,  eternal  and  infinite  centre. 
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lured  it  forth  to  visit  me  again  and  dwell  in  me.  Yesterday  I  gave  up 
myself  again  to  these  thoughts  under  the  brightest  sky,  as  I  wandered 
along  through  the  fresh  verdure  of  spring. 

What  is  really  the  main  thing?  I  asked  myself,  and  I  only  needed  once 
again — for  how  often  had  I  not  done  so  on  such  wanderings? — stop  and 
look  about  me.  There  was  plenty  all  around  me,  reflecting  in  the  greatest 
beauty  the  light  of  the  sun  in  an  infinite  play  of  colour,  and  showing  me 
most  vividly  the  unfolding  of  Nature  in  all  her  wealth  of  life  and  loveli- 
ness. But  here,  I  told  myself,  the  main  thing  is  to  keep  and  enjoy  thai 
which  one  can  have  everywhere.  For  that  is  my  old  saying:  the  less 
desire,  the  more  true  pleasure  and  refreshment.  There  is  enough  wonder- 
ful music  of  life  everywhere;  one  has  only  to  be  inwardly  still  and  listen." 

Feilberg  mentions,  as  the  starting-point  of  his  meditations,  a  quite 
ordinary  situation.  "One  day  in  winter  a  man  goes  out  in  the  dusk,  and 
from  a  narrow  crowded  street  in  a  town  he  comes  to  a  large,  quiet  square. 
The  noise  can  be  heard  in  the  distance.  It  is  as  though  in  the  quiet  one's 
soul  can  be  expanded  and  one  can  collect  one's  thoughts  and  become 
aware  of  the  weather  and  the  sky.  The  man  felt  that  he  could  breathe 
more  freely,  involuntarily  he  walked  more  slowly.  The  failing  daylight 
from  the  west  fell  slanting  along  the  square.  A  big  star  shone  above  the 
theatre,  unusually  clean  puddles,  among  the  paving  stones  that  were 
beginning  to  dry,  reminded  him  of  frost.  At  times  a  strange  calm  and 
bluish  gleam  was  reflected  along  the  wet  tram  lines  in  a  certain  direction, 
and  was  not  in  the  least  like  the  red,  flickering  light  of  the  street  lamps. 
He  looked  up  at  the  sky.  A  crescent  moon  was  gradually  gaining  domi- 
nion over  the  artificial  illumination, 

A  gleam  of  the  fullness  of  youth  flashed  through  him  with  a  feeling  of 
such  extraordinary  strength  that  it  aroused  his  attention.  "It  is  strange," 
he  thought,  "it  was  like  that  this  morning  too,  when  I  stood  beside  the 
rockery  in  the  Botanical  Gardens  and  watched  the  play  of  the  sunbeams 
in  the  drops  of  water  on  the  bramble  bush.  What  a  strange  richness 
there  is  about  everything  to-day!  It  is  as  though  one  noticed  more  than 


Ludvig  Feilberg  (1849 — 1912)  was  originally  civil  ingineer  and  became  later 
lecturer  at  the  agricultural  high  school  of  Copenhagen.  He  was  a  fine  observer 
of  individual  mental  life  and  wrote  down  his  observations  in  a  diary,  contin- 
uing this  practice  throughout  his  life.  This  material  was  used  in  his  book:  "On 
the  Greatest  Profit  of  Spiritual  Gifts".  Contributed  to  practical  psychology  in 
essays  on  "Beauty  in  the  hideous  and  ordinary"  and:  "On  direct  and  circular 
motion  in  the  life  of  the  spirit"  (1896).  His  collected  writings  were  published 
after  his  death  and  a  society  was  formed  for  the  propagation  of  his  ideas. 
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at  other  times,  when  one  can  live  for  months  without  feeling  anything. 
How  can  it  be?"  He  tried  to  remember.  Where  had  he  been?  What  had 
he  been  doing?  Well,  the  day  before  he  had  been  on  a  long  walking  tour 
along  the  coast  to  Elsinore.  Very  possibly  that  was  the  reason,  for  now 
he  remembered  that  towards  the  end  of  that  walk  he  had  been  aware 
of  the  same  strong  flashes  of  feeling  at  the  little  bay  of  Humlebaek  where 
the  fishermen  were  setting  their  nets  after  sunset.  Their  talk  with  each 
other  and  the  various  sounds  of  the  oars  could  be  heard  very  distinctly 
across  the  calm  surface  of  the  water,  in  which  red  clouds  of  evening 
were  reflected.  That  impression  w'as  so  strange.  It  was  the  same  when  he 
walked  through  the  village  of  Snekkersten  where  the  fishermen  were 
standing  in  little  groups  outside  their  houses,  chatting  and  smoking  their 
evening  pipes.  It  seemed  to  him  that  there  was  a  peculiar  homeliness 
about  the  scene  and  it  reminded  him  strangely  of  his  childhood.  But  how 
could  such  a  walk  have  that  effect?  If  that  were  always  so,  then  people 
who  walked  or  travelled  a  great  deal  must  be  very  happy.  He  did  not 
quite  know  what  to  think.  Meanwhile  the  comparatively  frequent  flashes 
of  a  feeling  of  fullness  and  of  clear  thinking  lasted  nearly  a  whole  month, 
a  December  of  rare  and  rich  experience,  and  containing  many  of  his 
best  memories.  How  desirable  it  would  be  to  know  the  conditions  and 
reasons  for  such  a  period  af  awakening!"^) 

In  the  next  following  passage  Feilberg  gives  many  delicate  and  pene- 
trating considerations  on  the  conditions  for  the  rise  of  these  hours  of 
rich  experience,  especially  the  concentrated  contemplation  of  the  mind, 
which  is  not  disturbed  by  impressions  coming  from  outside  and  breaking 
in  upon  the  mood;  in  this  concentration  the  quiet  moments  acquire  a  pos- 
sible value,  a  straight  course,  in  which  new  values  are  born,  while  other- 
wise in  life  we  often  move  in  a  mechanical  circular  course  which  does 
not  yield  such  fruitful  moments.  In  the  spirit  of  Sibbern,  however,  we 
can  add  to  Feilberg's  contemplations  that  the  main  condition  for  the  rich 
mood  and  peace  of  these  fruitful  hours  is  that  we  have  weeded  the  garden 
of  the  soul  and  cleansed  it  from  all  that  can  disturb  and  interrupt  the 
concentration,  sinking  into  it  with  all  one's  soul.  As  Soren  Kierkegaard 
says:  the  purity  of  the  soul  is  to  will  one  thing. 

The  mental  process  which  Feilberg  calls  a  straight  course  is  parti- 
cularly fertile,  creative,  while  that  which  he  calls  a  circular  course  is  a 
.  mechanical,  routine-like  movement  round  the  same  trains  of  thought. 

0  Lud^^g  Feilberg:  Samlede  Skrifter  (Collected  Writings)  (1918)  7—8. 
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(Feilberg  I.e.,  V,  212  seq.)  It  is  the  daily  treadmill  in  the  task  of  gaining 
a  livelihood  and  in  administration.  Hostrup^)  touches  upon  the  same 
phenomenon  when  he  speaks  in  one  of  his  plays  about  the  flock  that 
goes  round  in  the  treadmill  af  life,  "with  saw  and  plane,  with  goods  and 
stuff,  with  fettered  foot  and  clipped  wing".  Meanwhile  it  seems  to  me  that 
Feilberg,  as  well  as  Hostrup,  overlooks  the  fact  that  the  circular  course, 
the  treadmill,  can  also  be  fertile  for  the  soul,  as  every  task,  the  daily  one 
included,  performed  in  the  same  surroundings,  if  only  one  is  absorbed 
in  and  concentrated  on  it,  can  produce  moods  of  quiet  joy  and  satis- 
faction. The  satisfaction  of  the  workman,  the  man  at  work  in  an  office, 
the  artisan,  at  the  close  of  the  day  over  competent,  well-performed  work 
is  in  itself  a  value;  and  besides,  during  routine  work,  possibilities  may 
appear  of  new  things,  e.  g.,  of  an  altered,  more  simplified  method.  More- 
over, there  are  many  persons  and  classes  of  people  who  find  a  particular 
happiness  in  the  very  routine-like  character  of  their  work,  and  who  can 
become  quite  unbalanced,  indeed  plunged  into  distress,  when  changes  of 
a  revolutionary  kind  occur,  cf.  H.  C.  Branner's  delicate  psychological 
description  in  the  book:  "Soon  we  shall  be  gone",  (1939)  p.  5-22.  These 
workers  are  of  great  value  in  the  community  and  they  live  happily  in 
their  daily  task,  running  along  certain  definite  lines.  Individually  this  is 
ethically  the  main  point;  and  in  regard  to  the  community  these  types 
supplement  the  creative  ones  and  they  are  quite  indispensable.  Life 
becomes  valuable  to  both  types  when  duty  is  the  luminous  star  above 
their  path. 

The  experience  that  one  must  seize  the  moment,  make  use  of  its  possi- 
bilities for  inner  development  or  outer  progress,  has  often  been  expressed 
by  people  with  a  deep  insight  into  life.  A  few  examples  of  this  will  be 
given  here.  Napoleon  thinks  in  particular  of  seizing  the  moment  in  con- 
junction with  external  progress,  in  saying:  "It  is  a  question  of  taking 
advantage  of  all  opportunities,  for  Fortune  is  a  woman.  If  you  do  not 
seize  her  today  you  must  not  expect  to  find  her  again  to-morrow."  (Cor- 
respondance  de  Napoleon  I,  Vol.  31.)  John  Milton,  on  the  other  hand, 
thinks  entirely  of  taking  advantage  of  the  moment  for  inner  spiritual 

Hostrup.  Christian  (1818 — 1892).  Author  and  Lutheran  minister.  Best  known 
for  his  plays  with  interspersed  songs,  dealing  mostly  with  student  life  in  Copen- 
hagen, of  which  the  above-mentioned,  "Genboerne"  (The  Opposite  Neighbours") 
is  still  a  favourite  with  Danes. 

Branner.  Hans  Christian.  Author  b.  1903  in  Ordrup  near  Copenhagen.  "Writer 
of  several  novels.  The  above-mentioned  book  is  a  collection  of  short  stories. 
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development  when  he  says:  "To  act  rightly  without  thinking  of  fame  is 
raised  high  above  all  fame.  But  for  right  action  not  a  single  day  must  be 
allowed  to  pass  without  work." 

Besides  this  positive  form  concentration  on  the  single  moment  has 
also  the  more  negative  one,  that  of  preventing  ill-advised  words  or  actions 
which  may  have  serious  consequences.  How  serious  the  consequences 
of  a  thoughtless  word  may  be  for  a  man  can  be  seen  both  in  the  memoirs 
and  in  the  comprehensive  experiences  to  be  found  in  general  literature, 
from  the  earliest  times  until  the  present  day.  Le  due  Saint-Simon 
relates  in  his  memoirs  that  a  Huguenot  nobleman,  Count  Roye,  who  had 
immigrated  to  Denmark,  reached  the  highest  post  of  honour  at  the  court 
of  Christian  V,  became  field  marshal,  but  that  his  whole  position  in 
this  country  was  ruined  by  a  single,  careless  remark  of  his  wife  at  the 
king's  table,  about  the  queen,  Charlotte  Amalie,  being  very  like  a  French 
lady,  Madame  P.  The  Queen  heard  the  remark — although  it  was 
addressed  in  French  in  a  low  voice  to  the  daughter  of  the  speaker, — and 
through  the  Danish  ambassador  in  Paris  she  had  enquiries  made  about 
the  looks  of  this  Madame  P.  and  thus  learned  that  she  looked  like  a 
scarecrow,  and  was  altogether  a  ridiculous  person.  From  that  moment 
Count  Roye's  whole  position  was  ruined  in  Denmark  and  at  last  he  had 
to  leave  the  country.  Saint-Simon  also  relates  that  the  great  poet  Racine, 
who  was  in  great  favour  with  Louis  XIV  and  Madame  de  Maintenon, 
absent-mindedly  let  fall  in  their  presence  a  highly  disparaging  remark 
about  an  author,  forgetting  for  the  moment  that  this  author  was  the 
ci-devant  husband  of  Madame  de  Maintenon,  which  created  a  general 
feeling  of  embarassment.  Racine  was  never  again  invited  by  the  King 
and  Madame  de  Maintenon,  and — according  to  Saint-Simon — he  is  said 
to  have  brooded  so  much  over  his  stupidity  that  he  died  two  years  after. 
At  the  same  time  this  incident  gives  a  picture  of  the  time,  and  in  a  certain 
way  throws  some  light  upon  the  French  absolute  monarchy.  Paul 
Hervieu's  play:  "Les  Paroles  restent",  throw  a  light  particularly  on  the 
other  side  of  this  matter,  that  is,  on  the  harm  one  can  do  to  others,  in 
showing  how  even  the  best  man,  by  a  thoughtless  chance  word,  to  which 
he  does  not  attach  any  weight,  but  which  can  be  caught  up  and  scattered 
abroad,  can  destroy  the  peace  and  happiness  of  other  people. 


Owing  to  the  lack  of  guidance  given  by  experimental  ethics  hitherto 
it  is  no  wonder  that  people  are  often  led  astray  and  fail  in  their  destiny. 
No  guidance  can  be  better  than  that  of  illustrating  the  ethical  laws 
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by  concrete  examples,  for  clinical  treatment.  The  experiences  in  the  lives 
of  distinguished  people  are  of  particular  value  here. 

Michel  Angela  says:  "Nothing  makes  the  soul  so  pure  and  noble  as 
striving  to  achieve  a  perfect  work."  This  expresses  the  experience  of 
life,  that  a  period  which  is  filled  up  by  an  intense  task  with  a  definite 
object,  the  completion  of  a  work,  exercises  and  sharpens  the  faculties 
for  fresh  works,  and  at  the  same  time,  when  the  work  is  completed,  the 
period  which  preceded  it  is  felt  to  be  a  rich  experience  in  spite  of  the 
pain  and  trouble  on  the  way.  The  opposite  of  this,  the  decay  and  rusting 
away  of  the  faculties  in  sluggishness  and  inactivity  has  been  illustrated 
in  a  masterly  way  once  for  all  by  Henrik  Ibsen  in  the  character  of  Ekdal 
in  "The  Wild  Duck". 

The  feeling  that  one  has  not  lived,  because  the  time  has  been  taken 
up  with  material  things,  is  rendered  as  a  bitter  experience  of  life  in  an 
intense  and  symbolic  way  by  Hauch  in  his  play:  "Sostrene  paa  Kinne- 
kullen"  ("The  sisters  in  the  Kinne-mountain"),  in  which  Ulrikka  spends 
all  her  life  in  spinning  gold  in  the  mountain,  and  therefore  forgets  the 
passage  of  time,  and  only  when  she  comes  out  does  she  discover — on 
seeing  her  white  hair  and  her  entire  aged  appearance — that  life  is  gone, 
has  run  away  from  her,  that  in  her  passion  for  gold  she  has  forgotten  to 
live.  This  tendency,  greed  or  eagerness,  caused  a  psychical  displacement, 
as  the  tendency  is  gradually  moved  from  the  wish  for  material  pleasures 
to  a  means,  the  means  of  interchange,  money,  by  which  the  pleasures 
can  be  obtained. 

Those  to  whom  no  part  of  the  world  of  the  soul  and  spirit  is  strange, 
and  who  have  been  able  to  comprehend  them  all,  get  the  fullest  feeling 
of  living.  If  a  human  being  has  lived  in  only  a  part  of  this  world, 
a  feeling  of  not  having  wholly  lived  after  all  may  indeed  come  towards 
the  end  of  the  period  or  the  life.  This  is  the  experience  of  life  which 
Henrik  Ibsen  has  expressed  in  the  play:  "When  we  dead  awaken."  The 
intensive  life  of  work  has  not  been  able  to  compensate  for  the  great 
exaltation  in  the  purely  human  relations  of  life.  Both  are  necessary 
for  a  complete  human  life. 


Hauch.  Johannes  Carslen  (1790 — 1872).  Author  and  zoologist.  Born  in  Norway, 
which  was  then  under  Denmark.  On  his  father,  a  county  magistrate,  being 
transferred  to  Denmark,  Hauch  came  to  Copenhagen,  and  at  the  age  of  seven- 
teen took  part  as  a  volunteer  in  the  defence  of  Copenhagen  in  1807.  First  poems 
published  in  1810.  The  play  mentioned  above  is  one  of  his  later  works. 
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In  the  old  Indian,  religio-philosophical  systems,  especially  in  the 
Yoga  doctrine,  there  are  several  valuable  rules  of  life,  especially  with 
regard  to  training  in  self-control  and  introspection.  Here  it  is  pointed 
out  that  man  in  various  ways  can  train  himself  in  the  ability  to  con- 
centrate, to  get  absorbed  in  work,  or  in  other  spiritual  values. 

Mental  derangements  and  nervous  trouble  are  often  due  to  a  cleavage 
between  contrary  tendencies,  to  a  scattering  over  too  many  fields,  that  is, 
to  a  lack  of  concentration,  to  absorption  in  a  definite  task.  That  which 
is  called  "overwork",  which  is  generally  supposed  to  be  caused  by  too 
much  work,  is  often  due  to  too  little  work,  i.  e.,  to  lack  of  really 
serious  absorption  in  some  definite  task,  to  flying  hither  and  thither  from 
one  thing  to  another  without  a  definite  plan,  to  a  badly  arranged  working 
day.  A  French  physician,  a  specialist  in  menial  diseases,  once  said  very 
pertinently  that  a  great  number  of  the  nervous  complaints  of  the  present 
day  are  not  due  to  "trop  menage"  but  to  "mal  menage",  that  is,  not  to 
having  had  too  much  to  do,  but  to  having  had  no  plan  or  method.  From 
my  own  experience  I  can  testify  that  I  have  met  many  people  who  have 
got  weak  nerves  from  having  too  little  to  do  and  only  very  few  whose 
nerves  have  been  weakened  by  having  too  much  work. 

Altogether  it  is  important  every  moment  to  keep  out  disturbing 
influences  and  impressions,  to  aim  at  gathering  all  the  forces  of  the  mind 
about  the  one  thing  needful,  the  work  that  has  to  be  done  exactly  now, 
and  which  must  be  finished  first  before  new  tasks  are  taken  up;  or 
about  an  experience  of  values,  beauty,  goodness. 

Besides  giving  advice  and  rules  about  the  best  ways  leading  to  con- 
centration or  absorption,  the  Yoga  doctrine  also  gives  advice  in  the  art 
of  self-control.  One  may  be  trained  in  this  by  now  and  then  deliberately 
doing  the  opposite  of  what  one  would  like  and  be  inclined  to  do.  In  that 
way  one  can  gradually  train  up  a  choice  of  motive,  and  one  can  come 
to  the  aid  of  a  good  motive  which  is  in  danger  of  being  crushed.  This, 
of  course,  does  not  mean  that  every  time  one  would  like  to  indulge  in 
some  pleasure  or  other,  e.  g.,  to  visit  a  theatre  or  to  eat  some  appetizing 
food,  one  must  do  the  opposite  and  deny  oneself  the  pleasure.  But  by 
denying  oneself  a  pleasure  now  and  then  man  shows  that  he  is  master 
over  his  formation  of  motives  and  training  in  self-control.  Meanwhile 
the  point  I  wish  to  make  might  be  stated  as  follows:  in  the  race  between 
the  motives  one  must  check  the  motive  to  which  one  would  deny  the 
power,  at  the  finish,  that  is,  before  it  grows  too  strong.  By  concentrating 
one's  attention  more  and  more  on  that  which  is  to  he  preferred,  the  will 
endues  a  motivating  thought  with   energy   and  makes   it  strong.   As 
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pointed  out  above,  one  cannot  obtain  anything  durable  by  the  merely 
negative  of  suppressing  a  motive  of  pleasure;  one  must  put  a  new  motive 
of  pleasure  in  its  place  and  gradually  strengthen  it,  so  that  it  overcomes 
the  bad  motive. 


ETHICAL  VALUES  OF  FAMILY  TRADITIONS 
OF  CHARACTER 

That  a  strong  development  of  character  under  the  right  ethical 
principles  as  a  guiding  star  can  elevate  a  family,  keep  it  together  and 
contribute  to  forming  great  leaders  from  its  distinguished  members,  is 
markedly  testified  in  the  Bernstorff  family.  The  first  eminent  man  of  this 
family,  Andreas  Goltlieb  Bernstorff,  a  Hanoverian  landowner,  and 
minister  in  England,  drew  up  the  so-called  Bernstorff  family  statute, 
in  which  he  laid  down  the  sum  of  the  ethical  experiences  of  his  life, 
as  a  spiritual  testament  and  guiding  line  for  the  family.  The  two  most 
famous  of  his  descendants,  the  Danish  statesmen,  Johan  Hartvig  Ernst 
Bernstorff  (1712—1772)  and  Andreas  Peter  Bernstorff  (1735—1797)  bore 
the  mark  of  this  high  ethical  standard  in  their  whole  manner  of  life. 
In  this  family  statute  Andreas  Gottlieb  Bernstorff  enjoined  upon  his 
descendants,  with  regard  to  the  management  of  the  family  estates,  not 
to  consider  their  own  immediate  advantage,  but  to  think  of  the  future 
and  of  what  would  be  best  for  the  whole  family;  there  were  strict 
regulations  against  misuse  of  land  in  fields  and  forests,  precise  rules 
about  mortgaging  of  the  estates  and  about  the  quick  and  punctual 
payment  of  every  debt:  the  surplus  was  to  be  applied  to  rounding  of! 
the  estates  by  new  purchases,  to  the  improvement  of  the  cultivation  or  to 
new  buildings.  A  certain  sum  was  to  be  put  by  as  capital  for  a  reserve 
fund  and  as  a  help  in  bad  years  or  other  misfortunes. 

The  flourishing  of  the  family  was  to  be  promoted  by  sensible  means; 
not  all  men  ought  to  marry,  only  those  who  had  the  means  to  do  so,  and 
those  whose  physical  and  spiritual  qualities  ought  to  be  propagated, 
not  weakly  and  immoral  individuals.  Conversely,  none  w'ho  fulfilled  the 
conditions  ought  to  refrain  from  mariage,  especially  when  there  were 
but  few  members  of  the  family.  The  greatest  prudence  was  enjoined 
in  the  choice  of  a  consort;  wealth  and  a  large  dowry  must  not  be  the 
first  consideration  when  the  head  of  the  family  sought  a  wife,  for  what 
use  was  it  if  the  wife  brought  a  large  dowry  into  the  family,  if  her 
character  and  habits  perhaps  were  so  bad  that  she  ruined  her  husband 
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by  bad  housekeeping  or  perhaps  even  "irreparably  prejudiced"  Ihe  family 
by  becoming  a  bad  mother.  Nor,  in  the  choice  of  a  wife  must  they  follow 
"the  common  caprices  of  youth,  transports  or  ill-timed,  even  lecherous 
amours"  or  look  only  for  beauty  and  a  fair  face,  but  they  should  choose 
their  wives  of  such  good  birth  and  family,  and  with  such  good  qualities 
of  body  and  soul  that  it  would  do  honour  both  to  them  and  their 
descendants.  It  was  absolutely  necessary  that  the  wife  should  belong  to 
a  good  and  honourable  family,  "for  hardly  any  good  can  be  hoped  for 
from  people  of  a  bad  stock". 

With  regard  to  the  up-bringing  of  the  younger  generation  the  statute 
gave  more  detailed  rules.  The  young  Bernstorffs  were  to  be  brought  up 
to  reach  a  true  fear  of  God,  to  virtue  and  right  living,  and  each  in  his 
own  way  to  serve  "the  public  and  the  world".  The  boys  were  to  be 
healthy  and  strong,  yet  all  physical  exercises  were  to  be  regarded  as 
secondary:  dancing  would  not  help  them  to  make  their  way  in  the 
world,  and  to  learn  more  fencing  than  needed  for  self-defence  was  not 
seemly  for  a  BernstorlT.  The  boys  were  to  be  educated  in  the  country 
until  their  twelfth  year.  Later,  however,  they  were  to  be  sent  to  other 
places  where  they  could  learn  more,  but  not  to  places  "where  dissipation 
was  rife",  such  as  at  great  courts,  but  to  schools  and  colleges  in  smaller 
towns.  Whether  they  were  so  inclined  or  not,  and  apart  from  their 
abilities,  the  boys  were  to  have  a  thorough  training  in  arithmetic  and 
geometry,  and  especially  in  history;  they  were  to  learn  the  most 
important  foreign  living  languages  until  their  seventeenth  or  eighteenth 
year,  so  that,  even  if  they  did  not  want  to  continue  their  studies  "Ihey 
would  not  grow  up  in  such  ignorance  that  they  would  be  unable  to 
obtain  honourable  government  positions,  or  to  serve  their  country  and 
their  family".  Later  they  were  to  travel,  but  they  must  not  be  too  young 
nor  travel  too  long,  only  for  a  year  and  a  half,  so  that,  as  so  often 
happens,  they  should  not  spend  time  and  money  to  no  purpose.  But 
above  all  the  young  were  to  be  trained  from  their  earliest  years  to  shun 
"all  worldly  dissipations,  which  are  having  such  fatal  consequences  for 
youth,  such  as  drink,  gambling  and  the  like." 

„A11  that  is  present  is  momentary  (omne  prasens  est  momentaneum) 
and  soon  passes  away,  the  future  things  last  long  and  one  must  therefore 
not,  for  the  sake  of  a  small  pleasure  that  is  soon  over,  spoil  that  which 
will  and  has  to  last  so  long."  This  is  the  serious  keynote  running  through 
Andreas  Gottlieb  Bemstorff's  family  statute.  He  solemnly  adjures  his 
descendants  to  bear  in  mind  that  they  are  noblemen  and  come  of  an 


141 

honourable  stock  "who  have  lived  well  and  with  honour  in  the  world": 
they  must  therefore  so  live  that  they  do  not  bring  dishonour  on  the 
name  and  memory  of  their  forefathers.  Each  one  must  live  honourably, 
and  so  must  also  the  family  as  a  whole;  they  must  keep  firmly  together, 
avoiding  strife  and  disunion  and  living  in  friendship,  as  Andreas  Gottlieb 
Bernstorff  has  lived  himself  with  his  brothers  and  cousins  and  all  his 
kinsfolk.  They  are  to  remember  that  they  must  live  in  the  world  but 
must  leave  it  as  it  is  and  let  others  live,  that  one  cannot  change  or 
convert  the  world,  but  must  accept  things  as  they  are;  one  must  conform  to 
the  world,  for  the  world  will  not  conform  to  us;  we  do  not  live  among 
angels  but  among  human  beings;  they  will  meet  with  much  that  is  bad,  and 
they  must  bear  with  others  in  many  things;  yet  neither  should  they 
seek  a  quarrel  with  anyone  nor,  on  the  other  hand,  however  good  it  may 
be  to  accommodate  oneself  to  others,  give  way  in  a  matter  that  leads  to 
something  bad,  or  that  is  against  their  own  dignity  or  against  the 
commandments  of  God.  They  must  always  bear  in  mind  that  their  own 
dignity  and  the  welfare  of  the  whole  family  is  very  closely  bound  up 
with  the  good  of  that  country  and  community  in  which  they  live,  and 
they  must  therefore  do  everything  in  their  power  to  promote  the  good 
of  this  country. 

Every  man  in  the  family  must  have  a  thorough  knowledge  of  the 
family  statute,  and  when  he  comes  of  age  he  must  promise  solemnly 
to  abide  by  its  decisions.  From  pure  love  and  care  for  his  kindred 
Andreas  Gottlieb  Bernstorff  gathered  together  and  entailed  such  large 
estates;  he  therefore  hoped  that  his  kinsfolk  would  prove  themselves 
worthy  of  his  trust  in  them  and  honour  his  work. 

In  this  document,  which  for  two  hundred  years  has  been  the  foundation 
of  the  existence  of  the  Bernstorff  family,  Andreas  Gottlieb  Bernstorff 
laid  down  the  fruit  of  his  work,  the  sum  of  his  experiences.  It  is  an 
earnest  appeal  to  live  an  honourable,  industrious  life  in  self-esteem  and 
respect  for  the  community  in  which  they  have  to  live.  The  regulations 
of  the  entailed  estate  entered  into  so  much  detail  in  the  whole  existence 
of  the  family,  that  during  the  first  three  generations  recourse  had  to 
be  had  again  and  again  to  the  heavy  parchment  book  in  order  to 
penetrate  to  the  core  of  the  founder's  thoughts.  The  soil  from  which 
they  drew  their  sustenance  reminded  them  continually  of  their  ancestor's 
labours  and  benefactions.  Is  it  a  wonder,  then,  that  to  those  first 
generations  his  commands  and  injunctions  seemed  to  be  written  with 
luminous   writting?  From  them   issued  the   tradition   in   which   those 
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Bernstorff  were  born  and  brought  up  who  w^ere  destined  to  perform 
their  life's  work  in  Denmark,  and  of  whom  two  were  among  the  greatest 
and  most  distinguished  statesmen  in  this  country. 


Thus  all  the  experiences  from  the  most  different  spheres  of  life,  from 
medical  science,  from  the  insight  into  human  life  of  the  great  religions, 
from  the  witness  of  history,  from  human  destinies  in  the  works  of  the 
great  poets,  all  confirm,  each  in  their  own  way,  the  laws  of  life  which 
I  have  tried  to  indicate  above,  that  is,  the  law  of  character,  the  psychical 
laws  of  pleasure  and  pain  and  the  laws  of  concentration. 

All  social  ethics,  all  social  rules  of  morals  and  of  justice  must  in  the 
last  resort  be  based  on  consideration  for  the  welfare  of  the  indivi- 
dual. That  was  the  truth  in  the  revolutionary  movements  which  in  the 
17tli,  18th  and  19th  century  battered  against  the  old  absolutist  system, 
which  denied  the  right  of  the  individual,  overruled  his  freedom  and 
sacrificed  millions  of  human  destinies  to  the  State.  In  their  storm 
against  the  old  system  these  revolutionary  movements  carried  the  rights 
of  man  as  their  banner.  But  at  their  innermost  core  these  rights  of  man 
meant:  the  right  and  freedom  of  the  individual  shall  be  the  foundation 
of  the  State;  the  only  basis  at  all  for  the  State  is  to  be  found  in  the  wel- 
fare of  the  individual.  The  individual  is  the  fundamental  point  of  de- 
parture of  all  society,  of  all  justice.  If  certain  modern  dictatorial  states, 
such  as  the  Fascist  and  Nazi,  have  suffered  shipwreck,  it  is  due,  so  far 
as  I  can  see,  entirely  to  their  denial  of  the  rights  of  the  individual  as 
the  point  of  departure  and  foundation  of  all  society,  and  of  their  ruth- 
less sacrifice  of  the  individual  to  the  State. 

In  the  following  pages,  therefore,  there  will  be  an  endeavour  to  base  all 
social  ethics,  all  social  morality  and  justice,  entirely  on  the  interests  of 
the  individual.  The  social  rules  of  morals  and  justice  are  the  assessment 
of  the  common  interests  of  all  individuals. 

Before  passing  on  to  this  investigation  it  is  necessary  to  touch  upon 
a  psychological  problem  of  ethics  which  has  confused  philosophers  in 
this  sphere  and  which  is  apparently  a  paradox.  It  may  be  expressed 
thus:  the  sole  aim  of  the  individual  is  undoubtedly  its  own  welfare,  it 
is  hardly  possible  to  imagine  any  other  motive  behind  all  its  conduct; 
but  if  this  is  so,  how,  then,  can  unselfishness,  sacrifice  of  one's  own 
interests  to  those  of  others,  be  the  guiding  line,  not  to  say  the  ideal  of 
human  conduct;  how  then,  can  man  act  otherwise  than  selfishly  at  all? 
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In  this  train  of  thought  there  is  a  confused  intermingling  of  two 
things:  selfishness  as  the  psychical  motive  and  selfishness  as  the  aim 
of  conduct.  It  is  self-evident  that  the  action  of  every  human  being 
is  in  the  last  resort  prompted  by  the  desire  of  his  own  happiness; 
there  is  no  need  of  the  long,  abstract  philosophical  dissertations  which 
have  been  spent  on  this  to  make  that  clear.  Even  the  instinctive  action 
of  a  mother,  by  which  she  sacrifices  her  life  for  her  child,  means 
in  the  end:  I  cannot  live  without  the  child;  my  whole  happiness 
will  perish  with  it.  In  this  sense,  therefore,  all  human  beings  are 
selfish.  But,  we  cannot  conclude  from  this  that  the  aim  of  all  human 
action  is  always  only  the  welfare  or  happiness  of  the  person  who  acts. 
In  distinguishing  between  selfish  and  unselfish  persons,  the  reason  is 
that  the  latter,  the  unselfish  persons,  have  this  peculiarity  that  they 
find  their  highest  happiness  exactly  in  promoting  by  all  their  conduct 
the  happiness  of  other  people.  The  apparent  paradox  of  the  teaching  of 
Christ,  i.  e.  man's  unselfish  love  of  his  fellow  human  beings  as  the  highest 
aim  is  no  breach  of  the  psychical  laws  of  nature;  man  can  never  go 
outside  himself;  but  he  can  find  his  highest  happiness  in  working  for 
the  welfare  of  others,  whether  the  happiness  of  those  nearest  to  him  or 
of  wider  circles. 

But  all  this  is  done  by  way  of  free  will.  An  entirely  different  question 
is:  to  what  extent  can  unselfishness  be  demanded  as  a  social  moral  rule 
of  action,  not  to  say  as  a  rule  of  law?  Much  narrower  boundaries  for  the 
demands  on  human  conduct  prevail  when  they  are  to  be  founded  on  the 
consideration  for  the  welfare  of  all  individuals,  whether  they  are  un- 
selfish in  the  last-mentioned  sense  or  not.  This  is  what  the  main  schools 
of  ethics,  including  those  of  recent  times,  overlook,  as  pointed  out 
earlier. 


II 

SOCIAL  ETHICS 

As  in  individual  ethics  one  must  begin,  in  social  ethics,  wdth  that 
which  cannot  be  disputed,  because  all  experiences  speak  for  it  and 
none  against  it.  Individual  ethics  must  therefore,  as  I  have  shown,  first 
deal  with  1)  the  spiritual  health  of  man  and  2)  his  earning  capacity. 
It  was  pointed  out  above  that  some  of  the  most  important  demands 
(about  industry,  frugality,  self-control,  etc.)  which  have  arisen  from 
the  experiences  of  the  human  race  through  thousands  of  years,   are 
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collectively  an  expression  of  that  fixed  line  or  law  in  fiuman  life  which 
is  called  character,  which  is  the  fundamental  condition  for  the  health 
and  earning  capacity  of  every  single  human  being.  At  the  same  time 
character,  in  this  qualified  sense,  ensures  order  in  society. 

Not  until  the  demands  under  1)  and  2)  which  are  the  fundamental 
conditions  for  attaining  human  satisfaction  or  happiness  at  all  had 
been  examined,  could  individual  ethics  pass  on  to  the  far  more  difficult 
task,  3)  that  of  trying  whether  it  it  be  possible  to  discover  certain 
psychical  natural  laws  for  human  inclination  and  disinclination  and 
thereby  to  arrive  at  an  objective  guidance  for  the  inner  conduct  of  life 
in  the  choice  of  the  relatively  most  intense  and  most  enduring  states 
of  satisfaction  or  happiness. 

In  the  same  way  we  must,  in  social  ethics,  pass  from  the  simple  and 
certain  to  the  difficult  and  disputable.  An  ethic  which,  like  utilitarianism, 
establishes  the  greatest  possible  happiness  for  the  greatest  possible 
number  as  the  aim  of  ethics,  at  once  begins  with  the  most  difficult  and 
most  disputable  point,  that  is,  the  idea  of  happiness.  Next,  the  aim 
of  utilitarianism  as  mentioned  can,  as  I  have  shown,  not  be  founded  on 
reason  at  all. 

It  is,  however,  an  over-estimation  of  the  strength  of  the  community 
to  suppose  that  the  communiy  can  create  the  happiness  of  human 
beings.  The  deepest  sources  of  happiness  lie  in  the  individual  human 
himself,  and  the  ability  of  human  beings  to  find  deeper  satisfaction  or 
happiness  varies  extremely.  Some  people  have  a  bright  and  happy 
disposition  which  enables  them  to  find  joy  everywhere  on  their  path, 
even  in  the  smallest  things  in  life,  others  have  a  gloomy  and  bitter 
disposition  which  rarely  has  the  experience  of  being  really  happy,  and 
if  man  lacks  health  and  character  there  is  no  happiness.  What  social 
ethics,  the  evaluating  social  science,  can  do,  is,  like  individual  ethics, 
in  the  first  instance  only  to  create  certain  fundamental  conditions,  so 
that  people  can  seek  satisfaction  or  happiness  unhindered;  for  social 
ethics  in  the  first  instance  by  preventing  men  from  mutually  injuring 
each  other,  preventing  A  from  interfering  with  B's  way  of  living  by 
causing  him  sufEering. 

Tliat  men  must  be  prevented  from  injuring  each  other,  if  there  is 
to  be  any  happiness  on  the  earth,  is  the  result  of  human  experiences 
for  thousands  of  years,  and,  as  touched  upon  earlier,  it  has  been  the 
guiding  star  in  all  laws  of  society  from  the  code  of  Hammurabi  and  the 
law  of  Moses  to  the  penal  laws  of  our  times  and  other  laws.  But  all 
law-givers  have  only  succeeded  in  striking   at  a  limited  number   of 
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injurious  actions.  Meanwhile  more  and  more  of  these  actions  have,  during 
the  development  of  the  human  race,  been  brought  within  the  province  of 
the  law.  The  law  of  Moses,  as  we  know,  is  directed  against  only  a 
smaller  number  of  injurious  actions:  thou  shalt  not  kill,  thou  shalt  not 
bear  false  witness  against  thy  neighbour,  thoit  shalt  not  steal,  etc. 
Besides  the  ten  commandments  the  next  following  chapters  in  the  book 
of  Exodus  contain  a  number  of  more  detailed  rules  against  various 
injuries,  with  special  penalties  for  the  different  kinds  of  injury.  The 
code  of  Hammurabi  also  contains  a  series  of  commandments  with  special 
penalties  for  the  various  kinds  of  injury  (Code  of  Hammurabi  §§  195 
— 233).  The  same  holds  good  of  mediaeval  laws,  thus  also  the  provincial 
laws  of  the  Scandinavian  countries.  The  penal  laws  of  the  present  day 
also  include  a  number  of  particular,  injurious  actions  w'ith  special 
penalties  for  each  or  for  each  group  of  them,  only  with  the  difference 
that  the  injurious  actions  have  increased  many  times  more  in  num- 
ber in  the  statute  books  of  the  present  day  than  in  the  laws  of 
antiquity  and  the  Middle  Ages.  From  being  ten,  twenty,  forty  or  the 
like  in  the  old  laws,  the  number  of  these  actions  has  now  increased 
to  tW'O  hundred  or  more.  The  reason  for  this,  however,  is  not  that  men 
have  become  w^orse,  but  is  to  be  found  in  quite  other  causes,  especially 
in  the  relations  between  men  in  the  modern  community  having  become 
far  more  complex  and  therefore  offering  possibilities  of  a  far  greater' 
number  of  particular  kinds  of  injuries  than  in  the  communities  of 
earlier  times,  and  that  human  beings,  through  their  higher  mental 
development,  have  become  more  sensitive  to  injuries  by  their  neighbour. 
The  laws  of  the  Middle  Ages  had  penalties  against  theft  and  robbery, 
but  no  prosecution  against  fraud.  Men  of  the  present  day  are  often  as 
greatly  injured  and  ill-used  by  fraud  as  by  theft,  and  at  the  same  time 
the  more  complex  conditions  of  modern  times  present  a  far  greater 
number  of  possibilities  of  fraud,  of  different  kinds,  than  were  to  be 
found  in  the  mediaeval  community. 

While  the  laws  of  earlier  times  were  directed  solely  against  particular 
injurious  actions,  carefully  enumerated  and  accurately  described,  a 
general  principle  finds  its  way  into  the  community  of  modern  times, 
and  is  directed  against  every  injury  which  men  can  cause  each  other, 
regardless  of  the  kind  of  injury.  This  is  due  to  the  fact  that  the  modern 
community  to  a  wide  extent,  besides  penalty,  employs  another,  more 
pliable  legal  instrument,  namely  liability  for  damages,  against  injurious 
actions.  Penal  laws  must  also  at  the  present  day  carefully  specify 
the  actions  involved,  as  it  is  of  the  greatest  importance  to  the  legal 
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security  of  the  citizens,  as  regards  the  judicial  and  police  author- 
ities, to  know  beforehand  exactly  for  which  definite  actions  they  can 
incur  a  penalty  which  may  have  the  most  serious  consequences  on  their 
lives,  and  for  which  actions  they  do  not  incur  it.  The  punishable  actions 
must  therefore  be  cl#arly  defined  in  the  law.  But  with  the  liability 
for  damages,  which  normally  does  not  affect  either  a  man's  liberty 
or  his  honour — which  in  most  cases  a  penalty  does  affect — the  community 
can  without  hesitation  carry  out  a  general  principle  directed  against 
every  injury  against  a  person  of  which  another  person  is  the  cause. 
This  general  principle  of  law,  also  called  the  general  rule  of  com- 
pensation, does  in  fact  make  its  way  everywhere  in  the  legislation  and 
juridical  practice  of  modern  communities.  Thus,  as  an  example,  the 
French  statute  book  of  civil  law  establishes  as  a  general  law,  without 
any  kind  of  specialising,  that:  "Every  human  action,  which  causes 
injury  to  another  human  being,  renders  him  who  causes  the  injury, 
liable  to  make  compensation  for  it"  (Code  civil  Art.  1382).  By  means  of 
this  general  principle  of  damages  the  communities  of  the  present 
day  have  advanced  further  in  preventing  people  from  injuring  each 
other  than  the  communities  of  earlier  times  ever  did.  Through  this 
principle  the  courts  are  able  to  strike  at  and  award  damages  for  a  number 
of  the  most  important  injuries  that  men  can  cause  each  other. 

It  would  seem  to  be  a  foregone  conclusion  that  with  the  general  rule 
of  damages  an  ethically  ideal  state  of  law  had  been  reached,  as  this 
rule  is  so  comprehensive  in  its  formulation,  that  in  its  wording  it  strikes 
at  every  injury  that  one  person  can  cause  another  or  of  which  he  may 
be  said  to  be  guilty.  This  however,  is  unfortunately  not  the  case.  People 
injure  each  other  any  number  of  times  in  daily  life,  without  the  general 
rule  of  compensation  being  able  to  prevent  or  strike  at  these  cases  of 
injury,  which  are  often  injuries  against  another  person's  health  or  his 
pecuniary  means.  This  is  due,  as  I  shall  show  in  another  chapter,  to  a 
very  large  extent  to  imperfections  in  the  present  social  order  itself. 

But  even  if  the  law,  under  a  more  perfect  social  order,  were  able  to 
strike  at  all  the  injuries  that  people  cause  each  other,  this  ethical  and 
juridical  problem  would  unfortunately  not  thereby  be  exhausted.  A  very 
difficult  part  of  the  problem  still  remains  to  be  solved.  Ethics  and  juris- 
prudence cannot  deliberately  set  themselves  the  task  of  preventing  men 
from  injuring  each  other  without  trying  first  to  arrive  at  a  clear  under- 
standing of  this  problem:  what  does  it  means  exactly:  to  injure  each 
other?  What  is  contained  in  this  word?  And  is  it  desirable  that  every 
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injury,  caused  by  human  beings  against  other  human  beings,  should  be 
counteracted  by  the  law? 

This  important  question  has  hitherto  been  greatly  neglected  in  ethics, 
which  has  been  far  too  abstract  in  its  utterances  about  it.  In  this  sphere 
too  ethics  has  hitherto  not  been  any  science,  for  it  has  quite  neglected 
to  obtain  that  knowledge  of  the  real  life  among  men,  of  the  rich 
material  of  experiences  to  be  found  there,  and  without  which  ethics 
cannot  become  that  experimental  science  of  experience  that  it  ought  to 
be.  On  the  other  hand,  another  science,  jurisprudence,  has  in  a  very  high 
degree  collected  experiences  here  and  cultivated  this  field.  Ethics  can 
in  very  large  areas  find  support  in  the  experiences  of  this  special  science. 
But  here  as  elsewhere  there  have  been  dividing  walls  between  the  special 
sciences.  One  science,  ethics,  which  on  this  fundamental  question  has 
an  entire  uncultivated  area,  does  not  recognise  that  the  same  area  has 
for  a  considerable  length  of  time  been  intensely  cultivated  by  another 
science,  that  of  jurisprudence.  Positive  jurisprudence  and  the  general 
theory  of  law  have  both,  in  their  investigations  of  what  we  call  in 
jurisprudence:  unlawful  actions,  including  in  them  the  idea  of  in- 
jury and  guilt,  thrown  a  light  upon  this  difficult  problem:  shall  the 
infliction  of  injury  by  persons  against  persons  in  all  cases  be  avoided 
and  must  it  be  judged  as  contrary  to  law,  and  thereby,  inter  alia,  incur 
damages?  This  problem,  however,  is  so  difficult  and  comprehensive, 
that  even  jurisprudence  with  its  great  experience,  has  not  yet  reached 
a  final  solution.  Later,  in  another  chapter,  I  will  give  a  more  detailed 
investigation  into  this  question.  Here  I  shall  therefore,  in  determining 
ethics,  keep  to  certain  main  points  showing  where  the  problem  lies. 

When  we  say  that  a  person  A  injures  another  B,  it  may  mean,  that 
A  either  causes  B  to  feel  a  displeasure,  a  suffering,  hurts  him,  physically 
or  mentally,  or  deprives  him  of  a  feeling  of  pleasure,  prevents  him  from 
getting  access  to  it.  In  several  cases  we  humans  are,  however,  under  the 
necessity  of  injuring  each  other  in  these  senses,  and  yet  it  is  not  possible 
to  hold  anyone  legally  responsible,  nor  can  we  ethically  be  reproached 
with  anything.  In  the  work  of  training  and  teaching  parents  and  teachers 
must  therefore  again  and  again  by  just  criticism  and  guidance  deprive 
the  children  of  a  feeling  of  pleasure  and  sometimes  cause  them  pain 
so  that  they  may  avoid  the  dangers  of  life.  In  judging  literary,  artistic, 
technical,  scientific  and  other  work,  it  is  often  unavoidable  for  one  per- 
son to  cause  another  person  feelings  of  pain.  The  authorities  of  the  State 
are  often  compelled,  by  means  of  punishment,  to  cause  those  persons 
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who  transgress  the  legal  order  of  the  community,  great  suffering,  in 
depriving  them  of  liberty,  of  fortune,  and  so  on.  Furthermore  people 
must  often  cause  each  other  suffering  by  disappointing  expectations 
about  getting  into  contact  or  keeping  up  contact  with  each  other,  whether 
in  personal,  business  or  other  relations,  as  each  person  must  have  a 
certain  amount  of  liberty  to  decide  with  which  persons  he  wants  to  be 
in  contact,  and  liberty  to  break  off  contacts  which  he  does  not  care  to 
keep  up  any  longer. 

Even  in  these  conditions,  however,  those  of  education,  criticism, 
punishment,  the  ordinary  human  life  in  community  and  other  con- 
ditions, it  is  important  to  maintain  the  ethical  aim,  not  to  injure  one's 
neighbour,  as  the  chief  principle,  as  a  guiding  star,  as  in  these  conditions 
even  justifiable  suffering  should  not  be  caused  to  a  greater  extent  than 
absolutely  necessary  for  its  purpose,  and  likewise  one  can  also,  in  the 
form  or  manner  in  which  one  educates,  punishes,  expresses  one's  criti- 
cism, breaks  off  a  connection  or  declines  to  enter  into  one,  do  much  to 
lessen  the  suffering  or  reconcile  the  person  in  question  to  it. 

Next,  however,  it  must  be  emphasized  that  even  if  there  are  several 
different  cases  in  which  the  injuries  caused  have  been  justified,  they 
are  and  must  be  exceptions  from  the  ethical  main  principle,  and,  be  it 
noted,  exceptions  for  which  a  special  reason  must  be  given  in  each  case 
out  of  higher  considerations  than  considerations  for  the  pain  of  a  human 
being  in  a  definite  situation.  A  leading  fundamental  principle  can  in 
reality  be  deduced  from  the  above-mentioned  groups  of  cases  of  the 
causes  of  injury,  namely,  that  such  an  infliction  of  injury  is  only  justi- 
fied in  which  either  consideration  for  the  person  himself  on  whom  the 
pain  is  inflicted,  or  consideration  for  the  community  necessarily  demands 
it.  For  the  sake  of  brevity  I  will  in  the  following  call  this  ethical  principle 
the  principle  of  exception,  as  I  cannot  find  any  better  word,  while  the 
leading  ethical  and  legal  principle  of  not  injuring  one's  neighbour  is 
called  the  chief  principle. 

The  aim  of  social  ethics  and  jurisprudence  is  expressed  by  the  old 
word:  justice.  This  expression,  however,  comprises  several  concepts 
which  must  be  kept  separate,  yet  which  all  tend  in  the  same  direction. 
Firstly,  there  is  comprised  in  it  that  which  is  expressed  by  the  above- 
mentioned  chief  principle  and  the  principle  of  exception.  It  is  in  this 
sense  that  it  is  used  by  the  older  and  newer  statute  books.  Thus  the  code 
of  Jutland  (of  1241)  and  the  code  of  Denmark  and  Norway  (of  1683  and 
1687)  says  in  the  Foreword:  "If  every  man  were  upright  and  would  be 
content  with  what  is  due  to  him  by  right,  and  not  seek  the  hurt  of  his 
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neighbour,  but  give  lo  him  the  same  right  that  he  would  should  be  given 
lo  himself,  then  there  would  be  no  need  of  law;  but  therefore  the  law  lays 
down,  that  the  righteous  and  peaceful  may  enjoy  their  right,  and  the  un- 
righteous and  unjust,  who  will  not  do  what  is  right  according  to  what 
is  writ  in  the  law,  can  suffer  that  punishment  which  is  set  by  the  law, 
who  have  been  judged  to  have  done  wrong."  As  the  italicised  words 
show  here,  justice,  according  to  these  statute  books  consists:  in  not  doing 
one's  neighbour  harm.  The  same  holds  good,  as  mentioned,  of  the  French 
civil  code  (of  1803). 

While  it  cannot  be  demanded,  as  shown  in  regard  to  utilitarianism, 
that  one  should  strive  at  creating  feelings  of  pleasure  in  all  men,  regard- 
less of  their  quality  or  earlier  behaviour,  there  is,  on  the  other  hand, 
a  special  group  of  cases,  in  which  one  must  counteract  misfortunes  of 
people  without  considering  their  quality  or  earlier  behaviour.  The  cases 
in  this  limited  group  are  emergency  cases.  It  is  only  good  for  all  man- 
kind that  society  should  lay  upon  individuals  the  duty  of  mutually 
helping  each  other  in  cases  of  emergency.  Even  the  penal  law  imposes 
this  duty  to  a  limited  extent;  and  the  social  law^s  of  insurance  in  a  great 
measure  enjoin  upon  men  the  duty  of  mutual  help  against  such  general 
misfortunes  as  illness,  disablement,  old  age  and  unemployment.  But 
taken  as  a  whole  it  must  be  regarded  generally  as  an  ethical  dut}"  to  help 
people  in  need.  And  in  these  cases  the  help  must  be  given  without  con- 
sidering quality  or  earlier  behaviour.  This  is  natural  for  the  very  reason 
that  in  cases  of  emergency  there  is,  as  a  rule,  not  time  to  examine  the 
quality  or  earlier  behaviour  of  the  person  in  need. 

It  ought  to  be  the  task  of  the  coming  civilised  society  to  abolish  all 
social  need,  not  only  in  the  sense  of  hunger  and  undernourishment,  but 
also  in  the  sense  of  unhealthy  and  hideous  dwellings.  Meanwhile  the 
general  provision  of  society  against  this  will  again  make  the  quality 
and  behaviour  of  people  a  matter  of  consequence,  not  in  so  far  as  it  con- 
cerns the  past  of  those  in  need,  but  in  so  far  as  it  concerns  their  future. 
It  is  only  the  undeserved  need  that  society  can  undertake  to  abolish. 
If  society  can  bring  about  good  conditions  of  work  and  wages  and  good 
housing,  it  must  be  the  affair  of  people  individually  to  make  use  of  them 
in  a  sensible  manner.  Society  cannot  abolish  the  need  that  afterwards 
arises  because  of  drunkenness,  laziness,  lack  of  cleanliness  and  hygiene. 
As  an  English  expert  on  questions  of  housing  and  slum  areas  once  said: 
"Society  can  abolish  the  slum  areas,  but  it  cannot  abolish  the  slum 
mentality." 

The  concept  justice,  then,  in  this  sense  naturally  comprises  both  the 
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duty  not  to  injure  one's  neighbour  and  the  duty  to  come  to  his  aid  in 
case  of  need. 

Meanwhile  the  word  justice  is  also  taken  in  another  sense.  Thus,  in 
Plato's  opinion  justice  consists  in  everyone  doing  the  work  in  the  com- 
munity for  which  he  is  fitted  and  not  engaging  in  things  that  do  not  con- 
cern him  (see  above,  p.  37).  There  is  no  doubt  that  Plato's  idea  marks  a 
sense  of  the  word  justice  in  which  men  also  find  the  ideal  of  this  quality. 
Thus  we  say  not  merely  that  it  is  unjust  that  A  inflicts  an  injury  on  B 
without  higher  reason,  and  that  he  does  not  help  him  in  need,  but  also 
that  it  is  unjust  that  B  does  not  get  that  business  or  position  in  society 
for  which  he  is  so  particularly  fitted,  and  that  A,  who  is  not  so  suited, 
gets  it.  Of  course  it  can  be  said  that  justice  in  the  latter  sense  is  a  sub- 
ordinate part  of  justice  in  the  former  sense,  when  taking  a  wide  view. 
For  as  a  rule,  by  preferring  the  unsuited  A  to  the  specially  qualified  B 
one  would  in  that  way,  firstly,  cause  pain  to  B,  without  being  justified 
by  a  higher  reason.  If  B  takes  up  a  quite  neutral  attitude,  being  willing 
to  accept  the  position  if  it  is  offered  him,  but  on  the  other  hand  not  being 
particularly  anxious  to  get  it  as  he  has  other  interests  in  which  he  is 
just  as  ready  to  be  engaged,  then,  indeed,  he  does  not  suffer  any  dis- 
appointment or  pain  if  the  position  is  given  to  A;  but  his  fellow  citizens, 
society  as  a  whole,  are  injured  in  a  general  sense  by  a  position  in  this 
as  in  other  cases  not  being  occupied  by  people  specially  qualified  for 
them.  The  injury,  however,  is  of  an  indefinite  kind  and  is  dispersed  in 
a  large  number  of  cases  in  daily  life,  in  which  it  is  seen  to  be  unfortunate 
that  people  do  not  satisfactorily  perform  the  work  of  the  position  they 
occupy.  There  may  therefore  be  good  reason  to  emphasize  this  meaning 
of  justice  as  something  special. 

Taking  it  in  its  widest  sense  it  is  therefore  possible,  as  far  as  I  can  see, 
to  distinguish  in  the  concept  justice  among  four  different  concepts: 

1.  It  is  justice  that  men  do  not  injure  each  other  without  a  higher 
social  reason,  and  that  they  help  each  other  in  need. 

2.  It  is  justice  that  each  person  obtains  that  occupation  or  position  in 
society  for  which  he  is  particularly  qualified  by  this  character  and 
ability,  and  not  the  occupation  or  position  to  which  he  is  not  suited. 

3.  It  is  justice  that  every  person  receives  that  payment  for  his  work 
which,  in  view  of  the  interests  of  the  whole  community,  is  the  right 
payment  for  such  work. 

4.  It  is  justice  that  every  person  contributes  to  those  provisions  by 
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the  community  which  are  intended  to  avert  dangers  or  to  be  of  common 
benefit  to  all. 

Here  as  everywhere  in  ethics  and  social  science,  it  is  the  experimental 
proof  of  experience  alone,  as  I  have  tried  to  point  out,  which  can  give 
a  reason  for  the  leading  points  of  view.  But  the  four  principles  of  justice 
pointed  out  here  have  indeed  the  countless  experimental  experiences  of 
thousands  of  years  behind  them. 

"With  regard  to  principle  3  it  is  to  be  stated  that  we  say,  for  instance, 
that  it  is  unjust  of  A,  as  the  owner  of  a  business,  to  take  the  greater  part 
of  the  profits  in  it  for  himself,  and  to  pay  his  employees  wages  that  are 
far  too  low  for  their  work,  and  for  their  contribution  to  the  prosperity 
of  the  enterprise,  or  that  a  trust  or  cartel,  by  securing  the  monopoly  of 
trade,  compels  prices  from  some  members  of  the  community  which  are 
not  in  the  right  proportion  to  the  prices  or  wages  paid  to  other  members 
of  the  coimnunity  for  their  work  or  efforts  respectively,  when  compared, 
from  the  point  of  view  of  the  interests  of  the  community,  with  the  con- 
tributions of  the  trusts  or  cartels. 

When  principle  3  is  not  fulfilled  there  is  also  an  injury  to  people, 
in  causing  suffering  or  want  (deprivation  of  pleasure),  but  as  in  principle 
2  the  injury  in  these  cases  is  too  often  of  a  more  indefinite  kind,  spread- 
ing its  effects  to  large  and  indefinite  circles  of  people. 

The  wages  for  the  work  of  the  individual  are  paid  by  the  community 
of  the  present  day  either  in  the  form  of  the  right  of  ownership  over  the 
individual  objects  produced,  or  in  the  form  of  a  certain  sum  of  objects 
determined  by  their  kind,  especially  money.  The  independent  artisan 
gets  the  right  of  ownership  over  the  things  made  by  him,  the  manu- 
facturer over  the  goods  he  has  manufactured,  the  artist  and  author  over 
the  works  of  the  mind  created  by  them,  and  so  on.  Those  who  work  in 
the  service  of  another  and  produce  articles  which  are  a  part  of  mass 
production,  and  all  those  whose  work  in  the  community  does  not  consist 
in  the  production  of  objects,  receive  wages  in  the  form  of  certain  pay- 
ments of  money.  But  in  this  case  too  the  worker  gets  a  right  of  owner- 
ship, namely  to  these  objects  determined  by  their  kind.  The  right  of 
ownership  is  in  the  first  rank  the  reward  of  the  community  for  a  con- 
tribution in  the  form  of  work. 

It  is  in  the  comparative  valuation  of  the  contribution  of  individuals 
or  groups  that  the  possibility  of  arriving  at  just  prices  and  wages  is  to 
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be  found.  The  old  mediaeval  ideal  of  justum  pretium  can  and  must  be 
realized  also  in  the  modern  community.  Meanwhile,  when  one  enters 
into  details,  it  is  a  difficult  problem:  how  is  one  to  be  able  to  compare, 
qualitatively,  the  importance  of  the  very  different  contributions  of  work 
to  the  community?  I  shall  deal  more  closely  with  this  problem  later  in 
another  chapter. 

The  above-mentioned  four  principles  of  justice,  1—4,  are  lines  of 
direction  for  human  conduct,  ideals;  but  like  all  such  ideals  they  can 
only  be  reached  approximately  on  this  earth,  on  account  of  the  wicked- 
ness, egoism  and  other  imperfections  of  the  human  race.  The  order  of 
law  can  only  to  a  certain  degree  counteract  these  bad  qualities  of  man 
and  therefore  only  to  a  very  limited  extent  realize  these  ideals  of  justice. 

The  word  "suitable"  or  "expedient"  means,  linguistically,  something 
that  is  suitable,  that  answers  the  purpose,  the  intention,  especially  an 
action  or  omission  that  answers  the  purpose  or  intention  of  him  who  acts 
or  omits.  This  purpose  may  be  both  good  and  bad.  But  in  individual  and 
social  ethics  and  in  jurisprudence  we  take  the  word  "expedient"  in  a 
qualitative  sense,  that  is,  as  comprising  that  action,  omission,  conditions 
altogether,  which  a)  either  satisfy  vital  needs  of  individual  or  commun- 
ity or  b)  avert  dangers  to  them  or  c)  give  the  relatively  most  lasting 
feelings  of  pleasure,  when  the  life  of  the  individual  is  considered  as  a 
whole.  And  in  this  sense  the  word  "suitable"  or  "expedient"  is  taken  in 
the  following  pages.  Suitability  or  expediency  in  the  sphere  of  the  com- 
munity therefore,  in  social  ethics  and  jurisprudence,  coincides  with  the 
concept  of  justice,  as  the  four  principles  pointed  out  above  will,  taken 
altogether,  carry  out  the  purpose  a)  b)  and  c)  in  the  social  sphere  for 
all  the  members  of  the  community  as  a  whole. 

Principle  3  touches  the  problem  of  the  just  division  of  the  good  things 
of  life  in  the  community.  In  itself  one  might  imagine  the  community 
so  ordered  that  all  its  members  should  receive  the  same  wages  for  their 
work,  regardless  of  the  amount  or  quality  of  that  work,  and  consequently 
those  who  did  not  do  any  work  would  receive  the  same  wages.  This 
arrangement,  however,  would  not  be  expedient  for  the  interests  of  the 
community  as  a  whole,  all  experience  showing  that  for  society  as  a 
whole  the  best  work  and  the  largest  amount  of  it  is  obtained  when  the 
remuneration  paid  is  adjusted  as  carefully  as  possible  to  the  great  wealth 
of  difference  in  the  character  and  ability  of  human  nature.  What  we 
therefore  call  unjust  in  this  respect  is  exactly  that  which  is  inexpedient 
for  society  in  the  long  run,  when  a  man  does  not  receive  that  payment  for 
his  work  to  which  he  is  entitled  by  its  quantity  and  quality,  which  again 
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is  determined  by  his  character  and  ability.  When  a  small  privileged  class 
in  society,  e.  g.,  the  nobility  in  France  before  1789,  while  a  large  part  of 
the  people  were  suffering  want,  seizes  wealth  which  is  out  of  all  propor- 
tion to  the  contribution  of  this  class  in  the  form  of  work,  in  either  quantity 
or  quality,  this  is  felt  to  be  particularly  unjust,  and  was  felt  at  that 
time  as  such  a  bitter  injustice  that  these  feelings  found  vent  in  a  revolu- 
tion. The  social  order  in  France  before  1789  was  then  in  the  strongest 
opposition  to  all  the  four  principles  pointed  out.  The  unjust  distribution 
of  the  good  things  in  life  resulted,  moreover,  in  even  direct  suffering, 
want  and  hunger  in  large  parts  of  the  population. 

Even  if  one  were  doubtless  able,  with  regard  to  the  principles  1,  2,  3 
and  4  to  effect  a  far  more  just  social  order  than  the  present  one,  it  would 
still  not  be  possible,  as  the  social  order  can  only  provide  the  outer  frame- 
work of  human  life  and  the  right  lines  of  direction  for  it,  for  any 
society,  were  the  judicial  order  ever  so  perfect,  to  reach  the  great  ethical 
aim:  that  no  human  beings  should  cause  each  other  suffering  without 
a  higher  reason,  and  that  all  men  should  have  the  work  and  the  payment 
for  it  to  which  their  character  and  ability  entitled  them.  If  this  great 
object  is  to  be  achieved  then  not  even  a  deeply  searching  reform  of  the 
present  social  order  will  suffice;  for  a  revolution  in  the  human  soul 
itself  is  required  to  gain  it.  The  human  soul  that  we  meet — even  at  the 
present  day — in  a  great  number  of  people  in  daily  life,  is  not  the 
type  of  human  being  that  is  capable  of  carrying  out  the  principles  of 
justice  mentioned  in  relation  to  their  neighbour.  The  modern  people  in 
the  community  are  incessantlj^  transgressing  them,  often  causing  the 
greatest  suffering  and  alas,  as  a  rule  to  the  best  of  them.  Just  as  a  great 
number  of  the  modern  type  of  human  being  have  not,  in  individual  ethics, 
attained  to  the  inward  control  of  themselves,  which,  as  pointed  out, 
alone  can  give  man  the  deepest  satisfaction  with  life,  so  the  human  types 
in  social  ethics  have  not  reached  that  superior  state  and  control  of 
their  own  interests  as  opposed  to  those  of  their  neighbour,  which  would 
make  them  refrain  voluntarily  from  hurting  each  other,  physically  or 
mentally,  and  voluntarily  concede  to  each  other  the  position  to  which 
the  character  and  ability  of  each  entitles  them,  and  the  remuneration 
that  the  work  of  each  has  deserved.  This  social,  ethical  imperfection  is 
of  course  closely  related  to  the  individual  one.  For  when  the  material 
goods  become  the  highest  ones  for  a  man,  it  naturally  follows  that  he 
will  try  to  acquire  as  many  as  possible  of  these  goods,  even  to  setting 
aside  the  principles  of  justice.  But  besides  this  man  has.  from  his 
primeval  state  and  its  fights  still  preserved  the  urge  to  hate.  The  passion- 
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ate  struggles  and  wars  between  the  nations,  even  at  the  present  day, 
about  the  boundaries  between  their  countries,  about  colonial  possessions 
and  other  goods,  the  incessant  fights  between  classes  and  parties  in  the 
individual  community,  and  the  ruthless  economic  race  between  indivi- 
duals in  society,  show  not  only  the  predatory  greed  of  the  lower  type  of 
human  being  for  material  goods  but  also  a  spirit  of  hatred,  a  savagery, 
which  yields  in  nothing  to  the  fierce  fights  of  the  beasts  of  the  jungle. 

Hatred  is  often  evoked  by  selfishness  in  those  against  whom  the  hate 
is  directed.  If  one  class  in  the  community  has  appropriated  unreasonably 
great  benefits  at  the  expense  of  the  rest  of  the  population,  the  selfishness 
of  this  class  is  in  the  end  avenged  by  the  hatred  of  the  people  being 
turned  against  it  and  finding  a  vent  in  social  struggles,  and  if  stagnating 
or  small  nations  have  appropriated  enormous  colonial  dominions  and 
obstinately  insist  on  keeping  them,  at  the  same  time  that  populous  and 
great  nations  have  no  colonies,  this  disproportion  and  the  persistent 
selfishness  of  the  former  nation  provokes  in  the  other  nations  a  hatred 
which  often  ultimately  finds  a  vent  in  war. 

So  long  as  this  selfishness  and  hatred,  in  conflict  with  the  principles 
of  justice,  continue  to  rule  the  nations,  classes  and  individuals,  humanity 
will  be  split  up  in  social  struggles  and  national  wars,  and  thereby  be 
hindered  in  development.  It  is  a  weighty  testimony  of  experience  that 
the  two  religions,  Christianity  and  Buddhism,  which  in  individual  ethics 
show  us  the  highest  type  of  man,  in  the  relation  between  human  beings 
both  regard  hatred  as  the  great  disaster.  And  the  outlook  on  life  of  these 
highest  religions  is  of  so  much  greater  weight  in  that  they,  here  also, 
arrive  at  the  same  result  from  different  premises.  Buddhism  regards 
hatred  between  men  as  a  consequence  of  the  greatest  evil  in  human  life, 
material  desire.  From  desire  follows  hatred.  Man  must  set  himself  free 
from  both  if  he  would  reach  the  highest.  The  anathema  of  Buddhism 
on  all  hatred  between  human  beings  means  control  of  this  as  of  all 
other  passions.  The  Christian  condemnation  of  hatred  is  consequent  on 
its  regarding  unselfish  love  between  human  beings  as  the  highest  aim 
in  life. 

But  what  these  religious  outlooks  on  life,  the  result  of  their  deep 
experience,  have  summed  up  in  brief  expressions,  can  also  be  founded 
on  a  sober  basis,  like  every  other  result  in  ethics,  that  is,  through 
an  experimental  knowledge  comprising  the  experience  of  mankind  in 
the  various  spheres  of  life.  Buddhism,  has  seen  clearly  that  hatred  is  an 
unhappy  feeling,  a  passion  which  disturbs  the  peace  and  harmony  of 
the  mind.  Christianity  has  been  equally  right  in  seeing  that  the  positive 
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feeling,  unselfish  love,  is  a  happy  feeling,  indeed  that  it  contains  the 
highest  feeling  of  happiness  and  harmony.  Next,  however,  the  real 
purpose  of  human  life  speaks  against  hate  and  unjust  selfishness.  From 
a  detached  point  of  view  this  reason  can  be  thus  expressed:  hatred 
between  men  is  unpractical,  for  it  hinders  the  producliue  co-operation 
between  them.  We  have  many  experiences  of  this  in  daily  life,  in  the 
affairs  of  associations  and  joint  stock  companies,  in  organisations,  in 
official  affairs  and  so  forth.  In  all  these  practical  relations  the  barren 
hatred  between  men,  and  the  consequent  strife,  intrigue,  undermining, 
cavilling,  often  destroy  productive  co-operation,  to  the  detriment  of  the 
enterprise,  to  the  destruction  of  the  whole.  Furthermore,  the  hatred 
between  classes  is  often  a  hindrance  to  the  best  productivity.  And  now, 
in  the  twentieth  century,  the  hatred  between  the  nations  and  their 
selfishness  hinder  co-operation  and  again  and  again  lay  civilisation 
waste  in  protracted  wars.  The  hatred  sown  between  men  by  the  wars  of 
religion  in  the  sixteenth  and  seventeenth  centuries  is  now  sown  between 
men  in  the  nineteenth  and  twentieth  by  the  wars  of  nationality  in  the 
same  Europe,  but  to  a  much  greater  extent. 

In  the  present  state  of  things  the  individual  person  and  the  individual 
nation  feel  isolated  in  the  struggle,  on  guard  towards  others,  expecting 
attack  from  them,  from  behind  as  well  as  in  front,  and  the  basic  condition 
for  peace  at  work,  for  harmony  and  happiness  in  life,  namely  confidence, 
unconditional  confidence  in  one's  fellow  men,  is  therefore  lacking.  In  a 
given  situation  they  may  prove  to  be  good  comrades,  ready  to  help  in 
case  of  need,  but  they  may  equally  well  prove  to  be  beasts  of  prey  who 
murder  one  from  behind,  economically,  intellectually  or  physically.  The 
man  who,  for  instance,  carries  on  a  business  in  a  street  in  a  large  town 
never  feels  sure  of  being  allowed  to  work  in  peace  within  the  area  of 
his  business.  Suddenly  one  day  an  enterprise  on  a  large  scale,  backed 
by  numerous  corresponding  branch  businesses  in  the  country,  swoops 
down  on  this  street;  and,  under  cover  of  a  newly  started,  apparently 
independent  small  business  backed  by  plenty  of  capital,  it  will  ruthlessly 
undersell  and  at  last  ruin  the  older  business.  In  another  case  a  man 
works,  for  instance,  as  one  of  the  staff  in  a  large  business,  either  as  an 
assistant  or  bookkeeper,  or  stock  manager.  Among  those  on  the  staff  of 
such  a  business  there  is  often  a  hard  struggle  for  existence.  There  may  be 
good  comrades  who  help  each  other  and  unselfishly  leave  a  vacant 
position  to  him  who  is  specially  qualified  for  it,  while  it  may  also  be  that 
the  head  of  the  business  is  so  extremely  capable  that  he  always  chooses 
the  right  people  for  the  right  posts.  But  it  may  also  happen  that  some 
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will  ruthlessly  elbow  their  way  on,  by  intrigues,  underground  work 
and  the  like,  and  under  an  insufficiently  capable  management  seize 
positions  which  other,  competent  people  in  the  business  could  have  filled 
better,  or  W'hich  people  who  had  been  longer  in  the  business  than  the 
climbers  could  have  filled  just  as  well. 

The  conditions  in  this  respect  are  not  better  in  the  intellectual  world 
Ihan  in  that  of  business.  It  is  naive  to  imagine  that  a  more  ideal, 
fraternal  relation  prevails  among  the  intellectually  productive  than 
among  other  people.  As  a  matter  of  fact  the  same  greed,  envy,  hate  and 
consequently  the  same  intrigue,  undermining  and  ambush  attacks  prevail 
in  the  world  of  science,  art  and  poetry  as  in  the  world  of  commerce  and 
officialdom;  and  the  climber  type  is  just  as  common  in  intellectual  life 
as  elsewhere.  The  war  to  the  death  is  the  same,  only  it  is  veiled  slightly 
under  a  foreign  word:  polemics,  which  is  derived,  however,  suggestively 
enough,  from  the  Greek  word  for  war  polemos.  In  polemics  the  main 
point  as  a  rule,  in  the  spheres  of  science,  art  and  belles-lettres,  is  still 
at  the  present  day  not  a  question  of  finding  the  truth  by  means  of  mutual 
fraternal  help.  In  most  cases  the  exchange  of  opinion  is  merely  polemics; 
and  polemics  can  best  be  defined  as  an  intellectual  war,  in  which  the 
chief  motive  is  barren  self-assertion,  and  in  which  the  statement  is  spun 
out  and  time  is  wasted  on  irrelevant  side  issues,  with  the  purpose,  of  no 
importance  to  truth,  of  holding  one"s  own. 

When  the  conditions  of  daily  life  in  the  community,  however,  both  in 
business  and  in  intellectual  life,  are  a  state  of  continual  warfare,  in  which 
men,  by  their  mean  self-assertion,  envy  and  hate,  ruin  or  injure  their 
neighbour  by  brutal  competition  and  polemics,  it  is  foolish  to  feel  parti- 
cularly scandalised  when  the  relations  between  the  states  are  decided  by 
the  same  mean  qualities  and  by  war  in  all  its  forms.  The  single  nation 
can  no  more  feel  secure  in  the  relation  between  the  states  than  the  single 
human  being  in  society  can  be  secure  from  the  attacks  of  others  of  his 
kind.  A  small  nation  may  be  so  fortunate  as  to  live  next  to  a  large  state, 
which  is  either  satiated  with  possessions  or  for  other  reasons  is  not 
interested  in  swallowing  up  the  smaller  slate.  The  latter,  however,  may 
also  be  so  unfortunate  as  to  live  next  to  a  great  power  which  is  only 
on  the  lookout  for  an  opportunity  and  a  pretext  to  devour  the  small 
nation.  Meanwhile  the  wars  between  states  are  only  an  outcome  of 
the  hate  and  the  fights  between  men.  Even  if  all  wars  between  states 
were  to  cease,  the  far  greater  evil  for  mankind,  the  daily,  persistent  fight 
between  individuals  with  the  lowest  means  in  business  and  in  intellect- 
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ual  life,  from  trade  lo  trade,  from  one  occupation  or  profession  to  anotlier, 
would  still  go  on. 

This  great  insecurity  everywhere  in  the  world  of  men,  between  single 
individuals,  between  classes  in  the  community,  between  nations  and 
states,  will  never  disappear  so  long  as  hate  and  unjust  selfishness  are  lo 
go  on  having  the  mastery.  Nor  will  ever,  so  long  as  this  lasts,  that  inten- 
sive collaboration  set  in  between  all  men,  classes  and  nations,  which  alone 
can  lead  human  beings  up  to  a  higher  form  of  existence,  a  higher  type 
of  life  with  far  greater  results  of  work  and  a  far  deeper  satisfaction 
or  happiness  than  it  has  hitherto  fallen  to  the  lot  of  mankind  to  reach. 
Mankind  must  follow  the  highest  human  types  as  leaders  on  this  road 
upward.  The  most  highly  developed  type  of  man,  the  superior  human 
being  in  the  best  sense,  does  not  hate.  It  holds  good  of  Goethe  as  of 
Gaesar.  He  simply  has  not  time  for  it;  he  has  other,  more  useful  things 
to  do,  his  productive  work.  And,  as  we  saw,  the  religions  of  the  deepest 
thinking  lead  men  upwards  towards  the  same  great  goal,  the  cessation 
of  hate. 

The  state  of  insecurity  in  the  present  life  of  man  will  only  give  way 
before  the  advent  of  a  new  type  of  man,  who  will  be  as  high  above  the 
present  ordinary  human  type,  as  the  latter  is  above  the  Neanderthal  man. 
The  new  man  will  be  wise  enough  to  see  that  only  when  all  positions 
are  filled  with  those  best  qualified  to  occupy  them,  will  the  state  of 
society  most  satisfactory  to  everyone  be  reached,  and  that  the  individual 
therefore,  as  a  link  in  this  great  connection,  must  be  unselfish  in  the 
sense  of  giving  place  to  the  more  competent.  Again,  the  new  man  will. 
as  leader  of  the  states,  be  wise  enough  to  see  that  it  will  be  best  for  all 
mankind  that  the  large,  thinly  populated  continents  which  are  not 
sufTciently  turned  to  account,  are  divided  among  the  civilised  nations 
according  to  their  stage  of  intellectual  development,  technical  capacity, 
organising  power  and  wealth  of  population,  for  in  this  way  only  can  the 
most  intensive  utilisation  of  our  earth  be  reached  for  the  benefit  of 
all  men,  and  in  the  face  of  this  all  pettj^  egoism  in  the  single  nation 
must  yield.  The  new  man  will  understand  that  both  in  the  life  of  trade 
and  industry  and  in  the  intellectual  life,  objectivity  and  chivalry  will 
alone  be  able  to  create  the  wholly  right  results.  In  the  scientific  life  the 
barren  self-assertion  of  polemics  will  then  be  superseded  by  an  endeavour 
to  find  the  truth  by  efforts  in  common,  quite  regardless  of  whether  one 
or  the  other  of  the  seekers  proves  to  be  right.  So  that  in  all  spheres  prac- 
tical reasons  lead  to  unselfishness. 
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This  new  type  of  human  being,  however,  on  whose  victory  the  future 
of  all  mankind  depends,  is  as  yet  only  a  minority,  and  when  one  knows 
life  and  men  one  knows  that  the  new  life  together  between  the  nations 
and  between  individuals  will  not  be  reached  in  a  near  future  without 
might  and  compulsion  being  also  taken  into  tlie  service  of  the  good 
forces.  Large  sections  of  mankind,  both  of  individuals,  of  classes  and 
states,  can  only  be  led  to  the  brotherhood  of  the  future  by  the  way  of 
discipline  and  suffering.  On  this  way  one  will  not  always  be  able  to 
follow  the  paradoxical  commandment  about  loving  one's  enemies.  Even 
the  spiritual  leader  who  uttered  this  commandment  did  not  always 
follow  it  Himself,  for  with  a  scourge  He  drove  out  the  traders  in  the 
temple  of  the  Lord.  Moreover  the  Christian  religion  recognises  Ihat 
authority  does  not  wear  the  sword  in  vain.  All  state  communities,  both 
in  earlier  times  and  at  the  present  day,  have  only  been  able  to  maintain 
law  and  order  through  punishment  of  the  enemies  of  society,  of 
criminals,  that  is,  by  causing  them  suffering.  The  same  law-codes, 
which  regard  religion  and  law  as  the  "two  main  supports  and  chief 
pillars,  by  which  lands  and  kingdoms,  in  their  continual  flowering  and 
prosperity,  are  strengthened  and  upheld",  and  which  look  upon  the 
Christian  religion  as  the  true  and  right  religion,  say  directly  after  that 
the  law  therefore  ordains  that  they  who  "seek  to  injure  their  neighbour" 
and  who  "will  not  do  right  according  to  that  which  is  written  in  the  law, 
can  be  held  guilty  and  deserving  of  the  punishment  ordained  by  the  law". 
There  is,  however,  a  certain  truth  behind  the  commandment  about 
loving  one's  enemies.  Experience  sometimes  shows  that  one  can  evoke 
what  is  good  in  a  hostile  person  by  requiting  evil  with  good.  The  penal 
law  does  indeed  in  many  cases,  especially  in  the  case  of  youthful 
miscreants,  instead  of  punishment  entailing  suffering  and  intended  to  act 
as  a  deterrent,  apply  methods  by  which  one  tries  to  bring  out  what  is 
good  in  people  who  have  transgressed  against  their  neighbour,  and  by 
means  of  suitable  work  and  training  to  make  them  useful  members 
of  the  community.  The  core  of  truth  to  be  found  in  the  paradoxical 
commandment  may  be  thus  expressed:  that  the  individual  towards 
hostile  persons,  society  towards  its  enemies,  one  state  towards  other 
states,  must  try  first  how  far  it  can  get  by  rewarding  evil  with  good. 
If  experience  shows  that  one  does  not  gain  anything  by  this  method, 
then  sterner  methods  must  be  used.  Then  the  sword  must  teach  the 
enemies  of  mankind  justice  or  destroy  them.  In  other  words,  one  cannot 
generalise  a  certain  method  of  procedure,  either  the  mild  or  the  stern 
one.  Everything  depends  on  the  type  of  human  being  with  whom  one  is 
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dealing.  There  are  a  great  many  people  who  consider  goodness  to  be  a 
sign  of  weakness.  Towards  this  type  that  method  of  treatment  must  be 
chosen  which  is  recommended  by  Shakespeare  in  Hamlet:  "Beware  of 
entrance  to  a  quarrel;  but  being  in,  bear't  that  th'opposed  may  beware 
of  thee."  Altogether  that  must  hold  good  here  which  I  have  pointed  out 
above:  "Doing  good  to  everybody  at  random  regardless  of  quality  or 
behaviour  will  not  benefit  mankind.  It  is  injurious  and  against  nature 
to  want  to  force  oneself  to  love  the  low  human  type,  the  hyajna  and 
tiger  in  human  shape.  The  teaching  of  Confucius  is  more  correct  than 
the  commandment  to  love  one's  enemies.  Once  there  was  one  who  asked 
Confucius,  also  called  the  Master:  "To  requite  wrong  with  goodness, 
how  is  that?"  The  Master  said:  "How  then  should  one  requite'  goodness? 
No,  one  must  requite  wrong  with  uprightness,  but  goodness  must  be 
requited  with  goodness." 

A  brotherhood  among  all  men  is  a  thing  of  the  future.  At  the  present 
day  only  one  thing  can  be  realised,  and  that  is  that  the  good  must 
join  together  for  mutual  help  and  common  resistance  against  encroach- 
ment and  violence.  In  the  closing  words  of  Bjornson's  soul-searching 
drama,  "Poul  Lange  and  Thora  Parsbjerg",  Thora  Parsbjerg  says:  "Why 
must  it  always  be  the  good  that  become  martyrs?  Can  we  never  get 
so  far  that  they  become  leaders?"  The  answer  to  this  is:  "That  will  not 
happen  so  long  as  the  good  submit  individually  to  being  struck  down  by 
human  beasts  of  prey,  by  those  who  engage  in  undermining  and  intrigue. 
That  is  the  fate  of  the  good  in  practical  life,  as  workers  in  a  trade  or  pro- 
fession, as  government  officials  or  workers  in  an  industry,  etc.  But  the 
same  fate  also  overtakes  the  small  and  great  nations  that  do  not  wish  any 
harm  to  others,  but  only  to  show  justice  to  everyone.  These  people 
and  nations  will  go  on  being  martyrs,  they  will  be  defeated  and  oppressed 
until  they  all  agree  some  day  to  join  together,  not  in  weak,  ideological 
leagues,  like  the  League  of  Nations  and  Uno,  but  in  practical,  organised 
armed  coalitions,  strong  enough  to  force  the  predatory  states,  by  the  sw^ord 
if  needed,  either  to  enter  into  the  brotherhood  of  nations  or  to  destroy 
them. 

For  the  rescue  of  the  human  race  from  its  present  jungle  state,  with 
its  internecine  strife,  physically,  economically  and  spiritually,  between 
individuals  and  between  nations,  a  brotherhood  is  required  between 
the  good  and  among  them  a  spiritual  leadership  or  order  of  chivalry 

The  Persian  sage  Sadi  expresses  the  same  thought  as  Confucius  in  the  words: 
"To  show  mercy  to  the  evil  is  the  same  as  showing  injustice  to  the  good.  To 
forgive  the  oppressor  is  to  use  violence  against  the  oppressed." 
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which,  like  the  crusaders  in  the  great  ages  of  the  Church,  will  protect, 
with  the  sword  if  need  be,  the  weak  who  are  pushed  aside,  "all  those 
who  are  forced  by  violence",  and  carry  out  justice. 

The  brotherhood  will  not  exclude  the  ideal  contest  to  reach  the 
very  best.  This  free  spiritual  contest  must  always  exist,  because  it  is  a 
means  for  the  creation  of  new  values.  The  characteristic  feature  of  this 
contest  is  that,  contrary  to  war,  class  struggles,  polemics  and  the  like, 
it  is  carried  on  without  hate,  in  the  same  spirit  of  fellowship  as  the 
ideal  contests  of  sports,  and  only  with  such  means  as  this  allows.  Again 
we  must  go  back  to  those  great  centuries  when  a  purely  spiritual  power, 
the  Church  in  the  Middle  Ages,  controlled  and  tamed  brute  forces  and 
we  shall  find  the  right  word.  The  ideal  contest  between  people  and 
nations,  which  must  be  that  of  the  future,  must,  like  a  good  sports 
contest,  be  chivalrous.  This  word  contains  a  strong  ideal.  It  rests  upon 
the  idea  of  one  who  has  an  excess  of  strength  in  himself,  strength  both 
to  control  himself  and  to  help  the  weak  and  rejected  in  the  struggle 
of  life  and  who,  even  in  rivalry  for  the  highest  achievement,  contends 
as  if  in  a  spirit  of  fellowship  with  those  who  are  striving  towards  the 
same  end,  according  to  the  common  rules  of  an  invisible  law,  and  who 
unselfishly  gives  up  his  personal  interests.  The  spirit  of  chivalry  is  one 
of  service. 

It  is  a  well-known  experience  that  the  most  perfect  artistic  result  is 
reached  in  a  play  when  each  of  the  actors  in  it  does  not  think  only  of 
himself  and  try  to  be  prominent,  but  unselfishly  takes  the  place  allotted 
to  him  in  the  whole,  the  ensemble,  and  quietly  works  on  the  plane 
required  by  the  play  when  acting  in  company  with  the  others.  Exactly 
the  same  thing  occurs  on  the  great  stage  of  mankind,  in  the  association 
between  men  and  states.  All  the  evils  and  misfortunes  under  which  men 
suffer  are  due  to  individuals  as  well  as  states  wanting  to  play  a  greater 
part  and  seize  a  greater  place  than  they  are  entitled  to  by  their  ability, 
character  and  the  social  plan  as  a  whole.  It  must  therefore  be  said, 
looking  soberly  at  the  facts,  that  the  future  of  mankind  depends  on 
whether  the  new  type  of  human  being,  which  is  now  only  a  minority, 
gains  the  victory,  whether  the  spirit  of  self-control,  chivalry  and 
unselfishness  will  get  the  power  over  the  minds  of  men. 


The  new  empirical  ethics  and  theory  of  law  is,  as  will  be  seen,  not 
only  an  ethic  of  means,  but  also  of  ethical  aims.  As  the  ethical  object 
of  medical   science   is  the  physical  health   of  man,   so   the   object  of 
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individual  ethics  is  man's  spiritual  health  and  satisfaction  in  the  widest 
sense;  and  the  object  of  social  ethics  is  the  best  possible  ordering  of 
society  for  this  object.  The  object  of  social  ethics  is  derived  from  the 
object  of  individual  ethics.  Man  is  not  made  for  the  sabbath,  but  the 
sabbath  is  made  for  man.  Similarly,  man  does  not  exist  for  society,  but 
society  exists  for  man.  No  reason  can  be  given  for  the  contrary  view 
maintained  by  certain  dictatorial  states. 

1.  The  ultimate  aim  of  ethics,  when  all  the  moments  of  life  are  summed 
up,  is  the  attainment  of  the  individual  human  being's  pleasure  or  lasting 
satisfaction  in  the  widest  sense  and  the  avoidance  of  pain.  Even  the  most 
life-denying  thinkers,  like  Augustine  and  Buddha,  build  in  reality  on 
the  same  valuation,  when  holding  the  view  that  human  life  is  so  full  of 
grief  and  suffering  that  it  would  be  best  for  man's  life  to  end.  For  here 
the  ethical  aim  is  the  avoidance  of  pain,  the  cessation  of  all  human 
suffering.  So  that  neither  do  these  negative  views  lead  us  outside  man 
and  the  purpose  of  his  life. 

This  purpose,  the  welfare  of  man  individually,  leads  us  to  the  law  of 
character.  1\  also  leads  to  the  law  which  I  have  called  the  social  law, 
for  no  man  can  seek  the  deepest  satisfaction  in  peace  and  security  if  all 
men  do  not  follow  that  law,  that  they  do  not  injure  each  other. 

2.  Furthermore,  the  purpose  can  also  be  a  reason  for  men  to  help  each 
other  in  need;  this  is  a  kind  of  mutual  insurance  to  protect  them  against 
accidents;  and  this  is,  in  fact,  the  basis  of  all  modern  legislation  on 
insurance  against  illness,  disablement,  unemployment  and  old  age  with- 
out means  of  subsistence. 

3.  Next,  however,  in  view  of  the  aim  being  the  greatest  satisfaction  of 
men  individually,  as  pointed  out  above,  it  may  be  possible  to  reach  that 
state  of  social  unselfishness  which  will  cause  the  regulating  and  leading 
positions  in  the  community  to  be  filled  by  those  who  are  fitted  for  them 
by  their  ability  and  other  qualities,  for  if  this  law  is  carried  out  it  will 
benefit  everyone;  this  reality  is,  in  fact,  as  shown,  only  a  part  of  the 
social  law,  for  when  the  positions  are  filled  without  consideration  of 
capacity  or  quality,  it  injures,  directly  or  indirectly,  all  the  members 
of  the  community. 

On  the  other  hand,  one  cannot,  as  we  saw,  in  view  of  the  object  arrive 
at  the  utilitarian  principle  that  the  individual  must  work  for  the  greatest 
possible  quantity  of  feelings  of  pleasure  in  the  greatest  possible  number 
of  people,  without  regard  to  their  quality  or  behaviour  towards  oneself. 
The  individual  has  fulfilled  that  which  may  be  called  his  ethical  duty 
when  he  avoids  injuring  his  neighbour  and  helps  him  in  need.  Beyond 

11 


162 

that,  whom  he  will  love,  and  for  whom  he  will  sacrifice  himself  m^ust 
depend  entirely  on  whom  he  is  particularly  attached  to  in  life,  or  with 
whom  he  feels  the  closest  affinity,  mentally  or  spiritually. 

4.  Here  individual  ethics  fills  up  the  social  one.  Love  of  human  beings 
is  among  the  highest  forms  of  happiness,  in  countless  instances  it  leads 
men  to  sacrifice  themselves  unselfishly  for  others,  namely  for  those  they 
know  and  love.  And  it  must  be  emphasised  that  in  itself  it  is  felt  to  be  a 
state  of  individual  happiness,  as  a  particular  satisfaction  to  be  kind  and 
helpful  towards  the  large  number  of  unknown  people,  that  is,  at  the  whole 
of  that  stage  in  which  their  bad  qualities  have  not  yet  become  evident,  or 
in  which  they  are  really  good  and  helpful  people  themselves. 

5.  Lastly,  it  must  be  pointed  out  that  if  an  action,  an  invention,  a  system 
or  an  institution  has  effects  in  extensive  unknown  circles  of  mankind  the 
leading  principle  of  course  must  be  that  the  said  action,  invention, 
system  or  institution  shall  be  beneficial  to  these  great  circles  or  to  man- 
kind as  a  whole.  That  is  the  interest  of  all. 


CHAPTER  6 
THE  .ESTHETICAL  EVALUATION. 

A  Community  Founded  on  Beauty. 

When  it  is  seen  how  many  different  opinions  have  been  advanced 
during  the  course  of  time  on  what  "the  beautiful"  is,  and  what  endless 
discussions  there  have  been  about  it,  it  must  be  admitted  that  Socrates 
was  right  in  saying  that  "the  beautiful"  is  difficult.  At  this  very  day 
we  are  not  yet  able  to  give  a  scientific,  objective  explanation  and  reason 
for  calling  one  thing  "beautiful"  and  another  unbeautiful  or  hideous. 

That  which  is  needed  first  and  above  all  is  to  get  ideas  clear.  First 
a  boundary  must  be  set  about  the  sphere  of  the  beautiful,  and  we  must 
try  to  determine  what  is  certainly  excluded,  and  what  is  certainly 
included  in  the  idea,  the  beautiful.  Great  confusion  has  arisen  in  this 
sphere,  because  elements  which  are  really  irrelevant  have  been  in- 
troduced into  it. 

First  it  must  be  emphasised  that  the  idea  of  beauty  is  not  restricted 
to  the  works  of  man.  We  speak  of  a  beautiful  landscape,  a  beautiful 
head,  a  beautiful  body  and  the  opposite.  On  the  other  hand  there  are 
a  number  of  works  of  man  which  are  intended  to  produce  effects  of 
beauty,  and  we  call  these  works  of  art  and  the  essence  of  them  art 
in  the  widest  sense.  In  this  must  be  included:  painting,  sculpture, 
architecture,  music  and  literature  (the  last-named  comprising:  poems, 
dramas,  novels  and  the  like).  Art  is  therefore  a  somewhat  narrower 
concept  than  beauty.  But  whether  the  phenomenon  we  call  beauty 
originates  in  nature  or  in  art,  the  question  is:  on  what  exactly  does 
this  X  depend,  this  impression  of  nature  and  art  that  we  call  an  im- 
pression of  beauty? 

Like  all  other  human  forms  of  life  which  are  the  aim  of  oui 
endeavour,  the  impression  of  phenomena,  of  beatuy,  must  in  the  last 
resort  depend  on  feelings  of  satisfaction,  of  pleasure.  All  art  gives  ex- 
pression to  feelings.  There  may,  of  course,  among  these  also  be  ex- 
pressions of  feelings   of  pain.   A  drama,   for  instance,   also   describes 
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human  suffering,  illness,  death,  tragic  human  destinies.  But  firstly,  the 
reader  is  free,  raised  above  these  sufferings,  as  they  do  not  touch  his 
personal  life;  and  next,  these  impressions  of  human  sufferings  enter 
only  as  single  elements  into  the  poet's  work,  which  in  its  entirely,  in 
the  interplay  of  all  its  elements,  must  give  the  reader  or  spectator  a 
satisfaction  of  one  kind  or  another. 

But  while  all  art,  all  beauty,  gives  expression  to  or  produces  feelings 
which  in  their  entirety  satisfy  or  please,  conversely  not  all  feelings  of 
pleasure  are  art  or  beauty.  These  concepts  are  far  more  restricted  than 
the  concepts,  feelings  of  pleasure.  Beauty,  art,  is  the  expression  of  a 
quite  particular  group  of  feelings.  Here  it  must  presumably  be  empha- 
sised that  beauty  and  art  are  primarily  impressions  that  we  receive 
through  the  senses,  which,  according  to  the  examination  above,  are 
justly  characterised  as  the  higher  senses,  of  the  eye  and  ear.  Painting, 
sculpture,  architecture,  music,  poetry,  are  art,  beauty,  but  the  culinary 
"art",  despite  the  linguistic  designation,  is  quite  outside  the  concept 
beauty.  We  may  obtain  many  feelings  of  pleasure  through  the  im- 
pressions of  taste  of  food  and  drink,  but  it  is  another  particular  group 
of  feelings  of  pleasure,  distinctly  separate  from  the  particular  group  of 
feelings  of  pleasure  which  we  get  through  the  eye  and  ear  as  im- 
pressions of  beauty  from  a  picture,  a  sculptor's  work,  a  piece  of  music, 
a  poem.  As  paintings  and  sculpture  are  external  objects,  elements  such 
as  movement  and  touch  naturally  have  their  part,  and  impressions 
through  the  sense  of  smell  also  enter  in  as  elements  in  a  few  other 
impressions  of  beauty;  but  the  preponderant,  the  dominant  element  in 
all  beauty  and  art  is  the  impression  through  sight  and  hearing.  So 
that  the  impressions  of  the  sense  of  taste  are  quite  outside  these  con- 
cepts. The  enjoyment  of  food  and  drink  and  other  enjoyments  through 
the  lower  senses  have  their  just  place  in  the  life  of  man  within  certain 
limits,  and  they  are  controlled  partly  by  the  same  psychical  laws  as 
the  feelings  of  pleasure  arising  from  the  higher  sense  impressions.  But 
it  is  only  partly;  and  they  must,  as  I  presume  I  have  shown  in  the  fore- 
going, be  subordinated  to  the  higher  impressions,  the  cultural  values, 
science,  character,  community  and  art  arising  from  them.  There  is 
therefore  a  reason  for  making  a  sharp  division  between  the  enjoyments 
mentioned  and  the  world  of  art  and  beauty. 

There  must  be  a  certain  collaboration  between  the  various  values  of 
culture.  They  must  all  serve  mankind.  A  certain  harmony  or  correlation 
between  them  is  therefore  necessary.  Meanwhile  they  are  on  a  level, 
all  equally  independent  in  relation  to  each  other.  The  coordinations,  the 
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correlation  between  them  must  therefore  not  take  place  in  such  a  way 
that  one  or  more  of  them  is  subordinated  to  the  others  or  to  a  single 
one  of  them.  The  experience  of  the  history  of  man  shows  that  in  the 
long  run  such  a  subordination  is  unfortunate,  and  injurious  to  civilisa- 
tion as  a  whole.  Thus  science  should  not  be  subordinate  to  the  com- 
munity. Unfortunate  results  always  follow  when  the  social  power  tries 
to  hinder  the  liberty  of  scientific  research.  Concerning  art,  many 
attempts  have  been  made  in  the  course  of  time  to  subordinate  it  to 
other  cultural  values,  to  take  it  into  the  service  of  now  one,  now  another 
of  them.  Hence  many  misunderstandings  have  arisen,  as  well  as  wrong 
trends  of  thought  in  literature  and  pictorial  art.  In  the  end,  however, 
after  a  shorter  or  longer  period,  art  has  always  maintained  its  inde- 
pendence and  liberty,  and  the  works  of  art  that  arose  under  the  influence 
of  the  mistaken  tendency  have  sunk  into  oblivion.  In  the  eighteenth 
century,  in  agreement  with  the  rationalistic  and  utilitarian  tendency  of 
that  period,  there  was  a  general  opinion  that  art  ought  to  serve  society, 
ought  to  be  useful  to  the  common  weal,  and  the  literature  of  the  eigh- 
teenth century  is,  in  fact,  rich  in  didactic  and  in  practical  writings  of 
direct  use  to  the  civic  community.  This  tendency  therefore  really  means, 
that  art  is  to  be  wholly  subordinated  to  another  cultural  value,  that  is, 
to  ethics.  The  new  trend  of  thought,  romanticism,  that  emerged  in  the 
nineteenth  century,  virtually  means  that  art  emancipates  itself  from 
this  state  of  subordination  and  asserts  its  independence.  The  romantics 
ranged  themselves  in  deliberate  opposition  to  the  utilitarian  rational- 
istic, Philistine  views  of  art  of  the  eighteenth  century.  The  Danish  poet, 
Oehlenschlaeger'),  who  in  his  play,  "St  John's  Eve",  agrees  with  other 
romantics  in  scoffing  at  the  middle-class  citizen's  demands  of  art,  that 
is  must  be  of  use,  in  another  poem  (the  memorial  poem  on  Wiedewelt)-) 
unconsciously  finds  the  right  expression  for  the  world  of  art  as  a  world 
that   speaks  to   the  individual   human   soul   and  evokes  feelings   that 

1)  Oehlenschlaeger,  Adam  Gottlob  (1779 — 1850).  His  father  was  organist  at 
the  church  of  Fredeniksberg,  now  a  suburb  of  Copenhagen.  At  school  was 
greatly  influenced  by  one  of  the  masters,  who  awoke  his  interest  in  the  sagas 
and  in  Norse  mythology.  Another  young  poet,  Henrik  Steflens,  who  had 
studied  in  Jena,  led  him  to  romanticism,  and  later  he  began  to  write  the 
dramas  that  were  inspired  by  the  sagas  of  the  Edda. 

2)  Wiedewelt,  Johannes  (1731 — 1802).  Danish  sculptor  and  son  of  a  sculptor. 
In  1750  went  to  Paris  and  studied  under  Couston,  fits,  and  in  1754  went  on  to 
Rome,  where  he  met  Winckelmann,  the  enthusiast  on  antique  art.  He  is  a 
typical  example  of  the  struggle  between  the  style  of  the  period  of  Louis  XVI 
and  the  antique  and  baroque. 
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belong  to  other  regions  in  man's  nature  than  those  of  community  and 

science,  and  that  are  quite  as  independent  and  valuable  as  they,  when 

he  makes  poetry  express  the  forcible  effects  on  the  mind  of  the  sister 

art,  the  plastic  one:         t^       i     t  j 

^  Deeply  I  gazed 

And  Nature  in  my  soul 

Kindled  her  magic  flame. 

Deeply  stirred,  into  the  stone 

I  carved  strong  lines 

Of  Nature's  harmony. 

Art,  poetry,  as  well  as  music  and  the  plastic  art,  makes  its  own  intense 
appeal  to  the  human  soul;  as  science  does,  and  the  life  of  the  community, 
each  in  its  own  way. 

Meanwhile  this  was  again  overlooked  at  the  end  of  the  nineteenth 
century.  A  tendency  arose  then,  realism  or  naturalism,  which  main- 
tained that  art  ought  to  give  a  reliable  description  of  reality,  of  real 
life.  This,  however,  is  the  task  of  another  cultural  value,  that  of  science. 
so  that  what  this  tendency  demanded  was,  in  fact,  that  art  was  to  be 
subordinated  to  the  same  task.  Realism  and  naturalism  overlooked  the 
fact  that  art  can  not  and  must  not  undertake  the  task  of  science,  any 
more  than  the  work  of  the  community,  but  has  its  own  task:  that  of 
expressing  and  producing  a  world  of  feeling  of  a  peculiar  and  special 
kind,  which  has  nothing  to  do  with  science  and  description  of  reality 
any  more  than  with  the  community  and  its  functions.  The  champions 
of  realism,  however,  not  only  laboured  under  this  misapprehension, 
several  of  them  also  indistinctly  intermingled  other  alien  elements,  as 
in  their  demands  for  realistic  descriptions  they  also  unconsciously 
interwove  them  with  quite  other  demands,  such  as:  that  literature  must 
serve  "progress",  must  work  for  the  "free  unfolding  of  humanity",  for 
its  freedom  from  inherited  customs  and  the  restraints  of  authority,  it  must 
"set  up  problems  for  discussion"  and  so  on  (Georg  Brandes).  As  will 
be  seen  they  are  all  tasks  that  belong  to  ethics,  and  which  rationally 
can  only  be  solved  by  objective,  scientific  ethics,  just  as  the  description 
of  reality  can,  taken  as  a  whole,  only  be  entrusted  to  descriptive, 
objective  science.  But  art  must  in  the  front  rank  not  aim  at  anything 
of  all  this,  but  give  mankind  quite  different  values.  It  is  another  matter 
that  deep  insight  into  real  human  life  and  ethical  lines  of  life  often 
enter  as  elements  into  great  art,  as  shown  in  the  foregoing. 

It  is  not  only  the  eighteenth  and  nineteenth  century  that  have  laboured 
under  tlie  above-named  misapprehension  and  intermingling  of  irrelevant 
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things  through  these  trends  of  thought,  of  utilitarian  rationalism  and 
realism.  The  twentieth  century  too,  has  its  mistaken  tendency  which 
also  wants  to  subject  art  to  a  purpose  quite  alien  to  it.  In  several 
departments,  particularly  in  architecture  and  other  applied  art,  a  trend 
of  thought  maintains  that  art  must  be  the  expression  of  what  is  suit- 
able to  the  purpose,  that  in  every  respect  it  must  realise  only  that  which 
is  practically  useful.  When  an  object  from  a  practical  point  of  view 
answers  its  purpose  it  is  beautiful  in  itself  (the  so-called  func- 
tionalism).  This  tendency  corresponds,  in  the  misunderstanding  of 
the  object  of  art,  to  the  utilitarian  rationalism  of  the  eighteenth  and 
the  realism  of  the  nineteenth  century;  like  these  it  wants  to  make  art 
subservient  to  purposes  quite  alien  to  it,  in  this  case  technics.  It  is  there- 
fore necessary,  however,  to  emphasise  once  again,  that  art  has  neither 
to  be  useful  in  the  sense  of  socially  useful,  as  demanded  by  the  ration- 
alistic, narrow-minded  tendency  in  the  eighteenth  century,  or  useful 
in  the  sense  technically  useful,  as  the  tendency  mentioned  above  of  the 
twentieth  century  thinks,  any  more  than  that  it  must  give  a  scientific 
account  of  reality,  such  as  required  by  realism.  There  are,  fortunately, 
other  aspects  of  life  than  the  useful.  Schiller  says:  "Man  plays  only 
where  he  is  man  in  the  full  sense  of  the  word,  and  man  is  only  then 
wholly  and  fully  man  where  he  plays".  And  he  sees  something  central 
in  art  in  this:  that  with  effortless  ease  it  forms  the  moments  of  our 
lives.  Of  the  utility-century  in  which  he  lived,  the  eighteenth,  he  says: 
"Utility  is  the  great  idol  of  the  age,  for  whom  all  forces  are  to  toil 
like  slaves,  to  whom  all  talents  must  do  homage.  In  this  great 
balance  the  spiritual  merits  of  art  are  of  no  weight,  and,  deprived  of 
all  encouragement,  it  disappears  from  the  noisy  fair  of  the  century." 
Schiller  is  right.  When  man  again  becomes  like  a  child  and  lives  in 
the  moments  of  life  in  play  that  has  found  release  in  plajang  in  ease 
and  grace,  moments  to  which  man  is  lifted  up  by  art,  man  is  at  the 
same  time  for  a  short  while  delivered  from  the  cares  of  life,  from  all 
considerations  of  utility,  technical  or  social.  These  varieties  of  utility 
also  give  man  feelings  of  satisfaction.  But  it  is  only  good  that  life  is 
rich  enough  also  to  give  man  other  feelings  of  satisfaction  than  these. 
In  the  front  rank  the  object  of  art  is  to  create  spontaneous  joy,  to  release, 
elevate  and  arouse  enthusiasm  in  the  human  soul,  so  that  it  feels  as 
free  and  light  as  a  child  at  play.  But  all  this  has  nothing  to  do  with 
technical  or  social  utility.  It  is  a  matter  of  course  that  a  practical  thing 
like  an  implement  or  a  building  must  entirely  fulfil  its  practical  pur- 
pose as  an  implement  for  work,  as  a  building  for  occupation,  w^orkshop 
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or  the  like.  But  if  the  implement  or  the  building  has  also  to  have  the 
effect  of  a  work  of  art  upon  us,  they  must,  besides  giving  the  satis- 
faction of  being  practical  and  useful,  create  spontaneous  joy  in  us  by 
their  lines,  forms,  colours.  This  joy  is  a  quite  peculiar  kind  of  satis- 
faction which  must  be  clearly  and  sharply  separated  from  the  satis- 
faction produced  by  the  practically  useful.  Music,  poetry,  painting  is  not 
"practical",  has  no  practical  purpose  of  utility,  but  only  the  purpose  of 
creating  joy;  and  this  may  perhaps  be  considered  just  as  important  as 
the  practical  purposes.  But  an  implement,  a  building,  can  also  by  its 
very  appearance,  give  us  this  spontaneous  joy,  besides  being  of  full 
practical  usefulness.  There  are  several  possibilities  for  every  implement 
and  building,  all  equally  satisfying  from  a  technical  point  of  view.  The 
task  of  the  talented  handicraftsman  and  architect  is  to  find,  in  these 
equally  good  practical  possibilities,  the  form  that  gives  the  beholder 
the  particular  joy  that  we  call  beauty.  So  that  art  endows  the  im- 
plement and  building  with  a  new  quality  along  with  the  practical  one 
of  utility. 

Meanwhile  we  have  hitherto  not  succeeded  in  finding  out  in  what  this 
quality,  which  we  designate  by  terms  like  art  and  beauty,  consists,  in 
other  words,  in  making  aesthetics  a  science.  This  is  the  reason  why  the 
tendencies  of  practical  utility  deny  the  existence  of  this  quality.  But 
this  is  of  course  just  as  incorrect  as  it  would  be,  for  instance,  in  the 
sphere  of  the  lower  organs  of  sense  when  two  dishes  are  equally  whole- 
some, to  deny  the  quality  that  one  of  them  tastes  better  than  the  other. 
It  is  a  bad  scientific  method  to  deny  the  existence  of  a  phenomenon, 
merely  because  we  have  not  yet  been  able  to  determine  it.  In  order  to 
make  a  basis  for  scientific  aesthetics  we  must  find  out  objectively  the 
laws  governing  the  conditions  on  which  depend  the  particular  feelings 
of  satisfaction  produced  by  art,  by  beauty,  and  whence  they  arise. 

Here,  as  I  understand  it,  the  only  way  in  the  sphere  of  art  is  to  follow 
that  which  I  have  called  the  experimental  valuating  method,  which, 
as  shown  in  the  foregoing,  must  be  applied  in  all  science,  including 
ethics,  in  the  shaping  of  character  and  community,  nay  of  all  cultural 
values.  In  the  sphere  of  art  we  must  therefore  try  to  find  out  dispas- 
sionately what  are  the  physiological  and  psychological  conditions  which, 
in  coherences  governed  by  law,  produce  the  feelings  of  satisfaction 
called  beauty. 

The  experimental  method  will  now  show  us  clearly  that  beauty  is 
an  independent  quality  arising  from  particular  physiological  and  psy- 
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chological  conditions.  The  simplest  instances  of  daily  life  are  enough 
to  show  this.  Three  connected  iron  rods  with  holes  for  candles,  tin 
plates  and  tin  cups  on  a  table  are,  from  a  practical  point  of  view, 
perfectly  suitable  to  the  purpose,  the  consumption  of  a  meal.  A  table 
with  tliree-branched  silver  candlesticks,  Dresden  china  and  flowers 
gives  us,  however,  besides  the  suitable,  also  a  particular  feeling  of 
festivity  and  beauty,  while  the  above-mentioned  iron  rods  and  tin  plates 
give  us  a  dull  and  dreary  impression.  A  Gothic  church,  with  its  soar- 
ing high  cross-vaultings  and  its  high  towers  gives  us  a  peculiar,  strange 
feeling  of  satisfaction.  It  is  difficult  to  define  it.  We  can  say,  perhaps, 
that  we  get  a  feeling  of  quiet,  of  recollection  and  solemnity  which  we 
call  devotion,  a  feeling  that  seems  to  allow  us  to  see  our  life  in  a  wider 
perspective,  in  a  higher  light.  But  from  the  point  of  view  of  purely 
practical  use  this  upward  soaring  of  Gothic  architecture  is  quite  super- 
fluous. To  take  another  example  it  may  be  mentioned  that  the  white 
and  yellow  walls  of  our  peasant  farm-houses  involuntarily  please  us 
as  festive  and  beautiful,  while  the  grey  cement  walls  in  the  long, 
monotonous  rows  of  streets  in  modern  towns  seem  to  us  dreary  and 
depressing.  Certain  combinations  of  sounds,  which  we  call  noise  and 
racket,  we  find  hideous,  other  combinations,  such  as  the  music  of  Bach, 
Handel  and  Mozart,  we  find  beautiful,  but  they  have  nothing  to  do  with 
practical  purpose.  Indeed,  they  are  quite  outside  the  conception  of  "pur- 
pose" (of  "functionalism"). 

The  cases  mentioned  are  only  examples  of  qualities  verified  by  ex- 
perience and  experiment,  coming  under  what  we  call  beauty  and  art; 
we  can  go  on  verifying  this  quality  by  experience  in  thousands  of 
cases.  It  is  a  question  of  examining  systematically  and  experimentally 
whether  it  is  possible  to  point  out  certain  law-governed  physiological 
and  psychological  conditions  on  which  this  particular  quality,  this 
feeling  of  pleasure  depends. 

Here,  so  far  as  I  can  see,  it  is  necessary  first  to  emphasise  the  general 
physio-psychic  natural  laws  which  I  have  tried  to  point  out  in  the 
foregoing,  and  which  are  presumably  at  the  back  of  all  particular 
human  values  of  feeling,  ethical  and  aesthetic,  namely,  the  law  of  the 
relation  between  1)  the  intensity  and  duration  of  the  feeling  of  pleasure, 
of  2)  the  psychic  vacua  and  variation,  of  3)  the  relatively  greater  possi- 
bilities of  variation  in  the  higher  organs  of  sense,  the  eye  and  ear,  in 
comparison  with  the  other  organs  of  sense,  and  4)  the  laws  of  con- 
centration, see  above  pp.  158 — 166.  Laws  1  and  2  might  already  suf- 
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ficiently  explain  why  the  suitable  does  not  coincide  with  the  beautiful. 
The  monotonous  dull  and  drab  phenomena  are  dreary  and  depressing, 
whether  they  are  iron  rods,  tin  plates  or  the  endless  rows  of  cement- 
fronted  houses  of  the  large  towns.  They  may  all  be  very  suitable  to 
their  purpose,  but  they  are  not  what  we  call  beautiful.  Variation  in 
forms  and  colours  enrich  our  minds  in  a  way  that  is  one  of  the  deter- 
mining elements  in  that  quality  of  pleasure  that  we  call  beauty.  Law  3 
explains  why  this  quality  is  found  within  the  sphere  of  the  higher 
organs  of  sense.  4,  the  law  of  concentration,  also  means  in  this  sphere 
that  life  can  be  understood  in  two  ways  in  the  world  of  man.  Besides 
the  ordinary  animal  life  there  is  within  this  that  which  I  have  called 
the  concentrating  moments  or  life  to  the  second  power,  see  above 
p.  118  seq.  Julius  Lange^)  has  said  that  art  is  a  substitute  for  life. 
Presumably  he  takes  the  word  "life"  here  in  the  sense  of  concentrated 
life.  But,  as  I  understand  it,  art  does  not  give  any  substitute  for  it; 
it  gives  life  itself  to  the  second  power  like  a  few  other  values.  The 
concentrated  moments  of  life,  of  which  we  can  say  later  that  we  feel 
that  we  have  lived,  we  human  beings  find  in  work,  in  love  of  others; 
but  we  also  find  them  in  the  world  of  art  and  beauty.  Nothing  of  that 
which  is  called  art,  in  painting  and  sculpture,  in  poetry  and  music,  in 
architecture,  deserves  the  name  of  art  and  beauty,  which  does  not  make 
us  live  in  this  strong  sense,  which  does  not  inspire,  elevate  and  enrich 
us,  which  does  not  give  us  anything  else  and  more  than  animal  life. 
The  artistic  effect  or  the  effect  of  beauty  depends,  taken  as  a  whole, 
on  an  interplay  of  different  elements.  These  also  assert  themselves  in 
other  spheres  of  life,  only  not  in  that  peculiar  interplay  which  creates 
art.  In  the  alternating  and  concentrating  effort  another  basic  condition 
is  also  manifested;  we  fmd  it  likewise  in  other  spheres  of  culture  but 
in  the  sphere  of  art  it  enters  into  a  special  alliance  with  the  elements 
pointed  out,  alternation  and  concentration.  In  all  spheres  of  culture  there 
is  an  effort  to  attain  order  and  regularity;  we  encounter  this  effort  in 
science,  in  character  and  in  society,  in  daily  economic  life,  as  a  civilis- 
ing factor.  In  all  spheres  a  control  of  the  phenomena  is  obtained  through 
this  order  and  regularity.  We  also  encounter  this  striving  after  order 
and  regularity  as  an  element  in  our  concept  of  beauty  along  with  the 
element  of  variation.  When  we  seek  variation  in  impressions  there  is 


1)  Lange,  Julius  Henrik  (1838 — 1896).  Art  historian.  The  history  of  art  became 
for  him  mainly  a  way  of  peneitrating  to  the  sublime  thoughts  that  had  guided 
the  artist  who  had  produced  the  work. 
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an  involuntary  striving  after  regularity  in  the  variations.  When  there 
is  a  particular  effect  of  pleasure  or  of  beauty  in  what  may  be  called 
rhythm  in  a  wider  sense,  it  is  due  to  the  exhilaration  of  variety  being 
attained  simultaneously  with  a  certain  harmony  or  sereneness  through 
the  law-governed  repetition,  at  intervals,  of  the  same  impression;  this 
rhythm  is  to  be  found  equally  well  in  the  row  of  columns  of  a  Greek 
temple  and  in  verse  or  in  music.  It  is  the  fundamental  tendency  of  all 
other  spiritual  spheres  that  here,  too,  asserts  itself.  It  would  seem, 
though,  that  this  could  be  extended,  for  even  where  we  seek  what  is 
enlivening  for  the  soul  in  the  richest,  most  highly  varied  alternation, 
there  is  an  unconscious  striving  after  a  certain  balance  between  the 
individual  parts  and  the  whole,  which  we  also  encounter  in  the  other 
spheres  of  human  life,  experience  having  taught  us  everywhere  that 
only  that  balance  between  the  single  parts  and  the  whole,  in  which  the 
single  part  is  not  allowed  to  overwhelm  the  others,  leads  to  that  con- 
trol of  the  phenomena  which  is  the  right  solution  in  all  the  affairs 
of  life.  Even  in  buildings  of  the  richest  style  of  the  renaissance  or 
rococo  period  we  meet  with  a  certain  regularity,  harmony,  balance  as 
dominating  features  in  spite  of  the  multiplicity  of  the  details. 

This  element  in  the  concepts  beauty  and  art:  order  and  regularity, 
explains,  inter  alia,  why  we  find  the  muddled  building  in  the  large 
towns  of  the  present  day  hideous.  By  muddled  building  I  understand 
that  quite  fortuitous,  unplanned  haphazard  mixture  of  all  kinds  of 
buildings,  all  of  different  sizes,  practical  uses  and  "styles",  and  their 
further  mixing  up  with  Nature.  To  begin  with,  muddled  building  is 
uneconomical  from  a  conmiunity's  point  of  view,  as  an  economical  and 
sensible  town  planning  already  demands  a  clear  separation  in  different 
quarters  of  buildings  for  different  practical  purposes,  residential  quarters 
in  one  part,,  factory  quarters  in  another,  and  so  on.  But  muddled 
building  gives  us,  besides,  a  particular  mental  and  physical  effect  of 
vexation,  which  we  can  justly  call  ugly  or  hideous,  because  in  its 
disorder  and  lack  of  harmony  it  is  antagonistic  to  a  basic  element  in 
the  concept  of  beauty,  which  expresses  the  core  of  the  structure  of  the 
human  spirit,  namely  the  need  of  order,  control  by  law  and  equilibrium. 

An  element  which  is  a  special  link  in  the  element  of  variation  must 
be  mentioned  as  one  that  is  often  overlooked  in  modern  architecture, 
because  the  physiological  and  psychological  laws  which  I  have  tried  to 
point  out  are*not  realised  at  all,  and  what  we  call  beaut}'  depends  on 
them.  The  element  I  wish  to  point  out  here  is  the  special  need  of 
strong,  vivid  colours  on  the  background  of  monotonous,  grey  and  gloomy 
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impressions.  Here  the  climatic  conditions  are  also  particularly  evident, 
and  this  is  likewise  overlooked  in  the  building  of  modern  towns.  While 
the  relation  between  order  and  balance  affect  impressions  in  their 
relation  to  the  entire  picture,  the  last-named  element  is  a  decisive 
factor  in  the  effect  of  light  and  the  choice  of  colour.  In  countries  like 
the  Scandinavian,  and  in  northern  Europe  generally,  where  the  summer 
is  short  and  the  light  is  scarce  in  the  autumn  and  winter,  and  even 
during  the  time  when  the  sun  is  up  and  is  often  veiled  by  clouds,  it  is 
important  that  the  art  of  building  should  aim  at  invigorating  the  mind 
with  bright  colours.  The  builders  of  our  old  peasant  homesteads  instinc- 
tively understood  this  when  they  brightened  the  farmhouse  and  its 
adjoining  wings  with  festive  bright,  yellow  or  red  colours.  In  the  latter 
half  of  the  nineteenth  century,  on  the  contrary,  in  the  large  towns  and 
also  in  northern  Europe,  we  get  the  dark,  monotonous  cement-faced 
house  facades  which  have  a  depressing  effect  and  in  the  narrow  yards 
produce  an  impression  of  gloomy  shafts.  It  is  difficult,  of  course,  to  set 
up  fixed  rules  for  the  effect  of  light  and  colour.  There  must  be  a  certain 
latitude  here — except  for  what  is  dull  and  that  which  in  its  awkward- 
ness and  incompetence  breaks  away  from  the  whole. 

To  the  large  population  the  suburban  quarters  in  the  towns  of  the 
nineteenth  century,  in  the  comparatively  poor  light  of  northern  Europe, 
mean  a  daily  wandering  through  a  wilderness  of  dark,  dreary  streets, 
of  cheerless  back  yards  and  various,  sporadic  and  clumsy  attempts  at 
"style",  and  this  ought  not  to  occur  again.  Several  years  ago  I  suggested 
to  the  house  owners  in  the  cheerless  suburban  districts  that  they  should 
brighten  up  the  gloomy  courtyards  at  the  back  by  lime-washing  the 
wall  surfaces  with  light,  white  or  yellow  colours,  as  they  must  under- 
stand what  even  this  modest  attempt  would  mean  in  its  effect  on  the 
minds  and  the  sense  of  beauty  of  the  inmates  of  the  houses  at  the  back, 
and  it  is  pleasant  to  note  that  several  house  owners  have  acted  on  this 
suggestion  during  recent  years. 

Presumably  beauty  in  festive  indoor  arrangements  also  depends  on  a 
great  effect  of  contrast  in  variation,  for  instance  in  flowers,  shining 
silver  candelabra  and  porcelain  in  richly  varied  patterns.  The  contrast, 
the  background  of  all  this,  is  darkness,  night,  dull  weather.  In  all  this 
darkness  and  dulness  we  need  that  refreshment  of  the  mind,  that  release 
from  what  is  depressing  and  disheartening,  which  only  the  festivity  of 
life  in  lights  and  colours  that  beauty  is  can  give. 

A  particular  kind  of  concentration,  of  life  to  the  second  power,  is 
encountered  in  certain  feelings,  which  can  presumably  be  summed  up 
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in  the  expression:  the  exalted.  It  is  difficult  scientifically  to  get  a  grasp 
of  this  and  define  it  and  to  unravel  the  conditions  of  its  causes.  We  can 
begin  by  verifying  that  here  we  are  faced  with  feelings  of  satisfaction 
which  are  of  a  quite  special  value  to  mankind,  and  that  these  particular 
feelings  often  enter  as  one  of  the  elements  into  what  we  call  beauty 
and  art.  The  exalted  gives  us  a  deep  feeling  of  quiet;  in  this  quiet  it 
leads  us  as  it  were  up  on  a  mountain  whence  we  look  out  over  the  life 
of  man,  in  which  our  own  life  is  a  link.  A  striving  upwards  towards 
heights,  towards  wide  outlooks  upon  life,  also  allows  room  for  the 
imagination,  for  dreams. 

The  spiritual  release  given  by  this  striving  and  the  great  possibilities 
it  gives  to  imagination  and  dreams,  makes  it  an  essential  element  in  great 
art.  To  the  human  mind,  which  is  often  cramped  and  shrivelled  under 
the  pressure  of  the  trifles  and  anxieties  of  daily  life,  the  feeling  of  the 
exalted  is  a  deliverance  from  them,  an  elevation  above  them  to  a  world 
of  forebodings  and  dreams,  from  as  far  back  as  the  men  of  the  Middle 
Ages  in  the  small  towns  and  restricted  conditions,  who  met  with  the 
exalted  in  the  lofty  vaultings  and  soaring  towers  of  the  mighty  Gothic 
cathedral,  to  men  who  in  the  first  part  of  the  nineteenth  century  met 
with  it  in  the  pictures  of  a  Turner,  a  Moritz  von  Schwindt,  with  the 
wide  perspectives  so  full  of  forebodings.  When  the  poet  describes  the 
coming  of  the  dawn:  "the  rising  sun  in  the  east,  spreading  its  gold 
across  the  sky,  on  hill  and  dale  and  mountain,  and  over  land  and  towTi," 
we  see,  with  vague  forebodings,  looking  down  from  the  heights,  land 
and  towns  in  the  distance,  through  the  morning  mists  that  the  light  is 
dispelling. 

Contrarywise,  the  flattened,  the  shortened,  the  low  usually  has  a 
depressing,  dispiriting,  banal  effect.  The  fascination  felt  by  man  for  the 
heights  is  difficult  to  trace;  possibly  it  is  due  to  rather  complex,  physio- 
logical and  psychological  circumstances.  When  man  rose  up  to  an  erect 
position  in  existence,  both  physically  and  spiritually,  it  was  not  only 
the  body  and  the  manner  of  walking  that  was  erect,  but  the  eye  looked 
up  and  out  at  a  wide  horizon,  and  then  human  thought  set  out  on  its 
conquest  of  the  world,  ever  further  out  and  higher  up.  It  is  only  natural 
that  this  attraction  should  find  expression  as  one  of  the  elements  in 
beauty,  in  art.  Besides  the  examples  indicated  arrangements  of  space 
may  also  be  mentioned.  Thus  lofty  rooms  and  halls  give  en  impression 
of  beauty  which,  in  connection  with  other  elements,  can  make  an 
impression  of  freedom  and  festivity  on  the  mind. 

In  view  of  the  phenomena  which  I  have  tried  to  point  out  above,  one 
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may  perhaps  meanwhile,  as  a  working  basis,  define  beauty  as  particular 
arrangements  of  sense  impressions,  received  mainly  through  sight  and 
hearing — from  nature  around  us  or  from  art — which  impressions  give 
us  feelings  of  satisfaction  of  life,  more  intense  than  ordinary  physical 
life,  which  satisfaction  depends  on  a  number  of  different,  combined 
elements,  among  which  may  be  particularly  emphasized:  a)  variation, 
including  the  great  effect  of  contrast  to  unpleasing  conditions  (among 
them  the  dull  and  monotonous),  b)  rhythm  or  regularity  in  the  occur- 
rence of  impressions  in  time  (sound  impressions  in  music  and  poetry) 
or  in  space  (sight  impressions  in  paintings,  sculpture,  architecture)  and 
c)  the  sublime.  This  does  not  mean,  of  course,  that  all  these  elements 
enter  into  every  impression  of  beauty,  of  art;  but,  as  I  understand  it, 
these  impressions  always  depend  on  a  hai^mony  of  a  greater  or  lesser 
number  of  these  elements.  The  gifted,  talented  artist,  whether  he  be  a 
painter,  sculptor,  architect,  composer,  poet,  instinctively  finds  his  way 
to  the  right  harmony  between  these  elements  which  refresh,  enrich, 
relieve  and  uplift  us. 

It  will  be  seen  that  this  peculiar  interplay  and  harmony  of  quite 
special  elements  has  nothing  to  do  with  scientific  truth,  practical, 
technical  purposes  or  ethics.  In  so  far  the  assertion:  I'art  pour  I'art  must 
be  admitted.  It  is  another  matter  that  art,  while  fully  reserving  its 
independence  as  regards  other  cultural  values,  must  to  a  certain  extent 
collaborate  with  them,  as  in  fact  all  cultural  values  must  mutually 
collaborate.  Often  there  is  no  point  or  surface  on  which  contact  can  be 
established  between  the  values.  Thus  music,  painting  and  sculpture 
have  as  a  rule  no  contact  with  what  is  true  scientifically  or  with  that 


Like  most  sesthetic  reasons,  altogether,  that  which  on  the  whole  makes 
arrangements  of  space  in  buildings  and  the  conditions  of  light  beautiful  has 
been  examined  only  very  httle.  It  is  probable  that  the  above-mentioned  physio- 
psychologdcal  conditions,  on  which  the  exalted  depends,  are  also  present  here, 
as  altogether  in  architecture.  As  an  example  may  be  mentioned  that  tall 
windows  and  low,  wide  windows  may  have  tihe  same  area  for  the  admission 
of  Ught,  and  so  equally  answer  their  purpose;  but  tall  windows  give  a  direct 
and  special  effect  of  beauty,  which  the  low,  wide  windows  do  not  give.  It 
would  seem  that  a  tendency  of  fashion  in  favour  of  the  latter  is  therefore  a 
mistake.  The  flattened  windows,  owing  to  their  very  width  being  greater  than 
their  height,  produce  an  effect  of  banality  and  boredom,  psychically  one  seems 
to  feel  a  pressure  on  the  brain;  one  feels  spiritually  flattened.  The  horizontal 
lines  here  produce  a  certain  feeling  of  unpleasantness,  because  they  distract 
the  eye,  while  the  vertical  lines  draw  the  eye  upwards  and  thus  give  it  a 
greater  field  of  vision. 
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which  is  practically  useful  or  answers  its  purpose.  Like  all  other  art 
they  have  only  one  purpose:  that  of  pleasing,  enriching  us,  they  have 
not  to  take  any  practical,  technical  or  scientific  considerations  into 
account,  apart  from  such  exceptions  as,  e.  g.,  the  durability  of  material 
in  sculpture,  and  sometimes  the  anatomy  of  figures.  In  a  single  form 
of  art,  architecture  (and  artistic  handicrafts  in  applied  art)  there  is  a 
contact  with  technics;  in  another,  that  of  belles  lettres,  there  is  a  surface 
contact  with  the  scientific  description  of  reality.  There  is  only  one 
cultural  value  with  which  all  forms  of  art  come  into  contact,  and  that  is 
the  ethical.  In  all  its  forms  art  must  maintain  its  independence  in  this 
relation  too,  in  so  far  as  it  cannot  be  demanded  that  art  should  produce 
the  effect  of  moralising.  A  moralising  will  often  even  injure  the  artistic 
effect.  The  only  thing  that  can  reasonably  be  demanded  of  art  is  the 
negative  one,  that  it  should  not  have  an  unethical  effect,  that  it  should 
not  counteract  those  purposes  which  a  scientific,  objective  ethic  must 
consider  necessary  for  the  continued  existence  and  progress  of  mankind. 
It  is  only  when  the  idea,  art  for  art's  sake,  means  that  art  can  ignore 
even  this  negative  demand  that  it  is  wrong.  But  talented  art  ahvays 
quite  naturally  satisfies  this  demand;  and  great  art  does,  in  fact,  in  its 
own  independent,  natural  way  work  parallel  with  ethics,  in  enriching 
and  elevating  mankind. 

Two  kinds  of  art  are  of  particularly  great  importance  to  wide  circles 
of  the  population,  namely  literature  and  architecture.  It  is  therefore  of 
special  importance  that  the  collaboration  of  these  two  kinds  of  art  with 
the  contiguous  areas  of  culture,  science,  ethics  and  technics,  should  not 
get  into  a  wrong  track.  These  forms  of  art  have  at  times  strayed  into 
fruitless  paths  in  consequence  of  an  erroneous  conception  of  this 
circumstance.  This  applies,  as  indicated  above,  especially  to  literature 
in  the  last  part  of  the  nineteenth  century,  and  to  architecture  in  the 
first  part  of  the  twentieth.  At  the  same  time  it  is  a  problem  whether  the 

The  expression,  degeneraite  art,  is  one  that  must  be  used  with  caution.  In 
my  opinion  it  can  only  be  applied  where  there  is  no  question  at  all  of  a 
work  of  art,  as  there  is  a  lack  of  all  or  most  of  those  elements  which,  as  pointed 
out  above,  constitute  the  essence  of  art,  of  beauty,  for  instance,  when  it  is  the 
exclusive  object  of  a  painting,  a  piece  of  sculpture  or  a  literary  work  to 
describe  low  physical  processes  like  the  sexual  and  the  like,  which  is  of  no 
interest  beyond  a  morally  destructive  one.  From^  an  artistic  point  of  \'iew 
these  works  are  of  no  interest,  as  they  have  a  discordant,  depressing  effect, 
the  opposite  of  enriching,  upUfting.  Nor  are  they  of  any  interest  scientifically. 
No  one  can  give  a  better,  realistic  description  of  sexual  phenomena  than 
science,  that  is,  anatomy  and.  physiology. 
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ordering,  or  lack  of  ordering  of  society,  has  any  influence  in  this  field. 
Because  of  this  there  is  good  reason  to  examine  this  circumstance  more 
closely  with  regard  to  these  two  forms  of  art. 

I.  When  a  current  in  one  of  the  spheres  of  intellectual  life  becomes 
unusually  strong  and  is  able  to  show  great  results  for  the  benefit  of 
mankind,  it  sometimes  happens  that  it  spreads  to  other  spheres  too,  of 
intellectual  life,  that  it  is  taken  as  a  model  and  is  conceived  by  many 
as  the  right  line  of  direction  in  these  other  spheres  as  well.  In  the  latter 
half  of  the  nineteenth  century,  after  the  dissolution  of  romantic  philo- 
sophy, when  the  strict,  realistic  spirit,  guided  by  experience,  won  the 
greatest  victories  in  natural  science,  and  the  careful  observation  of 
reality  also  gradually  penetrated  intellectual  science,  both  social  science 
and  history,  it  was  natural  that  other  aspects  of  intellectual  life, 
especially  literature  and  art,  should  be  influenced  by  the  whole  of  this 
current  which  issued  from  empirical  science.  In  both  pictorial  art  and 
literature  romanticism  was  followed  by  realism  in  the  last  part  of  the 
nineteenth  century.  Meanwhile  the  leaders  of  that  trend  of  thought  or 
tendency  that  we  call  realism  or  naturalism  in  literature  and  the  art 
of  painting  in  this  period  had  a  very  limited  spiritual  horizon.  They  had 
no  deeper  insight  into  the  theory  of  knowledge  or  ethics;  and  already 
for  that  reason  they  had  not  thought  out  very  thoroughly  the  relation 
between  art  and  these  spheres.  They  thought  mostly  that  authors  should 
give,  in  their  stories,  novels  and  plays,  like  the  works  of  science,  as 
exact  and  as  many  observations  of  the  realities  of  life  about  them  as 
possible,  that  is,  give  a  careful  and  actual  description  of  the  daily  life 
of  man  with  all  its  conflicts,  toil  and  distress,  its  struggles  for  existence, 
its  political  disputes  and  so  forth.  And  as  that  same  period,  in  which 
this  realistic  literature  came  into  being,  was  in  an  unusual  regree  a 
period  of  dissolution,  the  liberalism  in  the  social  order  of  the  nineteenth 
century  having  gradually  led  to  the  most  ruthless  economic  struggle  for 
existence  between  individuals,  the  hardest  fights  between  classes  and 
the  most  repulsive  political  party  disputes,  the  literature  of  this  period 
naturally  became  an  exact,  realistic  description  of  the  lowest  aspects 
of  human  nature  that  were  revealed  in  these  fights,  of  the  craftiness  and 
brutality  of  the  stronger,  their  oppression  and  economic  exploitation  of 
the  weaker  in  the  struggle  for  existence,  the  great  distress  among  the 
working  classes  and  their  unhealthy  and  hideous  houses.  From  this 
literature  very  naturally  passed  on  to  describing  also  the  lowest  aspects 
in  other  spheres  of  human  life,  especially  the  sexually  low. 
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The  concept  "reality"  comprises  several  phenomena.  There  is  the 
reality  of  Nature,  before  it  is  affected  by  human  beings,  and  there  is  the 
reality  affected  influenced  or  created  by  men,  whether  in  nature  or 
society.  There  is  nothing  which  can  describe  nature  reality  better  than 
descriptive  science.  The  same  applies,  however,  to  the  reality  created 
by  man,  both  in  nature  and  in  social  conditions.  Thus  only  descriptive 
social  science  (sociology,  social  economy,  criminal  biology),  can  give 
the  true  and  complete  description  of  the  whole  state  of  distress  in  society, 
of  the  consequences  of  free  competition  and  class  struggles,  of  the 
excesses  of  capitalism  and  speculation,  of  the  unhealthy  and  hideous 
housing  conditions  in  large  modern  towns,  just  as  psychiatry  and 
psychology  can  elucidate,  with  more  skill  than  any  novel,  and  without 
its  one-sidedness,  the  unfortunate  aspects  of  human  sexual  life.  If 
therefore  art,  as  realism  maintained,  is  exclusively  to  have  the  task  of 
giving  a  reliable  description  of  reality,  it  is  superfluous.  This  does  indeed 
hold  good  of  the  greater  part  of  realistic  literature  in  the  nineteenth  and 
twentieth  century.  Realism  afforded  mediocre  authors  unexpectedly  great 
possibilities.  To  give  an  actual,  exact  description  of  the  life  one  sees 
about  one  is  a  thing  that  can  be  done  by  many  people;  it  is  mostly  a 
matter  of  industry.  And  during  the  period  of  realism  an  untold  number 
of  writers  did  in  fact  arise;  and  it  was  small,  often  fairly  insignificant 
people  in  daily  life  whom  they  described  with  particular  care.  The 
result  is  that  this  comprehensive,  realistic  literature  of  the  last  part  of 
the  nineteenth  century,  with  its  numerous  actual  descriptions  of  these 
small  people  or  low  human  states  is  now  unreadable.  Most  of  these 
works  lie  like  a  dead  heap  in  the  large  cemeteries  of  the  libraries. 

The  little  human  destinies  and  the  mean  social  and  individual  aspects 
of  human  life  are,  after  all,  not  the  whole  of  real  life,  even  if  the  small 
and  mean  are  the  easiest  to  describe  for  minor  talents.  Real  human  life 
also  contains  the  uplifting,  the  strong  feelings  for  the  purposes  of 
mankind,  the  rich,  intense  moments  and  the  great,  leading  figures.  It  is 
this  reality  which  it  is  also  the  task  of  poetry  and  art  to  reproduce.  The 
so-called  realistic  literature  in  the  nineteenth  century  was  a  rather 
narrow-minded  affair;  it  saw  mainly  only  certain  aspects  of  human  life; 
is  was  even  markedly  restricted  in  time  and  place,  it  really  reproduced 
only  the  casual  and  ill-favoured  society  of  free  competition  and  class 
struggles  in  Europe  at  that  time. 

But  first  and  last  it  is  not  the  only  or  the  greatest  object  of  art, 
including  therein  literature,  to  describe  reality.  A  poet's  imagination 
must  not  be  bound  by  it:  reality  of  course  enters  as  an  element  into  the 
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work;  but  it  is  not  the  description  of  reality  that  makes  it  art.  On  the 
contrary  it  is  the  form  in  which  the  poet  deals  with  reality  as  material. 
He  cuts  out  deep  sections  from  real  life,  combines  them  with  others, 
places  them  under  a  wider  vision  and  thereby  endows  them,  by  the 
language  and  style  of  a  master,  with  an  intense  life  which  the  mere 
rescription  of  reality  does  not  posses.  The  great  writers  in  the  nineteenth 
century,  taken  as  a  whole,  for  instance  Victor  Hugo,  Charles  Dickens, 
Tolstoy,  Turgenieff,  Ibsen,  Bjornson,  are  raised  above  the  antithesis  of 
romanticism  and  realism  of  this  century.  In  the  works  of  these  poets  we 
meet  not  only  with  a  deep  insight  into  the  base  sides  of  human  nature, 
but  also  with  the  exalted  ones  of  the  few;  but  above  all  these  poets  have 
that  talent  which  alone  can  give  to  the  description  of  realiy  depth  and 
great  perspective  and  a  wide  outlook  on  the  life  of  man;  and  just  because 
of  this  these  poets  have  become  the  leaders  of  mankind  towards  a  new, 
greater  and  richer  humanity.  Often  have  their  works  paved  the  way  for 
great  reforms  in  society.  In  great  poetry  and  art  realism  and  idealism 
have  in  all  ages  of  history  been  closely  allied.  In  the  works  of 
Shakespeare  and  Goethe,  of  Rembrandt  and  Murillo,  we  meet  with  both 
the  passions  and  storms  of  real  human  life,  the  richest  moments  and  the 
highest  aims  of  mankind. 

II.  The  dull  reality,  which  the  realistic  literature  and  pictorial  art  of 
the  nineteenth  century  especially  described,  was  not  created  by  Nature 
but  by  men  themselves.  The  sad  community,  with  its  distress  and 
misery,  created  in  the  latter  half  of  the  nineteenth  century  by  the  incur- 
sion of  factory  industries  and  the  great  increase  in  the  population  of 
Europe,  and  which  is  the  background  of  the  description  of  realistic 
literature  during  this  period,  became  possible  solely  as  the  consequence 
of  a  wrong  social  science  in  the  nineteenth  century,  namely  classical, 
liberal  political  economy  and  jurisprudence,  as  the  governments,  in 
agreement  with  this  social  science,  left  all  the  development  of  economic 
life  to  men  themselves  and  did  not  give  them  the  firm  guidance  of  a 
legal  order.  The  result  during  this  period  was  an  unbridled  fight  for  the 
means  of  living,  the  fleecing  of  the  greater  part  of  the  population  by  the 
great  capitalists  through  low  wages  and  high  prices,  and  the  erection  by 
building  speculators  of  all  the  unhealthy  and  dreary  dwellings  of  the 
working  classes  which  disfigure  the  large  towns  of  the  present  day.  If 
the  governing  body  in  the  community,  for  instance,  instead  of  leaving 
it  to  men  to  shape  the  towns  as  they  chose,  that  is,  letting  the  greed  of 
money  exploit  this  area,  had,  from  as  far  back  as  the  middle  of  the 
nineteenth  century,  formed  the  large  towns  of  Europe  by  a  firm  law  of 
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building  and  town  planning,  we  should  have  had,  instead  of  the  dingy, 
muddled  formations  of  towns  with  that  unhealthy  and  drab  mixture  of 
factories  and  residential  quarters  which  constitutes  the  greater  part  of 
modern  towns,  a  collection  of  factories  in  special  quarters,  and  around 
them  a  well-planned  arrangement  of  working-class  dwellings  in  healthy 
and  pleasant  garden  towns.  It  has  been  reserved  for  experimental, 
valuating  social  science  and  technics  in  the  coming  part  of  the  twentieth 
century  to  destroy  the  gloomy  and  unhealthy  large  towns  of  the  nine- 
teenth, and  on  their  empty  sites  to  build  up  an  entirely  new  town 
community  on  lines  of  cleanliness,  health  and  beauty. 

The  mere  fact  that  realistic  literature  and  pictorial  art  remained  stuck 
in  this  depressing  reality,  created  by  men  themselves,  shows  the  in- 
fluence of  architecture  on  the  mind  of  man.  And  at  the  present  day  it  is 
of  far  greater  importance  than  in  earlier  times,  for  owing  to  the  great 
increase  in  population  in  our  times  the  majority  of  people  live  in  towns. 
In  the  civilized  states  the  large  towns  have  spread  to  a  far  greater  extent 
than  ever  before  in  the  history  of  mankind,  and  the  formation  of  towns 
makes  far  greater  inroads  on  Nature  than  at  any  earlier  period.  Town 
and  country  in  our  times  merge  into  each  other  in  greater  and  greater 
areas,  and  this  development  is  advanced  still  further  by  the  modern 
means  of  transport. 

Town  and  country  have  thus  become  the  great  common  living  room 
of  all  the  inhabitants  in  a  greater  degree  than  at  any  earlier  time,  and 
the  individual  citizen  can  therefore  not  be  allowed  to  build  his  house 
where  and  how  he  chooses.  The  appearance  of  the  house  is  not  a  matter 
of  private  ownership,  but  is  the  common  property  of  all  men.  As  the 
above-named  experiences  show,  it  rests  with  the  community  to  guide 
this  development  by  means  of  firm,  legal  regulations.  Otherwise  we  too 
shall  end,  in  the  coming  town  community,  in  the  destruction,  by  private 
building  speculations,  of  all  architecture  and  all  natural  values. 

A  fixed  town  plan  will  already  bring  about  certain  features  of  unity 
in  architecture,  which  are  of  importance  not  only  from  the  point  of  view 
of  health,  traffic  and  convenience,  but  also  of  a  certain  aesthetic  value, 
see  above  pp.  170—74.  But  within  the  area  of  the  single  quarter,  the 
single  street,  the  object  aimed  at  must  also  be  an  effect  of  unity.  In 
view  of  this  I  inserted  in  the  Danish  building  law  the  following  clause: 
"The  building  authorities  can  demand  that  the  exterior  of  a  building  be 
given  that  architectual  form  and  that  colour  which  the  aspect  of  the 
street  and  the  courtyard  require,  in  order  that  a  good  total  effect  may  be 
obtained".  (The  Building  Act  of  March  29th  1939  §  60).  The  unhindered 
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action  of  private  ownership  in  the  nineteenth  century  resulted  in  houses 
in  the  same  street  in  large  modern  towns  being  of  many  shapes,  sizes 
and  styles,  in  a  casual  mixture  of  old  and  new. 

The  individual  building  must,  of  course,  while  fulfilling  the  conditions 
required  by  the  appearance  of  the  town  and  the  natural  surroundings  as 
a  whole,  first  and  above  all  satisfy  the  technical  demands  in  the  builder's 
work,  and  it  must  be  so  arranged  that  it  is  adapted  to  its  purpose.  Next, 
however,  and  thirdly,  it  is  desirable  that  its  form  and  colour  should  be 
directly  pleasing  to  the  beholder  and  have  a  stimulating  and  refreshing 
influence  on  the  mind.  This  third  feature  is,  as  I  pointed  out,  a  new 
quality  besides  suitability  to  the  purpose,  the  quality  that  we  call 
architectural  beauty.  Beauty  in  the  art  of  building,  as  in  all  other  art, 
depends,  as  elucidated  in  the  foregoing,  on  a  peculiar  harmony  of  various 
elements:  a  certain  rhythm,  regularity  in  variation,  on  an  unhindered 
view,  a  balance  between  the  whole  and  the  details,  of  vivid  effects  of 
light  and  colour.  The  harmony  between  these  and  similar  elements  are 
a  condition  for  certain  inner  relations  between  the  height,  length  and 
width  of  the  building  and  the  rooms,  the  shape  and  position  of  doors 
and  windows  and  certain  combinations  of  colours  which  unite  in 
creating  beauty,  quiet  variation  and  a  feeling  of  comfort,  while  other 
conditions  give  a  tedious  uninteresting  impression  of  discomfort  and 
chilliness. 

The  talented  architect  will  instinctively  find  these  inner  conditions  in 
the  size,  measurements  and  colours  of  these  details.  The  art  of  building 
or  architecture  of  earlier  times  found  its  way  to  them  through  the 
experience  of  centuries:  the  discoveries  of  the  few,  talented  master 
builders  remained  and  were  gradually  gathered  into  a  fixed  tradition 
which  the  less  gifted  master  builders  dared  not  break. 

At  the  present  day  every  master  builder  and  architect  thinks  he  is 
justified  in  breaking  the  tradition  and  in  building  according  to  his  own 
methods,  and  every  common  citizen  wants  to  build  according  to  his  own 
ungifted  fancies.  The  result  is  the  general  confusion  and  banality  in 
modern  building.  Democracy  and  liberalism  i.  e.,  liberty  for  each  indivi- 
dual to  do  as  he  likes,  have,  in  the  field  of  building  too,  united  in  the 
nineteenth  and  twentieth  century  in  creating  the  most  hideously  built 
communities  that  have  ever  existed.  While  earlier  periods  in  history, 
owing  to  the  leading  position  of  great  and  gifted  architects  and  a  strong 
government,  can  show  a  culture  in  building  of  a  rare  unison  and  har- 
mony, such  as  the  antique,  renaissance,  rococo,  empire,  the  buildings  of 
the   present   day   under   the   equality    and   liberty   of   democracy    and 
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liberalism  show  a  general  confusion  and  tendency  to  the  commonplace, 
to  experiments  in  east  and  west  of  countless  small  owners  and  master 
builders,  of  dissolution  and  emptiness. 

The  individual  owners  by  acting  on  their  own  account  often  destroy 
both  the  aesthetic  and  economic  values  not  only  of  their  neighbours  but 
ultimately  of  themselves.  That  owner  of  a  site  who  in  recent  times 
erected  the  house  shown  below  in  fig.  2  (p.  185)  depreciated  the  value 
of  his  opposite  neighbour's  house  to  an  essential  degree  by  placing 
it  near  the  handsome,  older  house  with  the  good  proportions  and 
clean  lines,  as  shown  in  fig.  1  (p.  185).  The  neighbours  who  built  the 
houses  shown  in  fig.  3  (p.  186)  seem,  on  the  other  hand,  to  have  been 
just  as  agreed  about  depreciating  the  values  of  their  own  property  by 
their  experiments  in  various  methods  of  building  and  "styles".  It  is 
worth  noticing  that  the  muddled  character  of  the  whole  set  of  building, 
of  which  the  houses  on  fig.  3  form  a  part,  have  lowered  the  value  of  all 
the  building  and  sites  in  this  quarter,  as  nobody  with  any  sense  will 
live  there,  unless  compelled  to  do  so  for  business  reasons. 

Taken  altogether  these  examples  show  that  a  house  and  its  appearance 
cannot  be  subject  exclusively  to  the  right  of  property  of  the  individual 
private  owner.  In  a  high  degree  it  is  a  question  of  a  neighbour's  right 
— for  in  itself  it  is  a  matter  of  indifference  whether  one  lowers  the 
value  of  the  neighbour's  property  by  chemical  fumes  or  by  a  hideous 
appearance  —  and  in  a  further  connection  it  is  a  question  of  social 
rights.  The  single  private  owner  can  therefore  not  be  allowed  to  break 
out  of  the  ranks  on  his  own  initiative  and  do  what  damage  he  likes  to 
the  face  of  the  town,  or  the  appearance  of  the  town  or  landscape  as  a 
whole.  Moreover,  he  injures  positively,  economically,  not  only  the  owners 
of  the  houses  forming  the  picture  of  the  town  and  landscape  concerned; 
but  all  the  rest  of  the  community,  which  is  compelled  to  look  at  these 
various  architectural  malformations.  The  impressions  of  appearances  are 
spiritually  common  property,  and  unfortunately  it  is  a  common  property 
of  which  the  other  members  of  the  community  cannot  get  rid;  we  are  all 
— each  in  his  own  part  of  the  country — forced  every  day  to  look  at 
these  individual  architectural  monstrosities  with  which  our  fellow- 
citizens  have  seen  fit  to  bless  us.  The  assertion,  often  heard,  that  the  in- 
dividual owner  of  a  site  must,  as  owner,  be  the  master  of  the  appearance 
of  his  house,  is  therefore  wrong  in  every  respect.  The  appearance  of  the 
houses,  not  least  in  the  close  building  of  the  country  at  the  present  day, 
belongs  also  to  the  neighbouring  owners  of  sites  and  to  the  community. 
Consequently  it  is  not  enough  for  the  order  of  law  to  be  interested  in  the 
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preservation  of  beautiful,  older  buildings;  it  must  also  subject  the  houses 
surrounding  them,  the  whole  aspect  of  the  town,  to  a  certain  control  by  a 
censorship.  Here  the  order  of  law  must  be  a  spiritual  communism. 

As  examples  of  building  which  causes  economic  depreciation  of  values 
may  also  be  mentioned  building  round  lakes  and  woods.  The  first  private 
owner,  or  owners,  who  build  near  a  lake  or  close  to  a  wood  can  attribute 
a  considerable  value,  including  an  economic  one,  to  their  property  so 
long  as  they  are  alone  near  the  lake  or  the  wood.  But  gradually,  as  all 
the  shores  of  the  lake  are  closed  up  by  houses,  or  the  sight  of  the  wood 
vanishes  behind  a  wall  of  houses,  the  value  of  all  the  property  declines, 
as  no  one  who  can  afford  it  cares  to  live  round  such  a  modern  village 
pond  or  next  to  a  walled-in  border  of  a  wood.  That  which  applies  to 
building  along  woods  and  lakes  applies,  of  course,  also  to  building  along 
the  sea  shore.  The  buildings  in  fig.  3  are  a  part  of  all  that  building 
which  has  gradually  closed  up  the  shores  of  the  Sound  to  the  population. 
Fig.  4  shows  a  stretch  of  coast  in  the  north  of  Zealand  which  has  not  yet 
been  closed  up  by  building.  An  example  of  a  wood  already  partly 
walled-in  will  be  found  in  fig.  5  (p.  186).  Another  example  of  disfiguring 
building  can  be  seen  in  fig.  6  (p.  187).  Examples  of  country-sides  which 
have  been  preserved  from  building  by  the  efforts  of  landowners  with  a 
sense  ol  values  can  be  seen  in  figs.  7  and  8  (pp.  187 — 8).  An  example 
of  a  lake,  which  the  understanding  intervention  of  the  Copenhagen 
municipal  authorities  have  preserved  from  the  too  close  encroachment  of 
building,  is  shown  in  fig.  9,  p.  188. 

In  the  long  run  it  is  worth  while,  economically,  not  only  for  the 
owners  of  sites,  but  also  for  a  township,  to  preserve  from  building  the 
few  lakes  and  woods  it  possesses.  We  have  very  little  woodland  left  in 
the  country;  care  should  therefore  be  taken  that  the  view  to  it  be  not 
gradually  closed  up  by  building,  for  it  is  not  only  the  fact  of  being  in 
the  wood,  but  the  sight  of  the  wood  from  outside  which  is  found  by  the 
population  to  be  refreshing  to  the  mind.  And  in  relation  to  this  there 
are  areas  enough  here  and  there  for  building.  When  the  open  view  to 
woods  and  lakes  in  a  township  is  gradually  closed  up  by  building,  the 
values  of  the  entire  number  of  sites  in  the  township  will  decline,  as  no 
one  with  means  will  care  to  live  in  such  surroundings. 

And  as  it  has  been  in  the  single  township,  so  it  is  in  the  whole  coun- 
try. On  the  day  when  all  our  lakes  and  woods  are  walled  in  by  build- 
ings, so  that  landscape  of  woods  and  lakes  are  no  longer  to  be  found, 
the  country  will  also,  from  a  purely  economic  point  of  view,  have  be- 
come considerably  poorer. 
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If  building  in  the  communities  of  the  future  is  not  also  to  end  in  the 
same  casual  bungling,  a  firm,  legal  order  of  town  and  country  planning 
and  a  broad  view  will  be  required,  as  well  as  a  firm  legal  system  sub- 
jecting private  owners  and  master  builders  to  a  necessary'  social 
discipline.  By  means  of  the  social,  legal  order,  and  under  consideration 
of  the  experience  gained  in  the  art  of  building  in  the  great  periods  of 
the  past,  the  most  distinguished  architects  of  the  time  must  be  able  to 
lay  down  certain  lines  of  direction  and  organise  a  reasonable  control  of 
new  buildings  before  their  erection.  The  greatly  gifted  among  architects, 
as  in  every  other  profession,  are  of  course  always  a  small  minority. 
Among  the  majority  there  are  many  who  are  very  capable.  As  in  the 
great  periods  of  the  past  this  majority  must  not  be  left  to  itself  but 
must  work  under  the  leadership  of  the  eminent.  A  certain,  hierarchic 
organisation  is  lacking  here.  And  if  there  are  but  few  great  and  leading 
talents  —  each  period  is  not  always  equally  endowed  —  the  builders 
will  do  better,  rather  than  attempting  something  mediocre,  selfmade  — 
to  keep  to  the  old  masters  of  the  great  ages  in  architecture,  that  is, 
for  instance,  to  build  in  the  classic  or  Renaissance  style,  provided 
the  building  entirely  fulfils  its  practical  purpose  and  does  not  break  up 
the  harmony  of  a  unison,  a  picture  of  a  town  or  a  natural  background. 

In  view  of  the  determining  factors  given  above  of  the  elements  con- 
tributing to  the  effect  of  beauty  as  a  working  basis,  and  the  total  effect 
pointed  out  of  town  planning,  it  does  not  seem  impossible  to  give  a  rough 
outline  of  the  minimum  demands  to  be  made  by  the  judicial  authorities 
of  a  community  in  regard  to  every  building,  so  that  the  effect  obtained 
may  be  harmonious  and  enlivening  instead  of  discordant  and  trivial. 
The  building  must  1)  entirely  fulfil  its  practical  purposes  by  its  whole 
technical  arrangement,  choice  of  materials,  etc.,  (which  one  might  call 
its  functional  effect),  2)  it  must  fit  into  the  town  community  according 
to  the  plan  given  by  the  legal  order,  3)  it  must  form  a  harmonious  part 
of  the  appearance  of  the  town,  and  altogether  of  the  surroundings  of 
town  and  country  of  the  community  according  to  the  legal  regulations, 
and  4)  by  the  elements:  variety,  rhythm  and  regularity,  perspective  and 
intensity,  reach  a  relation  between  the  height,  width  and  length  of  the 
building  and  the  rooms  in  it,  the  placing  of  doors  and  windows,  and 
the  combination  of  colours  which  make  the  total  effect  one  of  spon- 
taneous joy,  a  relief  to  the  mind,  and  of  freshness  to  the  beholder,  that 
is  to  say,  for  all  of  us  who,  besides  the  owner,  have  to  make  our  daily 
journeys  in  this  common  sphere  of  action  of  a  modern  community  in 
town  and  country. 
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As  the  building  activities  in  the  large  towns  in  the  nineteenth  and 
twentieth  century,  with  their  chaotic  mixture  of  buildings  for  different 
purposes  and  in  varying  styles,  besides  being  poor  and  artificial  imita- 
tions, and  often  most  unpractical  in  their  arrangements,  were  frequently 
at  variance  not  only  with  the  guiding  lines  indicated  above,  2) -4),  but 
even  with  the  elementary  demand  1),  it  will  be  understood  that  a 
tendency  arose  in  the  beginning  of  the  twentieth  century  which  main- 
tained that  the  task  of  architecure  everywhere  must  be  that  of  finding 
what  was  most  suitable  to  the  purpose,  most  practical,  both  in  the  choice 
of  materials,  height,  length  and  depth  in  the  exterior  appearance  of  the 
houses,  their  rooms  and  interior  arrangements,  in  colours,  in  propor- 
tion to  the  use  to  be  made  of  the  building,  and  that  when  this  suitability 
is  always  kept  in  view,  an  architecture  will  arise  of  its  own  accord  and 
it  will  be  one  of  pure,  large  and  simple  lines. 

As  a  justifiable  reaction  against  the  muddled  and  unpractical  building 
activities  of  the  preceding  period  with  their  imitation  styles,  that  of 
functionalism  was  justified.  And  the  functionalism  that  is  content  to 
make  demand  1)  as  an  independent  demand  and  equally  as  justifiable 
as  2)-4),  is  still  fully  justified  and  is  entitled  to  consideration.  This 
tendency  also  pointed  out,  with  some  reason,  that  the  architecture  of 
the  preceding  period,  by  its  fortuitous  and  pointless  introduction  of 
scattered  elements  of  different  styles  of  the  past  gave  modern  buildings 
ornaments  which  served  no  practical  purpose.  A  clearing  away  of  such 
incongruous  elements,  and  substituting  them  by  purer  and  simpler  lines 
was  therefore  to  be  recommended.  Finally  the  new  tendency  was  also 
right  in  maintaining  that  the  practical,  that  which  answered  the  purpose 
in  the  construction  of  a  building  or  an  implement  is  in  itself  an  element 
in  beauty.  Just  as  the  description  of  reality,  as  pointed  out  above,  is 
an  element  in  the  effect  of  beauty  in  poetic  literature  in  a  master's  hand 
when  united  with  the  other  elements  controlled  by  him,  so  suitability 
is  a  necessary  element  in  the  art  of  the  great  master  builder,  and  in 
that  of  artistic  handicraft.  Socrates  already  pointed  out  that  an  imple- 
ment which  fulfils  its  purpose  is  more  beautiful  than  an  unpractical 
golden  shield.  As  I  have  pointed  out  above,  demand  1),  that  of  suitability 
(to  the  function  of  the  building)  must  be  fulfilled  first.  Besides  this 
applies  both  to  implements  and  to  buildings. 

Meanwhile,  besides  this  justified  functionalism,  there  is  a  one-sided 
kind  of  functionalism  which  maintains  that  there  is  no  architectural 
beauty  at  all  beyond  that  which  is  created  by  demand  1).  As  shown  in 
the  foregoing,  this  one-sided  tendency  is  erroneous.  It  confuses,  as  many 
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one-sided  tendencies  have  done  before  it,  the  necessary  with  the  suffi- 
cient. It  is  necessary,  first  and  above  all,  to  build  in  a  practical  way 
corresponding  exactly  to  the  purpose  of  the  building,  but  this  is  a  mat- 
ter of  course,  and  it  is  one  which  the  eminent  masters  in  the  art  of 
building  of  olden  times  always  fulfilled  straight  away;  but  to  build  in 
a  practical  way  is  not  enough.  If  this  were  so  we  should  at  the  present 
day  only  need  building  engineers  to  construct  our  buildings,  a  special 
profession  of  architects  would  be  quite  superfluous;  all  academies  or 
schools  of  architecture  could  be  abolished;  the  polytechnic  colleges 
would  be  quite  sufficient.  Architects  holding  these  views  are  actually 
digging  their  own  graves  without  realising  it. 

Besides  building  engineers,  however,  a  special  profession  of  architects 
will  always  be  needed,  for  the  building  engineers  can,  in  fact,  only 
master  the  demands  1)  and  2).  But  only  architects  can  create  the  ne- 
cessary harmony  between  the  building  and  the  appearance  of  the  town 
and  the  natural  surroundigs  required  by  3)  and  4),  and  while  applynig 
the  elements  of  variation,  regularity  and  survey,  create  the  relation  be- 
tween sizes  and  colour  schemes  that  produce  a  quiet  feeling  of  pleasure 
in  the  beholder.  One-sided  functionalism  overlooks  the  fact  that  archi- 
tectural beauty,  like  beauty  in  painting  and  sculpture,  poetry  and  music, 
is  an  independent  new  quality,  by  the  side  of  suitability,  and,  that  in 
architecture  it  consists  of  the  factors  indicated,  2),  3)  and  4).  Several 
things  are  possible  in  every  building,  a,  b  and  c,  all  of  which  are  equally 
suitable  to  the  purpose,  but  only  one  of  them,  a,  also  gives  us  that  joy, 
that  spiritual  enrichment  that  we  call  beauty.  But,  as  Socrates  said,  the 
beautiful  is  difficult.  It  is,  of  course,  the  easiest  course  for  an  architect 
entirely  to  ignore  this  quality  and  to  keep  only  to  the  practical  and 
suitable;  and  it  is  a  temptation  to  the  less  gifted  architect.  As  inferior 
writers  and  artists,  during  the  period  of  realism  in  the  19th  and  20th  cen- 
turies, found  unexpected  great  possibilities,  and  greater  possibilities  than 
in  any  other  direction,  so  the  less  gifted  architects  found  unexpected 
great  possibilities  in  one-sided  functionalism.  For  if  the  task  of  archi- 
tecture is  to  construct  a  building  solely  according  to  its  practical  pur- 
poses, and  without  any  consideration  whatever  as  to  whether  the  build- 
ing, by  its  form,  the  collective  effect  of  its  elements  and  its  combination 
of  colours,  can  produce  in  us  that  feeling  of  pleasure  and  elation  that 
we  call  beauty,  and  which  besides  its  suitability  depends  on  a  number 
of  quite  different  elements,  then  the  most  untalented  architects  will  in 
future  be  able  to  construct  all  buildings,  large  and  small,  public  and 
private,  if  only  they  follow  the  directions  of  the  building  engineers  in 
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everything.  It  will  in  future  not  be  possible  at  all  to  give  any  real 
grounds  for  differentiating  between  talented  and  untalented  architects. 
They  can  then  be  replaced  altogether  by  purely  technical  forces, 
engineers  and  master  masons;  and  the  communities  of  the  future  will 
henceforth  be  filled  up  by  endless  rows  of  tiresome  houses  planned 
according  to  schedule,  and  blocks  of  buildings  constructed  without  soul 
or  imagination,  of  undeniably  extremely  simple,  but  soulless,  empty 
masses  of  masonry,  which  it  does  not  require  more  ability  to  heap  up 
than  do  children's  building  blocks.  Unfortunately  in  this  century  a 
large  number  of  dreary  buildings  of  this  kind  have  already  been 
erected,  disfiguring  modern  towns  and  giving  them  that  commonplace 
appearance.  Never  have  architects  without  any  talent  had  such  great 
chances  as  in  this  period  of  functionalism.  If  the  towns  of  the  future 
are  to  consist  of  endless  rows  or  collections  of  schematic  building- 
masses,  the  statistics  of  causes  of  death  will  in  the  future  also  have  to 
state:  dead  on  account  of  boredom  due  to  the  monotony  of  the  town- 
communities. 

Nothing  but  a  firm  legal  regulation  can  rescue  society  from  this 
aridity  and  incompetence,  which  the  levelling  down  by  democracy  and 
liberalism  of  all  qualities  and  all  gifts  has  had  its  share  in  producing. 
A  new  order  of  law  must  in  this,  as  in  other  departments,  make  a 
distinction  between  talent  and  mediocrity.  It  will  then  be  reserved  for 
the  eminent  architects,  as  in  the  great  epochs  of  the  past,  to  give  the 
guiding  lines  of  direction,  to  make  use  of  the  values  in  the  great  ages 
of  architecture  and  advance  to  new  forms  and  relations  between  lines, 
measurements,  colours,  all  that  delicate  harmony  between  details  from 
which  alone  men  can  derive  pleasure  and  joy  in  the  art  of  building 
as  in  all  other  art,  and  which  has  nothing  to  do  with  the  practical 
arrangement  of  the  building,  which  is  a  matter  of  course. 

The  other  part  of  the  great  common  living  room  of  the  community, 
next  to  the  towns,  is  Nature.  Just  as  the  building  activity  in  the  present 
and  future  communities  cannot  be  left  to  private  owners,  so  the  treatment 
of  Nature  and  its  cooperation  with  the  houses  cannot  be  left  either  to 
the  free  disposal  of  the  owners  or  the  large  population.  Natural  beauty 
is  a  special  quality  like  beauty  in  art,  and  it  ought  to  be  guarded  and 
cherished.  If  the  protection,  the  preservation  of  natural  beauties  has 
been  especially  emphasised,  if  a  particular  stress  has  hitherto  been  laid 
on  the  protection,  the  preservation  of  Naure,  it  is  because  the  work  in 
this  field  had  for  a  long  time  to  be  concerned  with  the  preservation  of 
great  natural  beauties  from  being  destroyed  unnecessarily  by  the  hideous 
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and  often  accidental  development  of  the  towns.  But  equally  as  important 
as  the  protection,  the  preservation,  is  the  creation  of  new,  natural 
beauties.  In  the  communities  of  the  future  we  must  not  only  preserve, 
but  model  Nature,  as  a  sculptor  models  his  clay,  into  new  worlds  of 
beauty  of  spiritual  wealth. 

But  just  as  what  we  call  beauty  in  art  must  be  scientificaly  determined 
and  founded  on  reason,  as  I  have  tried  to  show  above,  so  also  must  a 
clear  definition  and  a  reason  be  found  for  what  we  call  beauty  in 
Nature.  Even  the  ethical  values,  nay,  even  science  itself,  cannot,  as  I 
have  tried  to  point  out  in  the  foregoing  examination,  be  acknowledged 
without  a  real  reason. 

We  must  first  examine  whether  it  is  possible  to  define  more  clearly 
what  natural  beauty  is.  We  must  therefore  ask:  what  are  those  particular 
phenomena  in  Nature  which  experience  has  shown  to  be  the  greatest 
sources  of  joy  to  mankind? 

As  far  as  I  can  see  the  healthful  and  the  beautiful  lead  in  the  same 
direction.  That  which  has  an  enlivening  and  exhilarating  effect  on  the 
mind  is  also  beneficial  to  our  health. 

1)  It  is  of  the  greatest  importance  to  the  inhabitants  of  the  large 
towns  that  they  should  be  able  to  go  out  in  the  country  and  enjoy  the 
pure  fresh  air  in  the  woods  or  by  the  sea,  unhampered  by  haphazard 
building  and  other  hindrances. 

2)  Inseparable  from  this  source  of  health,  however,  is  the  mental 
relief  and  refreshment  of  being  able  freely  to  enjoy  the  fresh  green 
colours  of  woods  and  meadows,  the  white  sands  of  the  sea  shore  and 
the  blue  of  the  sea. 

It  must  be  possible,  however,  to  get  still  deeper  into  the  heart  of  the 
problem.  Our  experience  seems  to  show  that  it  is  by  no  means  all  parts 
of  the  natural  surroundings  of  the  towns  that  give  equal  joy.  There  is  a 
considerable  difference,  varying  with  the  character  and  appearance  of 
the  natural  surroundings.  A  landscape  with  quite  straight,  flat  fields, 
unbroken  at  any  point  by  hills,  woods,  lakes,  etc.,  is  monotonous  in  its 
effect  on  the  mind,  and  does  not  make  any  particular  impression,  one 
way  or  another,  apart  from  the  purely  healthful  effect  of  the  fresh  air. 
People  who  have  lived,  for  instance,  on  the  vast,  far  stretching  plains  in 
large  parts  of  the  Argentine,  which  is  one  infinitely  long  series  of  corn- 
fields without  the  faintest  indication  of  hills  or  woods  in  the  countrj'side, 
bear  witness  to  the  monotonous  and  wearying  effect  in  the  long  run  of 
these  immense  plains.  Such  vast,  flat  areas  are  of  course  extremely 
useful  for  the  purpose  of  cultivation.  But  here,  as  in  art,  the  useful  does 
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not  coincide  with  the  beautiful.  In  Nature  too,  beauty  is  a  special  quality, 
independent  of  what  is  useful. 

Of  such  unbroken,  monotonous  surfaces,  all  alike,  our  country  has  an 
abundance,  and  nothing  is  lost  by  building  in  such  places;  on  the 
contrary,  building  would  here,  when  it  is  carried  out  on  firm  lines  and 
varying  plans,  have  an  enlivening  effect.  On  the  other  hand  experience 
shows  that  there  are  certain  places  which  are  rare,  in  our  country  too, 
and  which  are  in  themselves  a  great  source  of  joy  and  enlivenment,  not 
least  to  the  great  population  in  the  towns.  These  certain  places,  these 
comparatively  rare  places  are,  according  to  experience,  particularly: 
woods,  meadow  lands  and  fields  adjoining  woods,  lakes,  the  open  shores 
by  the  sea  and  finally  the  landscapes  over  which  there  is  a  wide  view 
from  rising  ground. 

The  certain  places  mentioned  here  afford  special  sources  of  joy  to  the 
population  because  of  their  richly  varied  character.  When  the  inhabi- 
tants of  the  large  towns  are  daily  dulled  in  mind  owing  to  the  mono- 
tonous and  wearying  impressions  of  the  stone  wilderness  of  streets  and 
courtyards,  which  are  a  characteristic  feature  of  modern  large  towns, 
there  are  particularly  great  sources  of  recreation  and  of  enrichment  for 
their  minds  in  the  unbroken  impression  of  Nature,  in  woods,  meadow 
lands,  lakes,  sands  along  the  sea  shore,  etc. 

I  cannot  be  sufficiently  emphasised  that  these  certain  places  in  many 
countries  are  rare.  Thus  the  Danish  forests  form,  relatively,  an  extremely 
small  part  of  the  whole  area  of  Denmark.  The  same  applies  to  the  lakes, 
not  to  mention  the  combination  of  lakes  and  woods,  and  of  woods 
fringing  the  sea  shore.  It  is  therefore  of  the  greatest  importance  to  the 
community  that  these  sources  of  enlivenment  for  the  population,  these 
rare  natural  areas,  should  be  protected  and  left  untouched  by  disfiguring, 
haphazard  building,  such  as  we  daily  have  to  endure  in  sufficient 
quantity  and  suffer  under  in  the  large  towns.  It  is  therefore  a  social 
task  incumbent  on  the  legislative  power  too,  to  protect  these  sources 
of  re-creation  and  pleasure  for  the  inhabitants.  Everywhere  in  civilised 
countries  we  see  that  steps  have  been  taken  for  the  so-called  protection 
of  these  natural  areas,  at  first  with  hesitation  and  haltingly,  through 
easements,  and  later  deliberately  and  of  set  purpose  through  legislation, 
for  the  protection  of  natural  beauties. 

Next  a  particular  natural  phenomenon  must  be  touched  upon,  and 
it  is  one  for  which  I  can  find  no  better  expression  than  the  vista.  In  the 
Schack  gallery  in  Munich  there  is  a  series  of  pictures  by  a  painter  who 
lived  about  a  hundred  years  ago,  Moritz  von  Schwind.  On  seeing  his 
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pictures  I  consciously  realised  for  the  first  time  the  spiritual  value  in 
the  wide  outlook  on  Nature.  Many  impressions  of  Nature  please  us  by 
their  intimacy,  such  as,  for  instance,  a  sunglint  between  the  trees  in  a 
wood,  a  stream  or  brook  murmuring  through  woodland  undergrowth, 
or  a  meadow  along  the  border  of  a  wood;  these  all  have  a  refreshing 
effect  on  the  mind  through  the  varying  moods  and  feelings  evoked  by 
them.  Other  impressions  of  Nature  call  up  other  sides  in  our  minds, 
particularly  imagination,  longings,  presentiments  of  the  hitherto  un- 
known, of  adventures  far  ahead.  It  is  these  sources  of  joy  in  our  minds 
that  are  particularly  evoked  by  the  wide  view.  In  Moritz  von  Schwind's 
landscapes  one  often  looks  out  over  wide  valleys,  over  hilly  country 
with  rivers,  woods  and  mountains  in  the  distance,  in  which  his  masterly 
presentation  of  cloud  effects,  of  the  haze,  of  light  mists  in  the  evening 
glow  evokes  both  imagination  and  moods.  In  the  pictures  of  Claude 
Lorrain  and  Turner  among  others  we  find  corresponding  masterly 
presentations  of  atmosphere  suggesting  the  far. 

Hence  it  will  perhaps  be  understood  why  it  is  necessary  to  take  action 
through  legislation  too,  and  defend  the  open  view  over  meadows  and 
fields  to  woods,  to  lakes  and  the  sea  against  unplanned  and  hindering 
buildings  that  block  up  the  outlook.  We  have  many  examples,  notably 
in  the  environs  of  the  large  towns,  showing  that  tall  houses  have  been 
built  up  to  the  edge  of  a  wood,  so  that  the  wood  was,  as  it  were  been 
pushed  into  a  back  yard.  This  has  spoilt  a  view  to  the  wood  for  the 
whole  population  and  benefited  only  a  relatively  small  number  of  people; 
and  even  for  them  the  outlook  is  lost.  The  same  applies  to  villa  quarters 
along  the  edge  of  woods.  It  is  only  the  first  row  of  villas  lying  nearest 
the  wood  that  gets  any  pleasure  out  of  the  sight  of  it.  And  even  the 
owners  of  these  villas  have  missed  the  wide  vista;  and  the  owners  of  the 
villas  standing  behind  them,  that  is,  by  far  the  greater  number,  have 
lost  both  every  sight  of  the  wood  and  every  outlook  to  it. 

There  are  here  certain  indefinable,  invisible  values  which  can  possibly 
not  be  directly  assessed  in  money,  in  a  directly  national  and  economic 
sense,  but  which  have  an  influence  on  the  character  and  soul  of  the 
people,  and  owing  to  the  remote,  often  untraceable  interdependent 
relations  between  Nature  and  human  life  they  are  of  incalculable  value, 
and  it  will  be  wise  of  a  community  to  guard  them.  What  the  heath  in 
Jutland  has  meant  to  the  character  and  poetry  of  the  Jutland  folk  can, 
it  is  true,  not  be  measured  in  current  coin,  yet  may  also  be  considered 
to  be  of  a  certain  value  for  a  community.  When  a  free  and  open  view 
across  fields  and  meadows  to  the  woods  is  closed  up  by  building — and 
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why  choose  this  rare  place,  of  all  others,  for  building-sites? — spiritual 
values  are  continually  being  lost  which  cannot  be  redeemed  with  gold. 
Such  outlooks  to  woods  in  the  distance  mean,  to  a  child's  imagination, 
poetry,  dreams,  which  give  wings  to  thoughts,  and  though  their  value 
cannot  be  measured  in  thousands  of  pounds,  a  people  cannot  afford  to 
lose  them  without  imperilling  its  soul. 

For  the  reasons  which  I  have  here  tried  to  explain  I  have  drawn  up 
rules  in  the  laws  of  my  country  about  the  prohibition  of  building  at  a 
certain  distance  from  the  woods  and  the  sea  (The  act  for  the  preservation 
of  nature  of  May  7th,  1937,  §§  23  and  25). 

Furthermore,  mention  must  be  made  of  a  special  phenomenon  in 
Nature  which  experience  has  shown  to  be  also  mentally  enlivening. 
This  is  the  peculiar  and  singular  character  of  shapes  in  Nature,  such 
as  of  our  mighty  oaks,  with  their  often  queer,  gnarled  trunks  and 
branches,  the  odd  formation  of  hawthorn  trees,  and  the  shaggy  under- 
growth of  oaks;  and  of  barrows  which  often  bring  a  beautiful  variation 
into  a  monotonous  landscape  and  at  the  same  time  awaken  memories 
of  remotely  distant  ages;  of  strange,  moss-grown  fences  along  the  border 
of  fields  and  woods  and  the  great  heather-covered  moors.  These  peculiar 
and  singular  natural  features  are  a  source  of  great  enrichment  to  the 
mind,  not  least  to  the  inhabitants  of  the  large  towns,  whose  minds  are 
in  daily  life  depressed  by  the  monotonous  surfaces  of  houses,  streets 
and  courtyards. 

The  dangers  threatening  the  natural  values  pointed  out  above  owe 
their  origin  to  the  thoughtless  and  unplanned  conduct  of  human  beings. 
Here  it  is  a  question  of  direct  damage,  for  instance,  the  disfiguring  of 
beautiful  trees,  the  cutting  down  of  trees  or  groups  of  trees  with  peculiar, 
characteristic  features,  the  destruction  of  barrows  or  stone  fences  and  last, 
but  not  least,  the  covering  of  beautiful  country  with  haphazard  building. 

The  free  natural  spaces,  moors,  marshes,  rivers,  brooks,  and  lakes 
have,  of  course,  in  recent  times  been  more  and  more  limited  and  regu- 
lated owing  to  the  pressure  of  the  population  and  the  consequent 
intensive  cultivation  and  treatment  of  the  land.  Enormous  moors  have 
been  converted  into  agricultural  land  or  plantations.  Much  of  the  credit 
for  this  must  in  Denmark  be  given  to  the  Danish  Moorland  Cultivation 
Society.  By  the  end  of  the  year  1927  about  212,000  acres  of  land  had  been 
turned  into  plantations  or  planned  as  plantations  under  the  direction 
of  this  society;  about  15,000  acres  are  covered  by  the  society's  own 
plantations;  beyond  that  there  are  numerous  areas  which  have  been 
converted  into  agricultural  land  by  the  marling  and  irrigation  work  of 
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the  society.  Generally  speaking,  very  large  areas  of  moorland,  marshes, 
boggy  meadows,  etc.,  have  been  cultivated  in  different  parts  of  the 
country  in  the  course  of  the  last  100  to  150  years.  The  free  spaces  of 
nature  have  therefore  through  all  these  works  of  cultivation,  planting, 
irrigation,  and  regulation  finally  been  limited  to  a  relatively  small  part 
of  the  total  area  of  this  country.  The  greater  part  of  this  work  has  been 
right  and  necessary  simply  because  of  the  growth  of  the  population. 
Now,  however,  we  seem  for  various  important  reasons  to  have  reached  a 
saturation  point  in  this  work  of  cultivation;  and  in  future  we  must 
probably  economize  considerably  with  those  remnants  of  nature  that 
are  left.  This  is  necessary  in  the  first  place  for  reasons  of  public  health, 
and  it  is  gradually  to  an  increasing  extent  being  recognized  in  all 
countries  that  it  is  vitally  necessary  to  secure  for  the  big  town  popula- 
tions large  and  suitable  areas  for  their  open-air  life.  For  this  purpose 
large  spaces  of  free  nature  have  been  reserved  in  many  countries; 
sometimes  these  spaces  are  called  national  parks,  an  expression  which 
to  the  Danish  mind  is  a  misnomer,  as  we  do  not  mean  artificially 
treated  spaces  but  areas  which  remain  in  a  natural  state  for  the  use  of 
the  broad  mass  of  the  population  for  their  camping  life  and  all  kinds 
of  sport.  In  this  respect  we  are  very  backward  as  we  have  extremely 
few  national  parks;  and  indeed  we  have  very  little  land  left  for  this 
purpose.  Out  of  the  remnants  which  are  still  left  over  from  the  great 
effort  of  cultivation,  our  remaining  moors  should  as  soon  as  possible  be 
particularly  preserved  for  this  purpose.  Cultivation  has  long  ago  received 
its  due. 

Moreover,  experts  whose  opinions  carry  great  weight  have  in  recent 
years  pointed  out  that  there  is  another  important  practical  reason  for 
taking  in  future  the  greatest  care  of  the  last  remnants  of  our  free  open 
spaces,  our  moors,  marshes,  watercourses,  etc.,  and  these  reasons  are 
purely  agronomic.  There  is  a  close  biological  interdependence  between 
the  flora  and  fauna  of  the  free  open  spaces  and  the  flora  and  fauna  of 
the  cultivated  areas,  an  interdependence  which  is  overlooked  by  a 
superficial  consideration  and  a  one-sided  tendency  to  cultivation,  but 
which  in  reality  means  that  every  essential  economic  results  in  the 
cultivated  areas  depend  on  the  existence  of  the  free  open  spaces. 

It  should  seem  obvious  for  all  these  reasons  that  a  strong  legislation 
on  the  preservation  of  nature  is  required  in  order  to  save  before  it  is 
too  late  the  last  remnants  of  free  nature  left  in  Denmark,  the  conserva- 
tion of  which  is  of  the  greatest  importance  to  the  health  of  the  popula- 
tion and  the  economy  of  the  country.  As  I  have  previously  advocated. 
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there  ought  to  be  worked  out  as  soon  as  possible  a  general  scheme  for 
the  preservation  of  nature  covering  the  entire  country  including  the  last 
remnants  of  moors,  marshes,  lakes,  etc.,  individualized  and  mapped. 
Just  as  we  have  an  agricultural  register  of  all  real  properties  accord- 
ing to  which  no  such  property  may  be  dismantled,  divided,  or  enclosed 
without  the  consent  of  the  registrar,  there  ought  to  be  a  register  of  those 
properties  in  the  country  that  still  conain  free  open  spaces  by  which 
none  of  those  areas  of  nature  may  be  destroyed  as  such,  cultivated, 
drained,  etc.,  without  the  permission  of  the  central  country  planning 
authority.  Even  now  private  registered  easements  have  saved  a  number 
of  properties  in  the  country,  but  those  owners  who  for  idealistic  reasons 
have  thus  preserved  their  properties  represent  only  a  minority.  The 
great  majority  must  also  be  included  in  the  interests  of  the  country  by 
means  of  a  general  obligatory  system,  and  it  is  high  time,  for  every  day 
new  inroads  are  made  on  our  few  free  open  spaces  by  draining,  planting, 
and  cultivation.  The  mere  existence  of  a  small  bog,  marsh,  or  piece  of 
moorland  will  induce  a  landowner  to  consider  it  his  duty  to  make  it 
disappear  as  soon  as  possible  because  he  will  be  under  an  innate  delusion 
dating  from  a  time  when  the  greater  part  of  the  country  had  to  be 
cultivated,  and  several  local  authorities  endeavour  equally  unreasonably 
to  cover  up  ponds  and  marshes  by  using  them  as  dumping-grounds  for 
all  kinds  of  refuse;  in  their  short-sightedness  they  do  not  think  of  the 
irreparable  damage  they  cause  by  all  these  daily  inroads  on  the  condi- 
tions of  life  of  the  fauna  and  flora  of  our  country  and  consequently  on 
the  general  health  and  economy  of  the  country. 

The  working  out  of  the  such  a  register  of  this  country  would — 
unfortunately — be  a  very  limited  and  easy  task,  for  relatively,  compared 
with  the  total  areas  of  the  country,  there  is  only  a  very  small  part 
to  save;  and  the  profit  that  could  be  gained  by  cultivation,  planting, 
draining,  etc.,  of  these  remaining  open  spaces — if  such  treatment  is  at 
all  remunerative,  which  often  is  not  the  case — bears  no  reasonable 
proportion  at  all  to  the  loss  inflicted  on  the  health  of  the  country  as  a 
whole  by  the  disappearence  of  these  remaining  natural  spaces. 

Altogether  the  legal  system  of  the  future  will  have  to  safeguard  the 
beauty  of  our  woods,  our  lakes  and  our  sea- shore,  to  protect  the 
characteristic  landscape,  the  country-side  of  fields  and  meadows,  woods 
and  sea  coasts  against  the  foe  menacing  them  from  within.  That  foe  is: 
the  muddled,  banal  and  soulless  building  and  other  destruction  of 
Nature,  which,  not  least  under  modern  technics,  threatens  like  a  huge 
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steam  roller  to  trample  down,  blot  out  and  devastate  everything  that 
is  beautiful  and  characteristic  of  the  country. 

Meanwhile  a  thorough  and  radical  reform  of  the  present  wavering  and 
fumbling  order,  an  amalgamation  of  all  the  scattered  laws,  laws  of 
building,  preservation  of  building  and  preservation  of  Nature,  and  a 
rational  organisation  of  all  the  authorities  connected  with  them,  cannot 
be  carried  out  at  all  under  the  present  order  of  law,  but  demand,  as  I 
shall  show  in  a  later  section,  a  change  to  the  very  foundations  of  the 
constitution  and  administration,  both  of  state  and  municipalities. 

As  far  as  the  more  detailed  social  working  out  of  a  plan  in  regard  to 
buildings,  their  relations  to  each  other,  areas  of  town  and  country  and 
their  inter-relations,  the  task  is  not  completed  by  preservation.  It  is 
concerned  with  the  treatment  of  nature  and  building  as  a  whole,  in 
intimate  connection.  Here,  as  I  understand  it,  we  can  learn  a  great  deal 
from  the  building  in  a  great  style  which  took  place  in  Denmark  during 
the  latter  half  of  the  eighteenth  century  and  the  first  half  of  the 
nineteenth  in  the  cultivated  natural  areas.  Much  of  what  we  are 
accustomed  to  call  Nature  is  in  reality  Nature  cultivated  and  regulated 
by  man,  such  as  the  Danish  arable  landscape,  which  is  furthermore 
strongly  characterized  by  the  scattered  farms  and  small-holdings.  These 
cultivated  areas  of  Nature  must,  of  course,  be  subject  to  the  treatment 
demanded  at  any  time  by  the  work  of  cultivation.  What  we  are  used  to 
calling  the  beauty  of  Danish  landscape  is  chiefly  the  result  of  the  human 
work  of  cultivation  and  the  redistribution  of  land  which  took  place  in 
the  eighteenth  and  the  beginning  of  the  nineteenth  century.  But  it  is 
worth  noticing  that  many  of  the  farms  which  in  that  period  were  moved 
out  into  the  fields  and  which  now  dominate  the  landscape  are  examples 
of  typified  housing.  At  that  time  it  was  not  every  owner  or  master 

The  Swedish  Society  has  devoted  considerable  sums  on  the  laying  out  of 
natural  parks.  The  largest  of  these,  the  most  northerly,  has  a  total  area  of 
3600  sq.  kilometres,  of.  Rutger  Sernander  in  the  annual  report  of  the  Society 
for  the  Preservation  of  Nature  in  Denmark,  1929,  pp.  31  seq.  In  Germany  a 
number  of  larger  or  smaller  spaces  have  been  preserved,  among  them  being 
the  Liineburger  heath,  with  an  area  of  about  18  square  miles.  Italy  has  now 
several  large  nature  parks,  among  them  one  in  the  Abruzzi.  which  has  an 
area  of  490  square  kilometres.  On  the  large  Swiss  nature  park,  the  area  of 
which  is  140  square  kilometres,  see  Kai  Berg  in  the  periodical:  Naturens  Ver- 
den,  1928,  p.  125  seq.  On  the  numerous  and  vast  nature  parks  in  U.  S.  A.,  see 
the  annual  report  of  the  Society  for  the  Preservation  of  Nature  in  Denmark, 
1927-1928,   p.  27   seq. 
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builder  who  set  about  his  task  in  his  own  way  with  newfangled 
measurements,  proportions  and  styles  —  all  those  things  which  at  the 
present  time  often  mean  unpractical  building  —  but  the  houses  were 
built  in  accordance  with  the  experience  of  the  ages  as  definite  types 
which  afforded  good  and  practical  conditions;  and  in  this  way  the  waste 
of  energy  and  time  which  is  often  inherent  in  the  individual  and 
experimental  architecture  of  the  present  day  was  avoided:  this  explains 
the  clean  lines  which  are  typical  of  the  Danish  farm  landscape.  These 
lines  are  therefore  in  the  first  place  due  to  practical  causes.  Another 
feature  typical  of  the  Danish  arable  and  pasture  landscape  is  the 
numerous  hedges,  stone  walls  or  earth  mounds  which  also  to  a  large 
extent  date  back  to  the  period  of  the  redistribution  of  the  land,  and 
which  create  both  varying  and  regular  boundaries  for  the  different  areas. 


In  its  first  stages  the  human  race  had  enough  to  do  in  gaining  domi- 
nion over  the  earth  in  an  economic  sense,  and  getting  the  greatest 
possible  material  profit  out  of  it.  And  all  that  technique,  including  the 
technics  of  machinery  which  have  subdued  the  earth  to  us,  must  neces- 
sarily bear  its  imprint.  We  are  still  in  the  midst  of  the  technical 
economic  age  of  exploitation,  but  we  have  now  already  advanced  so  far 
in  it  that  both  economically  and  spiritually  we  are  beginning  to  acquire 
the  conditions  for  subduing  the  earth  in  another  sense  too,  and  to  allow 
the  values  which  have  hitherto  only  set  their  mark  on  groups  of  objects 
produced  by  art  to  decide  our  relation  to  the  world  around  us  as  a 
whole,  to  shape  our  earth  and  its  things  or  to  leave  it  in  peace,  so  that 
it  becomes  not  only  our  economic  field  of  labour,  but  also  a  spiritual 
world  of  beauty  about  our  work  and  our  activities.  As  I  shall  show  in 
another  connection,  it  has  been  necessary,  even  in  the  material,  produc- 
tive sphere,  to  interfere  in  the  right  of  private  ownership  with  a 
comprehensive  system  of  compulsory  rules,  so  that  this  right  of  owner- 
ship and  its  forces,  when  acting  alone,  should  not  lead  to  the  distress 
of  large  section  of  the  population.  It  would  be  naive,  however,  to  think 
that  this  right  of  ownership  could  be  freely  left  to  itself  in  the  great 
spheres  that  affect  the  spiritual  and  physical  health  of  the  population 
and  beautiful  surroundings  of  the  community. 

With  the  great  increase  in  population  and  the  consequent  increase  in 
building,  together  with  the  immense  development  in  the  technics  of 
machinery  in  the  nineteenth   and  twentieth  century,   a   problem  has 
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arisen  which  will  be  hi  the  very  greatest  importance  to  the  communities 
of  the  future,  and  on  the  right  solution  of  which  the  greatest  values 
depend.  This  problem  can  perhaps  be  called  the  problem  of  the  world 
around  us.  Judging  from  my  experiences,  it  is  a  question  of  creating, 
by  means  of  a  thoroughly  and  carefully  worked  out  legislation,  the 
firm  framework  for  the  development  of  our  towns  and  their  relations  to 
their  natural  environment,  so  that  we  may  be  able  to  say,  some  day, 
that  we  have  subdued  the  earth  to  ourselves,  not  only  in  an  economic, 
material  and  technical  sense,  but  that  we  have  also  advanced  to  a 
spiritual  dominion  over  it,  so  that  a  world  of  beauty  has  been  created 
from  our  earth,  not  only  for  the  few,  but  for  the  whole  population.  But 
this  aim  can  never  be  reached  without  a  thorough  discipline  and  an 
order  which  is  at  present  lacking.  The  need  of  the  present  day,  if  in 
the  time  to  come  the  greatest  values  of  thrift,  health  and  beauty  are 
not  to  be  lost  to  human  society,  is  the  discipline  and  legal  ordering  of 
production,  building,  town  planning  and  protection  of  nature;  first  and 
last,  a  discipline,  an  order  which  will  compel  the  subordination  of  in- 
dividual interests  to  higher  aims. 
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CHAPTER  7 

THE   ULTIMATE  SYNTHESIS.  THE  WORLD 
AND  THE   LIFE  OF  MAN 

From  the  natural  sciences  we  obtain  a  knowledge  of  external,  physical 
Nature,  and  from  the  sciences  of  the  mind  a  knowledge  of  the  internal, 
psychical  world;  but  none  of  them  gives  us  a  comprehensive  survey 
over  Nature  in  its  entirety,  the  ultimate  synthesis.  The  theory  of  know- 
ledge, which  ought  to  be  the  common  part  of  all  sciences,  shows  us 
that  all  science  or  knowledge  stops  at  this  very  fundamental  opposition 
between  the  physical  and  the  psychical  as  ultimate,  irreducible,  inexplic- 
able phenomena.  What  the  physical,  i.  e.  external  bodies  and  their  move- 
ments are,  we  do  not  understand.  We  observe  differences  and  similar- 
ities and  law-bound  interrelations  between  these  bodies  and  their  move- 
ments, but  whether  this  knowledge  gives  us  a  knowledge  of  the  world  in 
itself  we  do  not  know.  Whether  there  is  something  else  behind  the 
external  bodies  and  their  movements,  and  what  this  something  is,  we  do 
not  know.  The  only  place  in  the  universe  of  which  we  do  know  that  there 
is  something  behind  the  material  processes,  and  what  is  behind  them,  is 
the  life  of  man.  Behind  man  and  the  material  processes  in  his  brain  cells 
there  is  something  besides  movements  in  space,  namely  the  phenomena 
that  we  call  psychical  perceptions,  ideas,  feelings,  resolutions  of  will.  This 
psychical  world  has  arisen  during  a  gradual  process  of  development  in  the 
material  universe.  There  is,  in  the  quantitatively  vast  world-space  a  phe- 
nomenon infinitely  small  in  relation  to  it:  that  is,  matter.  From  this  has 
arisen  a  new  phenomenon,  quantitatively  still  far  smaller  than  matter, 
that  is,  life.  Its  rise  cannot  be  explained  mechanically,  that  is,  from  bodies 
and  their  movements;  besides  we  do  not  understand  the  latter  either.  Next, 
life  passes  from  its  rise  through  a  series  of  changes  which  we  call 
development.  Neither  do  we  understand  in  what  this  consists  nor  what 
it   really    is.   The   influence    of   external   circumstances   on    the   living 
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organisms  does  not  suffice  to  explain  the  development.  During  the  latter 
new  types  arise  at  intervals,  by  fits  and  starts.  Here  new  qualities,  new 
forms  of  life  arise  in  an  inexplicable  way  from  the  interior  of  the  universe, 
and  in  their  co-operation  with  their  surroundings  certain  types  subsist 
while  others  disappear.  Hence  new  types,  continually  higher,  arise  during 
the  development,  higher  in  the  sense  that  they  are  better  able  than  the 
others  to  control  the  material  universe  around  them.  The  entire  organic 
development  is  reached  by  the  highest  type  in  man,  who  has  understood 
how  to  make  all  other  organisms,  plants  and  animals,  serve  him,  and  has 
even  to  a  wide  extent  attained  to  the  control  and  exploitation  of  the  in- 
organic, material  universe.  The  reason  why  he  has  succeeded  in  all  this 
is  due  exclusively  to  the  development  of  a  new  quality  in  man,  the  life  of 
the  spirit.  This  marks  the  boundary  line  between  man  and  the  preceding 
stage  of  organic  life,  the  animal.  The  spirit,  again,  is  something  new  in 
existence  and  signifies  the  dominion  of  the  higher  being  over  its  own 
material  urges  and  the  creation  of  entirely  new  values.  Man's  power  over 
himself  has  been  the  condition  for  his  power  over  the  natural  world 
around  him.  An  animal  instinctively  and  slavishly  only  follows  its 
urges,  and  hence  never  gets  outside  a  small,  limited  circle,  determined  by 
habits  of  a  reflexive  kind.  By  this  strange  new  quality,  how^ever,  the 
power  over  himself,  by  compelling  himself  to  carry  out  systematic  work, 
and  by  other  forms  of  control,  man  has  subdued  the  earth  to  himself. 
The  distinguishing  marks  of  civilised  man  are:  character,  society,  science 
and  art.  These  cultural  values  would  never  have  come  into  existence 
without  the  dominion  of  the  spirit  over  the  animal  in  man.  But,  as  the 
foregoing  has  shown,  there  is  still  a  long  way  ahead  before  the  spirit  has 
obtained  perfect  dominion  over  man,  and  with  it  over  the  world  around 
us.  The  wild  beast  still  rules  in  a  countless  number  of  human  beings.  So 
long  as  men  kill  and  mutilate  each  other  in  wars  and  outside  them,  so 
long  as  they  fight  their  fellow  men  to  death  in  industrial;,  commer- 
cial or  professional  life,  or  exploit  those  in  their  service,  so  long  will  it  be 
before  the  spiritual  man  has  become  the  dominating  human  type.  As  I 
have  tried  to  show  in  the  foregoing,  it  is  above  all  unselfishness  and 
justice,  instead  of  hatred  of  one's  neighbour,  that  is  required  everywhere 
in  the  life  of  man  in  order  to  obtain  the  right  solutions,  both  in  the 
government  of  the  State,  in  tlie  life  of  industry  and  trade  and  in  intel- 
lectual life.  Not  until  this  unselfishness  and  justice  has  been  reached  will 
that  complete  harmonising  of  forces  be  attained,  that  brotherhood  of 
working  in  common  which  leads  the  powers  of  the  highest  quality  on  to 
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a  full  use  of  them  in  the  interest  of  all,  and  to  the  right  distribution  of 
the  benefits.  Unselfishness  and  justice  among  men  denote  the  greatest 
dominion  man  can  obtain  over  himself,  and  on  them  depend  the  highest 
satisfaction  that  mankind  can  reach.  Since  its  infancy  and  the  dawn  of 
civilisation  and  down  through  the  ages  the  best  among  men  have  dreamed 
of  a  society  or  a  realm  that  would  one  day  arise  upon  earth  as  a  world 
of  understanding,  goodness  and  beauty.  This  dream  will  never  become  a 
reality  unless  the  just  and  unselfish  man,  from  being  a  rare  type  be- 
comes the  general  one. 

But  however  far  most  men  are  from  this  society  of  the  future,  there  is 
an  elite  of  mankind  which  through  a  development  of  thousands  of  years 
has  already  created  a  new  world  in  science,  society  and  art.  Out  of  the 
material  universe,  then,  a  world  of  the  spirit  is  fighting  its  way  onward, 
and  the  best  among  men  feel  that  they  are  its  servants.  This  realm  is  not 
external;  it  is  not  to  be  reckoned  in  terms  of  quantity;  it  is  the  smallest 
of  the  small  in  the  mighty  universe  and  its  masses  of  material,  and  even 
in  the  world  of  living  organisms,  nay,  even  in  human  life  those  who  be- 
long to  the  realm  of  the  spirit  are  but  few  in  number,  a  little  company 
fighting  against  the  selfishness,  violence  and  lack  of  sense  of  the  masses. 
But  in  spite  of  everything,  in  spite  of  its  smallness  in  comparison  with  the 
masses,  this  elite  has  fought  through  thousands  of  years,  like  a  troop  of 
chivalry,  now  with  the  sword,  now  with  the  word,  the  beast  in  man 
and  forced  mankind  upwards  and  brought  it  under  the  power  of  the 
spirit. 

The  religious  ideas  are  symbols  which  seek  to  express  this  spiritual 
power  and  its  kingdom  in  beautiful  imagery.  But  when  these  ideas  are 
made  into  fixed  religious  dogmas,  which  try  to  establish  intellectually  the 
relation  of  the  kingdom  of  the  spirit  to  the  material  universe,  in  parti- 
cular in  the  relation  of  causes  to  the  latter,  such  as  dogmas  about  creation, 
omnipotence,  and  the  like  attempt  to  do,  they  are  just  as  mistaken  as  the 
speculations  of  philosophical  systems  about  them.  They  are  all  little, 
narrow  ideas  about  questions  which  are  above  all  human  comprehension, 
and  outside  all  interrelations  of  causes,  time  and  space.  And  they  only 
lead  into  further,  narrow-minded  arguments  about  the  "cause"  of  and  the 
"responsibility"  for  the  imperfections  in  the  material  universe,  idle 
questions  beyond  all  human  ability  to  solve. 

These  hopeless  attempts  at  explanation  are,  moreover,  unnecessary.  It 
is  not  the  vast,  material  universe  which  gives  value  to  the  life  of  spiritual 
man,  but  that  light  alone  which  is  thrown  upon  man's  life  from  the 
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exalted  world  of  the  spirit,  which  has  arisen  in  an  inexplicable  way  and 
fought  its  way  forward  in  this  universe. 

If  we  look  at  the  material  universe  alone,  it  must  be  admitted  that  the 
life  and  destiny  of  man  often  seem  to  be  the  sport  of  circumstance.  No 
doubt  there  is  a  law-bound  regularity  in  the  material  universe,  but  this 
universe  and  its  law-bound  changes  seem  to  be  indifferent  to  human 
destinies.  Catastrophes,  sufferings,  sweep  down  upon  human  life  with 
the  same  conformity  to  law  as  events  which  are  favourable  to  it.  It  is 
true  that  man  has  in  the  course  of  time,  aided  by  scientific  and  techni- 
cal development,  learned  how  to  avoid  most  disasters  due  to  forces  of 
Nature;  and  many  sufferings  are  caused  by  men  themselves,  partly  be- 
cause of  their  own  lack  of  self-control,  and  partly  because  of  bad  social 
organisation  and  selfishness  w^hich  prevents  each  individual  human 
being  from  getting  his  just  deserts.  Nevertheless,  even  if  these  evils  can 
some  day  be  abolished,  certain  inevitable  sufferings  remain  in  existence 
itself,  and  they  seem  to  be  inseparably  attached  to  all  life.  Buddha  saw 
the  nothingness  in  man's  efforts  to  reach  happiness,  because  after  all  he 
cannot  abolish  the  three  fundamental  sufferings:  disease,  old  age  and 
death.  It  is  true  that  science  tries  to  a  certain  degree  to  fend  off  these  evils 
too.  But  even  if  modern  medical  science  has  been  successful  in  combating 
diseases,  abolished  some  of  them  and  lengthened  life  considerably,  a 
Scandinavian  writer  has  been  right  in  saying,  about  the  thought  of  even 
a  very  long  life:  "the  fact  alone,  that  death  exists,  annihilates  even  the 
longest  life."  And  it  is  indeed  death  which  appears  to  most  men  as  the 
great  negation  of  all  sense  in  life,  as  that  which  robs  them  of  those  they 
love  and  destroys  their  dreams  and  hopes.  Lamartine  says:  "Swiftly 
flowing  Time,  as  with  a  shroud,  hides  us  in  the  shadow  of  oblivion,  all  of 
us,  our  pride,  our  sorrows  and  our  joy." 

Swiftly  flowing  time  and  death  conflict  with  the  deepest  needs  of  the 
soul  of  man,  the  need  of  constancy  and  eternity.  This  need  is  expressed 
in  the  most  varying  ways  in  men,  both  intellectually  and  emotionally. 
Plato's  ideas  of  the  everlasting  behind  the  changes  and  inconstancies  of 
the  world  of  sense;  the  eternal  atoms  of  Democritus  behind  tlie  swarms 
of  manifold  changes  of  the  external  world;  Spinoza's  only,  eternal  sub- 
stance of  the  all,  express  in  different  ways  the  same  longing  for  eternity. 
The  ideal  of  sociological  thinkers  has  at  all  times  been  a  stationary, 
happy  society  with  as  few  changes  as  possible.  Spiritual  man  will  always 
seek  a  lasting,  fixed  state  of  harmony  and  peace.  Augustine  says:  "Our 
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heart  is  restless  till  it  finds  rest  in  thee."  Buddha  regards  Nirvana  as  the 
highest  state  because  it  brings  perfect,  everlasting  peace  which  nothing 
can  disturb,  the  perfect  freedom  from  all  the  storms  of  passion  and  life, 
unrest  of  desire.  The  wise  can  already  reach  this  state  in  the  present  life. 

Thought  and  religion  thus  give  expression  to  the  same  need.  Man  is  a 
paradox,  an  existence  of  an  ephemera  with  a  longing  for  eternity. 

This  need  of  unchangeableness,  of  eternity,  is  not  satisfied  in  the 
material  universe.  Matter  undergoes  incessant  change,  movement,  and 
man,  with  the  material  part  of  his  nature,  is  subject  to  the  law  of  change 
and  corruption.  The  material  part  of  the  universe,  however,  is  only  one 
part  of  the  world,  and  we  do  not  know  the  innermost  core  of  this  part. 
Ancient  Indian  philosophy  regards  only  the  inner  world,  the  invisible 
world  of  the  spirit,  as  reality,  while  the  outer  world  is  merely  as  it  were 
a  veil  over  the  true  reality.  In  this  idea  there  is  that  core  of  truth,  that 
while,  most  deeply  considered,  we  do  not  know  the  material  world, 
what  it  is  in  itself,  we  have,  on  the  other  hand,  an  immediate  knowledge 
of  the  inner,  spiritual  world,  namely  in  ourselves,  quite  regardless  of  our 
not  knowing  either  the  origin  of  this  world,  nor  the  meaning  of  the  laws 
that  govern  it.  We  know  nothing  of  how  the  spiritual  world  is  related  to 
the  unknown,  material  one,  nor  do  we  know  what  death  means  to  the 
spiritual  part  of  man.  We  only  know  that  spiritual  man  is  a  link  in  a 
greater  coherence  than  shown  to  us  by  physical  nature.  In  regard  to  the 
material  universe  which  he  does  not  know  and  does  not  understand,  man 
feels  that  there  is  a  world  of  which  the  inmost  core  is  strange  to  him, 
"that  he  belongs  elsewhere."  Man  only  feels  at  home  in  the  world  he 
knows,  in  the  world  of  beauty,  understanding  and  goodness  which  arises 
in  man  himself,  and  which  comes  from  invisible,  unknown  regions.  As 
Goethe  says:  "In  ordinary  life  much  depends  on  choice  and  will.  But  the 
best  that  happens  to  us  comes — who  knows  whence?"  It  is  only  the 
invisible  kingdom  of  the  spirit  that  makes  life  of  value  to  man.  Only  by 
choosing  and  belonging  to  this  kingdom,  wholly  and  unconditionally, 
does  man  feel  raised  above  the  accidental.  He  often  feels  as  though  a 
ray  of  the  sun  had  shot  across  his  life  from  another  world,  and  that 
there  is  a  deeper  meaning  in  what  happens,  just  as  certainly  as  the 
development  of  mankind's  life  towards  higher  spiritual  forms  has  not 
happened  or  does  not  happen  accidentally,  but  as  a  link  in  a  vast  chain, 
incomprehensible  to  us. 

The  religious  symbols  may  change,  but  that  mood  of  life  which  they 
try  to  express,  and  which  is  the  core  of  all  religion,  will  last.  That  light 
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in  which  man  beholds  his  life  in  the  coherence  of  existence,  and  his 
feelings  towards  it,  is  the  ultimate  synthesis.  Spiritual  man  can  only  see 
his  life  in  the  light  of  that  which  gives  value  to  life,  the  spiritual  power 
in  existence.  He  feels  that  he  has  a  responsibility  for  his  life  and  its  deeds 
towards  the  spirit;  he  feels  that  when  he  fails  this  he  fails  the  best  in 
his  nature  and  loses  the  deepest  satisfaction  in  life.  He  feels  that  here 
he  meets  the  uplifting  and  eternal  which  he  must  serve,  while  everything 
else  in  the  material  world  is  change  and  decay. 


BOOK  2. 

THE  COMMUNITY  AND  THE  LAW 


PART  1. 

THE  ORIGIN  OF  COMMUNITY  AND  LAW 
THE  PURPOSE  OF  LAW 


CHAPTER  8 

WHAT  IS  LAW?  THE  ORIGIN  OF 
SOCIETY  AND  LAW 

I. 
WHAT  IS  LAW? 

.  First  we  must  seek  the  place  of  the  phenomenon,  law,  in  the  universe, 
that  is,  we  must  go  through  the  realm  of  Nature  to  find  it.  It  must  be 
sought  within  the  sphere  of  matter.  Within  the  sphere  of  matter  the 
phenomenon  of  law  is  found  in  only  an  extremely  small  part.  By  far 
the  greater  part  of  matter  in  the  universe  is  that  which  we  call  inorganic 
matter,  and  we  do  not  find  it  there.  We  must  therefore  seek  it  within 
organic  matter  or  that  part  of  matter  in  which  is  found  that  inexplicable 
phenomenon  which  we  call  life.  But  even  within  life,  which  has  hitherto 
been  observed  only  on  a  single  planet,  the  earth,  we  do  not  as  a  rule 
find  the  phenomenon  of  law.  We  do  not  find  it  in  the  whole  of  the  plant 
world;  and  even  in  the  animal  world  we  find  it  only  to  an  extremely 
limited  extent.  We  do  not  meet  with  law  until  we  encounter  that  peculiar 
phenomenon  within  the  animal  world  which  we  call:  a  community.  By 
this  we  understand  that  natural  phenomenon  that  (1)  several  organic 
independent  individuals  (2)  act  together  for  a  common  purpose,  in 
particular  for  the  satisfaction  of  vitally  important  needs  and  for  the 
averting  of  common  dangers.  When  it  is  sometimes  said  of  the  cells  in 
an  organism  (e.  g.  in  a  human  body)  that  they  constitute  a  "community", 
a  "community  of  cells",  it  is  an  incorrect,  inappropriate  term,  a 
scientifically  false  analogy,  for  the  cells  in  an  organism  are  not 
organically  independent,  individuals  independent  of  each  other,  as  they 
have  metabolism  and  nourishment  in  common.  The  peculiarity  about  a 
community  or  society,  however,  is,  properly  speaking,  that  the  indivi- 
duals are  organically  entirely  independent  of  each  other,  as  their 
organisms  have  each  their  own  metabolism  and  are  therefore  able  to 
satisfy  the  needs  of  their  life  without  each  other,  but  that  they  have 
nevertheless  hit  upon  working  together  in  order  that  they  might  in  this 
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way  obtain  a  better  satisfaction  of  their  needs  and  a  better  prevention 
of  common  dangers.  In  the  animal  world  such  a  working  in  common 
arises,  when  it  occurs  at  all,  from  pure  instinct. 

In  more  highly  developed  animals  we  encounter  the  natural  pheno- 
menon of  society  in  the  form  called  the  family,  in  which  the  male  and 
female  work  in  common  for  the  care,  nourishment  and  protection  from 
danger  of  their  young  and  themselves.  As  a  rule  animals  reach  only  this 
simple,  primitive  form  of  society.  Among  a  few  species  of  animals,  how- 
ever, we  meet  with  larger  and  more  composite  forms  of  society.  Thus  birds 
sometimes  appear  in  flocks  which  fly  in  certain  formations.  But  it  is  only 
extremely  seldom  that  we  meet  with  lasting  and  firmly  organised 
societies  among  animals,  namely  among  certain  varieties  of  apes  and 
among  bees  and  ants,  whose  societies  have  a  systematically  fixed  plan 
of  work  and  division  of  labour,  all,  however,  depending  on  instinct.  It 
is  among  human  beings  that  we  encounter  the  most  highly  developed 
forms  of  society.  Moreover,  at  these  higher  stages  of  civilisation  the 
societies  are  consciously  organised  on  a  definite  plan. 

It  is  within  this  limited,  natural  phenomenon  of  society,  a  collabora- 
tion between  organically  independent  individuals,  that  w^e  encounter 
the  phenomenon  of  law.  In  the  commuriities  of  bees  and  ants  we  see 
the  single  individuals  follow  a  quite  definite,  uniform  conduct  in  relation 
to  each  other,  particularly  with  regard  to  the  division  of  labour,  the 
collection  of  food,  etc.  The  same  holds  good  of  the  family  communities  of 
animals.  The  mother  stays  with  the  young,  feeds  them  and  cares  for 
them;  the  father's  work  lies  outside  in  seeking  food.  The  uniform 
behaviour  is  carried  out,  if  necessary,  by  force.  As  a  rule  instinct  in 
these  communities  works  as  a  sufficiently  coercive  force.  But  if,  for 
instance,  a  bee  deviates  from  the  normal  and  does  not  follow  the  com- 
mon behaviour,  or  if  a  young  bird  in  a  bird  family  cannot  keep  up  with 
the  others  in  flight,  this  individual,  when  deviating  from  the  normal, 
will  either  be  killed  or  thrust  out  of  the  community.  As  the  cas«s  of 
satisfying  the  needs  of  life  are  always  the  same,  a  uniform  behaviour 

It  is  a  still  more  false  analogy  than  "comnlunities  of  cells"  to  call  a  molecule 
a  "community  of  atoms".  On  false  analogies  in  science  see  my  book:  "The 
Foundation   of  Human  Thought",   1949,   Chapter  12.  2.  b,  pp.  259— 60. 

There  is,  however,  an  exception  to  the  general  observation  that  community 
and  law  are  only  found  among  self-existing  individuals,  organically  in- 
dependent of  each  other.  Thus,  in  the  fetal  stage  the  mother  and  the  fetus 
have  the  same  metabolism,  yet  a  juridical  relation  subsists  between  them, 
authoritatively  regulated  by  the  community,  the  fetus  being  under  a  certain 
juridical  protection,  partly  of  its  life,  partly  of  its  access  to  inheritance. 
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can  be  carried  out,  which  is  also  expressed  by  saying  that  a  rule  can  be 
followed.  Sometimes,  however,  in  unexpected  situations,  a  concrete, 
single  decision  has  to  be  arrived  at,  for  instance,  if  a  younger  member 
of  a  bird  family  on  the  long  journey  to  the  south  is  wounded  or  for 
another  reason  is  hindered  or  hampered  in  flight,  when  this  community 
must  make  a  decision,  either  of  killing  or  abandoning.  But  whether  the 
arrangement  made  by  the  community  in  question  is  a  rule,  a  uniform 
behaviour  in  many  cases,  or  an  individual,  single  decision,  it  is  carried 
out  by  force  in  all  cases  in  respect  of  the  single  member  of  the  com- 
munity, either  by  the  head  of  the  community,  in  the  case  of  the  family, 
or  by  the  other  members  in  a  body.  We  encounter  the  same  phenomenon 
in  more  developed  and  differentiated  forms  in  human  communities. 

It  is  this  phenomenon  that  is  called  law,  and  after  what  has  been 
indicated  it  can  be  defined  as:  the  ordering  of  human  relationship 
among  the  individual  members  of  the  community,  which  the  community 
carries  out  hy  force,  whether  this  ordering  consists  in  a  uniform 
behaviour  in  equal  cases,  in  a  rule,  or  in  the  decision  of  a  single,  in- 
dividual case.  This  ordering  arises  in  primitive  human  communities 
and  is  carried  out,  often  instinctively,  as  in  the  animal  communities 
But  in  the  higher,  human,  civilised  communities  the  rules  for  the  mutual, 
common  behaviour  and  individual  decisions  are  formed  consciously, 
according  to  a  plan;  and  special,  supreme  authorities  exist  for  the  pur- 
pose of  compelling  obedience  to  the  ordinances  by  force.  In  the  follow- 
ing pages  we  limit  the  concept  of  law  to  human  society.  In  animal  com- 
munities we  meet  with  this  phenomenon  only  in  its  first,  embryonic 
stages,  and  only  as  a  link  in  the  life  of  instinct.  Not  until  the  himian 
level  do  the  phenomena  of  community  and  law  reach  their  full  unfold- 
ing, their  richly  varying,  systematic  application.  It  is  important,  how- 
ever, to  establish  and  point  out  that  these  phenomena  are  also  found  at 
the  animal  stage.  The  connection  with  this  shows  that,  whether  we  are 
dealing  with  higher  or  lower  forms  of  development,  the  phenomena  of 
community  and  law  are  just  as  much  natural  phenomena  as  elements 
and  cells,  arising  just  as  much  from  the  necessity  of  nature  as  the  latter, 
as  the  last  links  in  the  scale  of  development  of  the  universe:  space,  mat- 
ter, organism,  organisms  in  collaboration. 
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II 

WHAT  ARE  THE   CAUSES   OF  THESE   NATURAL 
PHENOMENA:   THE   RISE   OF  THEHUMAN   COMMUNITY 

AND   LAW? 

It  has  been  supposed  that  the  larger  human  community  is  derived 
from  the  community  of  the  family,  and  that,  consequently,  in  the  rela- 
tionship between  husband  and  wife,  and  between  them  and  their  child- 
ren, the  cause  is  to  be  found  for  the  rise  of  the  larger  community.  In 
the  following  we  will  call  the  larger  human  community  or  that  which 
we  now  call  the  community  properly  speaking,  the  community  as  dis- 
tinguished from  the  family  or  the  family  relationship.  On  closer  obser- 
vation, however,  it  would  seem  to  be  clear  that  the  family  relationship 
cannot  be  the  only  or  the  most  important  cause  for  the  rise  of  the  com- 
munity. Numerous  higher  species  of  animals  live  in  families;  but  as  a 
general  rule  this  has  not  developed  into  any  community.  Conversely, 
among  certain  primitive  people  there  are  and  have  been  communities 
without  family  life — promiscuous  mating,  polyandry — ,  yet  a  certain 
working  and  defence  in  common  takes  place  among  these  people.  Whether 
this  form  of  community  or  living  together  without  families  belong  to  the 
very  oldest  or  to  some  later  stage  of  civilization  is  disputed.  But  the  main 
point  in  this  connection  is  that  there  are  such  communities.  So  that  the 
earlier,  generally  accepted  idea,  that  the  family  is  the  original  cell, 
naturally  necessary,  from  which  all  communities  have  developed,  with 
the  clan  or  tribe  as  a  transitional  stage,  is  therefore  in  this  general  sense 
not  correct.  There  must  be  other  reasons  which,  besides  the  living  to- 
gether of  the  family,  have  driven  human  beings  together  in  the  larger 
aggregates  known  to  us  in  human  civilised  communities,  to  which  the 
numerous  animal  species  living  in  family  communities  have  never  been 
able  to  rise.  It  seems  probable  that  there  is  a  complex  number  of  causes 
which  have  gradually  created  this  phenomenon:  human  society. 

The  very  first  germ  of  this  must  already  be  looked  for  in  that  new  type 
of  life,  that  skip  in  the  organic  developanent,  signified  by  man  when  he 
rises  to  upright  gait  and  his  hands  are  set  free  for  all  kinds  of  work  in 
the  nature  around  him.  This  skip  in  development,  this  new  type  of  life, 
is  one  of  the  causes,  for  without  this  new  type  human  society  would 
never  have  come  into  existence.  This  new  type  of  life  now  unites  like 
a  driving  force  with  the  family  aggregate  as  a  contributory  cause  among 
those  groups  of  human  beings  in  which  promiscuous  mating  has  been 
superseded  by  continued  life  together  in  the  form  of  family.  When  men, 
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under  the  exertion  of  their  brains,  learned  how  to  use  their  liberated 
hands,  partly  to  make  implements  and  partly  to  domesticate  and  utilise 
certain  animals,  a  division  oi  the  various  kinds  of  work  among  the 
members  of  the  family  would  further  advance  their  work  in  common 
for  their  means  of  living  and  for  defence;  and  gradually,  as  the  family 
increased  and  the  younger  members  when  they  grew  up  also  founded 
families  the  older  and  younger  members  soon  discovered  the  practical 
advantages — in  the  means  of  living  and  defence — of  remaining  together 
and  further  dividing  the  work  and  the  tasks  among  themselves.  Even  at 
the  nomad  stage  the  family  community  already  developed  quite  natur- 
ally into  a  clan  or  tribe  community.  The  gregarious  and  the  fighting 
instinct  further  advances  this  development. 

The  next  cause  or  driving  factor  in  the  development  of  human  society 
is  that  of  certain  peculiar,  natural  conditions  in  certain  particular  places, 
which  force  men  into  a  still  more  intense  collaboration  and  a  still  greater 
gathering  of  strength  for  dealing  with  Nature  surrounding  them.  It  is 
not  accidental  that  large  communities  with  a  highly  developed  civiliza- 
tion in  the  oldest  historical  times  are  already  seen  to  arise  in  the  great 
river  valleys  (the  community  of  ancient  Egypt  along  the  Nile,  the 
Babylonian  and  the  Assyrian  along  the  Euphrates  and  Tigris,  the 
Indian  by  the  Ganges,  the  Chinese  by  the  Yellow  River).  It  is  an 
exaggeration  to  say  that  human  culture  in  science,  art  and  life  in  com- 
munity always  takes  its  rise  in  the  countries  of  the  great  rivers.  Firstly, 
among  certain  peoples  at  the  nomad  stage,  a  culture  in  producing  imple- 
ments and  weapons  had  already  been  developed,  both  technically  and 
artistically,  as  well  as  a  juridical  culture  with  regard  to  ownership  and 
appurtenances  of  chattels.  But  next  there  have  also  been  other  regions 
than  river  countries  in  which  excellent,  fertile  soil  and  other  favourable 
conditions  were  particularly  tempting  and  impelled  men  to  the  great 
discovery,  that  of  sowing  seed,  and  the  settled  dwelling-place  connected 
with  it.  It  is  true,  however,  that  the  large  river  countries,  with  their 
regular  inundations  and  a  climate  often  poor  in  rainfall,  would  in  a  very 
special  degree  compel  men  to  undertake  a  number  of  complex  labours 
for  the  regulation  of  the  river  on  a  common  plan,  which  would  neces- 
sarily lead  to  highly  developed  technics,  science,  art  and  social  organisa- 
tion (the  technique  of  land  surveying,  hence  geometry;  observation  of 
regular  celestial  phenomena,  hence  astronomy;  the  division  of  the  earth, 
hence  the  development  of  the  right  of  ownership  and  higher  forms  of 
property). 

But  first  and  last,  community  and  law  have  instinctively  grown  out  of 
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life,  not  only  as  the  protection  of  human  beings  against  the  forces  of 
Nature  and  wild  beasts,  but  as  their  protection  against  the  animal  in 
man  himself,  against  all  those  who  would  kill,  wound  and  plunder  their 
neighbour.  The  community  becomes  the  refuge  of  the  peaceful  workers. 
The  guardians  of  the  legal  order  had  to  establish  force  against  the  viol- 
ence of  human  brutes. 

Gradually,  as  the  community  of  settled  people  was  extended  and  began 
to  comprise  greater  and  greater  areas  of  land,  a  number  of  other  factors, 
of  a  spiritual  kind,  particularly  a  common  language  and  common  form  of 
religious  worship,  contributed  to  keeping  even  large  populations  closely 
attached  to  each  other  in  communities.  Finally  the  common  satisfaction 
or  happiness  of  the  higher  types  of  men  in  working  and  living  together 
becomes,  little  by  little,  a  powerful  factor  in  the  preservation  and  devel- 
opment of  the  community.  The  community  is  an  association  in  which 
both  mind  and  heart  have  a  voice. 

After  what  has  been  stated  it  must  therefore  be  supposed  that  it  is  not 
a  single  cause,  but  a  whole  number  of  different  causes, — biologically 
typical,  domestically,,  tribally  instinctive,  physically  of  the  soil,  protec- 
tive and  spiritual — which  have  been  the  creative  and  driving  forces 
in  this  natural  phenomenon,  the  rise  and  development  of  human  society. 


Ill 

LAW.   THE  DIFFERENCE   BETWEEN  THE  LAW  AND 

OTHER   RULES   OF  ACTION  AND   DECISIONS.   TECHNICS. 

LANGUAGE.  MANNERS  AND  CUSTOMS.  MORALS 

According  to  what  has  been  indicated,  a  rule  of  law  can  be  defined  as 
uniform  human  behaviour,  whether  in  action  or  omission  which  the 
authority  of  the  community  can  enforce  in  the  mutual  relations  between 
people.  All  exercise  of  law,  however,  need  not  be  exercise  of  rules,  it 
can,  as  stated  above,  also  consist  in  a  single,  individual  decision,  a 
decision  of  law  in  a  single  particular  case.  All  law  is,  of  course,  in  the 
last  resort  the  decision  of  single  cases,  either  in  reference  to  a  rule  or 
an  individual  decision  without  support  in  a  rule.  But  whether  the  law 
is  an  application  of  a  rule  of  law  or  an  individual  decision  of  law,  all 
law  can  be  defined  as:  the  ordering  by  the  community  through  the 
authority  having  power  to  enforce  it,  of  the  relations  between  human 
beings  living  together.  By  this  application  of  force  law  is  distinguished 
from  all  other  human  rules  of  action  and  decisions.  There  is  a  large 
number  of  human  rules  of  actions  and  decisions  other  than  the  legal 
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ones.  The  latter  form  practically  only  a  minority.  When  men  found  out 
how  to  make  use  of  implements,  weapons  and  vehicles,  how  to  take 
animals  into  their  service  and  to  sow  grain  in  the  earth,  they  soon  dis- 
covered that  in  spite  of  the  multiplicity  of  life,  the  manner  of  living 
could  he  made  much  easier  and  simpler  because  the  same  incidents  were 
continually  to  a  great  extent  being  repeated,  and  they  could  therefore 
set  up  fixed  common  rules  for  how  implements  were  to  be  made,  dome- 
stic animals  tended,  the  soil  tilled  and  later,  how  houses  were  to  be 
built,  rivers  regulated,  canals  dug,  etc.  The  whole  system  of  technics 
which  arose  then  and  has  since  developed,  and  now  controls  all  prac- 
tical life  in  the  communitry,  has  also  been  able  to  build  up  a  vast  system 
of  rules  of  action.  But  these  are  not  rules  of  law;  firstly,  they  have  for 
their  object  the  relation  to  Nature  and  the  treatment  of  it,  and  not  the 
relation  to  human  beings,  and  next,  exactly  because  of  this,  they  are  in 
the  main  carried  out  voluntarily,  without  the  compulsion  of  the 
social  authorities.  It  is  another  matter  that  they  may  some- 
times, be  included  as  a  link  in  rules  of  law  (for  instance  orders 
about  the  lighting  of  lanterns  on  vehicles  and  ships).  Furthermore, 
language  presents  a  large  system  of  common  rules,  which  are  followed 
without  external  compulsion.  Next,  there  is  a  large  system  of  rules  of 
conduct  called  manners  and  customs,  and  these  are  not  rules  of  law 
either;  for  instance,  rules  of  how  one  ought  to  eat,  table  manners 
(founded  partly  on  hygiene  and  partly  on  politeness),  how  one  ought 
to  greet  acquaintances,  treat  guests,  etc.  As  a  rule,  compulsion  by  the 
community  would  be  out  of  place  here.  Finally  the  same  holds  good  of 
the  great  system  of  conduct  in  life  called  morality.  As  show^n  above  in 
the  chapter  on  Ethics,  the  basis  of  the  rules  of  life  and  decisions 
prescribed  by  morals  can  be  found  partly  in  I,  consideration  for  the 
physical  and  mental  health  and  earning  capacity  of  the  individual,  and 
partly  in  II,  consideration  for  the  conditions  that  are  most  favourable 
to  the  security  and  work  among  men  and  which  particularly  require 
that  men  do  not  injure  each  other  and  can  work  together.  To  a  large 
extent  the  rules  of  morals  do  not  lend  themselves  to  being  enforced  by 
the  community,  the  value  of  many  rules  of  morality  depending  exactly 
on  men  obeying  them  of  their  own  free  will.  Most  rules  of  morality 
under  I,  individual  ethics,  are  in  fact  not  adapted  at  all  to  being  obeyed 
under  the  compulsion  of  authority.  Only  where  they  happen  in  a  par- 
ticularly serious  way  to  affect  the  relations  to  other  people  can  a  breach 
of  them  give  occasion  to  judicial  intervention,  sometimes  by  direct  use 
of  force,  penalty  (for  instance  in  cases  of  drunkenness  of  motor  drivers. 
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sexual  offences  against  children),  but  in  many  cases  only  in  indirect 
ways  (the  infidelity  of  one  partner  in  a  marriage  gives  the  other 
the  right  to  divorce).  But  even  under  II,  Social  Ethics,  there  are 
many  rules  which  are  not  adapted  to  being  enforced  by  the 
powers  of  the  community.  Helpfulness  towards  one's  fellow-men 
does,  in  fact,  flourish  best  in  freedom.  Under  System  II  it  was 
pointed  out,  in  the  section  on  ethics,  that  there  are  many  ways  in 
which  men  can  injure  each  other,  which  it  is  impossible  for  the  com- 
munity to  prevent  by  force.  The  sphere  of  morality  is  therefore  far 
greater  than  that  of  the  law.  It  is  only  a  smaller  number  of  the  rules 
for  living  together  that  are  practically  suitable  to  being  carried  out  by 
force,  or  which  it  is  even  possible  to  enforce  in  this  way.  The  obstacles 
to  this  are  to  be  found,  partly  in  the  imperfection  of  the  human  material 
— including  that  of  the  authorities — partly  in  the  imperfections  of  the 
means  of  compulsion  at  the  disposal  of  the  community.  The  law  has 
gradually  gained  experience  and  practice  in  judging  whether  a  moral, 
rule,  having  regard  to  these  kinds  of  human  imperfection,  is  practically 
suitable  to  becoming  a  rule  of  law,  and  has  developed  an  entire  tech- 
nique in  this  respect,  called  legal  technics.  Many  social  reforms,  in  them- 
selves ideal,  fail  because  those  who  have  proposed  them  have  overlooked 
the  practical,  technico-legal  difficulties  in  the  way  of  their  execution, 
which  again  is  due  to  a  defective  knowledge  of  human  nature,  and 
insufficient  acquaintance  altogether  with  the  real  conditions  of  life. 

During  the  development  of  the  community  the  law  has  extended  its 
sphere  of  action  more  and  more,  thus  counteracting  at  the  present  day 
a  greater  and  greater  number  of  injurious  actions  than  ever  before,  and 
with  its  improved  higher  technique  it  is  also  better  able  to  cope  with 
them  than  formerly.  There  are,  however,  also  a  few  areas  in  which  the 
community  used  to  employ  legal  compulsion,  but  in  which  it  has  in 
later  times  ceased  to  do  so,  and  has  left  this  to  the  voluntary  fulfilment 
of  the  moral  rules.  In  these  cases  the  expression  is  often  used  that  such 
a  state  of  matters  is  now  outside  the  sphere  of  the  law,  and  conversely, 
when  the  law  extends  its  field  of  action,  that  a  matter  is  within  the 
province  of  the  law. 

Among  the  rules  of  living  together  which  are  outside  the  province  of 
the  law,  a  distinction  can  be  made  between  two  groups,  a.  Firstly,  there 
are  rules  which  are  not  at  all  adapted  to  being  enforced  by  the  power 
compulsion  of  the  law.  Thus,  while  a  rule  that  parents  ought  to  provide 
for  their  children  up  to  a  certain  age  is  adapted  to  being  carried  out 
by  force,  a  rule  that  affects  the  higher  feelings  such  as  the  rule  that 
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one  must  honour  one's  father  and  mother,  is  not  adapted  to  being  made 
a  rule  of  law,  because  life  here  also  presents  a  great  number  of  in- 
dividual grades  and  peculiar  conditions,  b.  Even,  however,  where  a 
rule  is  in  itself  appropriate,  from  a  purely  technical  point  of  view,  as 
a  rule  of  law,  the  judical  order  sometimes  acts  wisely  in  not  enforcing 
it,  but  in  leaving  the  matter  to  the  voluntary  assent  and  observance  of 
the  sphere  of  morals,  as  the  lawgiver  will  in  this  case  often  do  more 
harm  than  good  by  making  the  external  compulsion  of  the  judical 
order  interfere  in  the  matter.  Thus  a  rule,  for  instance,  like  that  in 
which  children  ought  to  support  their  parents  when  they  have  grown 
old,  is  in  itself  well  adapted  to  being  a  rule  of  law,  equally  as  well 
as  the  reverse,  which  is  a  rule  of  law,  that  parents  must  provide  for 
their  children.  Yet  when  the  law  in  various  countries  has  throughout 
refrained  from  interfering  with  rules  of  law  in  this  relationship, 
it  is  probably  due  to  the  fact  1)  that  it  is  best  observed  in  full 
liberty,  2)  that  this  provision  without  compulsion  is,  in  fact  made  in 
a  very  wide  sphere,  3)  that  it  is  carried  out  very  particularly  in  the 
case  of  parents  who  have  themselves,  in  their  earlier  years,  cared  most 
for  their  children,  and  4)  finally,  that  in  modern  communities  the 
social  insurance  against  old  age  has  taken  over  the  most  necessary 
minimum  share  of  this  task. 


CHAPTER  9 

THE  RULE  OF  LAW.  THE  CONCRETE  DECISION. 
THE  CAUSES  OF  THE  RULE  OF  LAW 

It  is  sometimes  pointed  out  on  various  sides  that  the  law  is  an 
artificial  product,  that  the  law  lays  a  sort  of  network  of  rules  over 
life,  which  prevents  it  from  unfolding  freely  and  naturally.  In  the  fore- 
going I  have  presumably  shown  that  this  conception  does  not  accord 
with  reality.  The  development  in  real  life  shows  that  the  great  system 
of  rules  of  law  which  in  a  wide  sphere  control  modern  communities 
has  grown  out  of  the  depths  of  Nature  with  an  irresistible  force,  just 
as  inevitable,  as  necessary  to  nature  as  the  cell,  the  organism,  and  the 
community  of  independent  organisms. 

Moreover  the  conception  of  the  law  as  the  network  of  rules  over  life 
does  not  touch  upon  all  law;  as  the  words  indicate,  it  touches  only 
the  law  that  consists  in  application  of  the  rule,  not  the  law  that  consists 
in  concrete  legal  decisions.  It  would  seem  that  one  might  take  it  for 
granted  that  the  concrete  legal  decision  would  be  the  most  ideal  form 
of  law.  According  to  that  one  would  never  follow  rules  but  always 
settle  the  single  cases  of  life  from  the  whole  individual  character  of 
each  case,  after  careful  consideration  of  all  its  many  different  elements. 
Such  an  individualistic  view  can  also  be  supported  by  the  fact  that 
life  is  continually  presenting  new  instances,  different  from  all  earlier 
ones,  and  that  as  a  whole  it  is  difficult  to  judge  all  human  beings  and 
instances  by  the  same  standard.  It  would  therefore  seem  that  the 
greatest  justice  is  to  be  found  in  the  concrete,  individual  decision. 

Manners  and  customs  are  also  often  called  conventions,  and  rules,  founded 
on  manners   and  customs,  conventional  rules. 

In  business  life  much  correct  behaviour  depends  on  Ihe  voluntary  obser- 
vance of  manners  and  customs.  It  often  happens,  though,  that  rules  which 
were  originally  based  solely  on  manners  and  customs  actually  observed  in 
commercial  life  have  later,  through  the  courts  or  legislation,  been  made  rules 
of  law. 
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The  individualistic  view  is  right  in  this:  that  in  many  decisions  in 
daily  life,  e.  g.,  whether  we  are  to  walk  or  ride  to  a  place,  whether  we 
are  to  engage  in  a  talk,  attend  a  meeting,  go  to  a  party  or  not,  whether 
we  must  build  a  house  or  rent  it,  etc.,  we  can  arrive  at  the  decision 
after  careful  consideration  of  all  the  circumstances  of  the  individual 
case,  and  that  in  legal  life  too  we  must  leave  it  to  the  judge  to  pro- 
nounce sentence  in  a  similar  concrete  manner.  It  is  incorrect,  however, 
to  conclude  from  this  that  all  law  ought  really  to  be  a  concrete  legal 
decision,  and  that  an  application  of  the  rule  is  a  form  of  law  which 
is  not  very  natural  or  ideal.  The  true  state  of  things  is  in  reality  that 
the  rule  grows  out  of  life  itself,  just  as  naturally  as  even  the  most 
concrete  decision.  This  holds  good,  as  shown  above,  also  of  other  depart- 
ments of  life,  in  technics,  in  language,  in  manners  and  customs,  and 
morals,  as  well  as  in  judicial  life. 

First  it  is  to  be  noticed  that  however  concrete  and  individual  you 
may  be  in  making  your  decision,  you  simply  cannot  help — both  in 
technics  and  morals,  as  well  as  law  and  so  forth — thinking  of  earlier 
experiences  and  taking  them  into  consideration  before  making  your 
decision.  You  are  giving  way  to  a  psychological  self-deception  if  you 
believe  that  one  arrives  at  any  decision  on  an  entirely  concrete  basis. 
The  truth  is  that  a  series  of  greater  and  lesser  experiences  are  un- 
consciously interwoven  in  one's  deliberations  previous  to  every  single 
decision  in  life,  as  motives  for  the  coming  action.  This  is  owing  to  the 
fact  pointed  out  before,  that  life  repeats  itself,  that  the  same  instances 
recur.  It  is  not  only  in  external,  surrounding  Nature  that  phenomena 
continually  present  lilienesses  with  each  other.  Even  though  human 
social  life  be  much  more  complex  than  life  in  surrounding  Nature,  in 
plants  and  animals,  it  does  happen  in  human  life  too,  that  manifold 
conditions  and  instances  resemble  each  other  or  are  related;  and  this 
renders  uniform  decisions  possible,  fortunately  for  mankind,  for  this 
brings  about  a  great  simplification  which  makes  life  easier  for  us  and 
gives  us  a  strong  control  over  it,  in  technics,  in  language,  in  morality 
and  law. 

If  we  ask  what  are  the  real  causes  of  that  phenomenon  in  life  that 
we  call:  the  rule,  one  must  therefore,  in  all  spheres  of  life,  first  mention: 

1.  Repetition,  the  similarities  in  life  and  the  consequent  simplification. 

But  besides  this  common  cause  there  are  special  causes  or  grounds 
for  the  rule  in  the  sphere  of  law,  and  partly  also  in  the  sphere  of 
morals.  Among  these  special  grounds  must  be  mentioned  first  one 
which  fully  asserts  itself  in  the  sphere  of  both  morals  and  law.  This 
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ground  might  perhaps  be  called  the  elther-or  according  to  character,  or 
the  choice. 

2.  The  choice.  In  the  conduct  of  life  of  the  individual  it  by  no  means 
always  happens  that  a  human  being  can  make  a  concrete  decision 
which  unites  all  the  considerations  present.  To  a  certain  degree  it  may 
occur  in  the  above-mentioned  general  instance,  of  decisions  about 
attending  a  meeting  or  going  to  a  party,  entering  upon  business  relations 
and  the  like.  Sometimes,  however,  the  individual  person  in  the  decision 
is  faced  with  a  choice.  One  cannot,  at  certain  moments  of  life  both 
satisfy  one's  desire  for  cocaine  or  alcohol  and  yet  at  the  same  time 
preserve  one's  health,  the  source  of  a  number  of  other  feelings  of 
pleasure.  In  these  cases  individualism  fails  in  its  programme:  that  of 
uniting  all  considerations  at  every  moment.  In  large  spheres  of  life 
the  considerations  are  various  inclinations  which  man  would  desire 
very  much  to  unite;  but  life,  if  you  like,  is  too  narrow  for  such  union 
to  be  possible;  man  is  faced  with  a  hard  either-or,  a  choice.  The  same 
often  asserts  itself  in  the  sphere  of  law,  in  the  conflict  between  the 
interests  of  two  people.  They  may  be  equally  justified,  equally  well 
grounded,  viewed  from  the  angle  of  the  single  case.  But  life  does  not 
permit  any  union  of  these  two  equally  reasonable  considerations.  The 
judical  order  of  society  is  faced  with  a  hard  either-or  and  must  make 
its  choice.  As  an  example  may  be  mentioned  the  conflicting  interests 
of  an  author  and  a  creditor,  in  which  the  creditor,  in  order  to  obtain 
payment  of  the  author's  debt,  wants  to  distrain  the  author's  rights  in 
a  book  and  thus  force  its  publication,  to  which  the  author  refuses  ito 
agree.  The  interests  of  both  the  author  and  the  creditor  may  in  this 

As  examples  that  in  certain  cases  it  has  been  possible  for  the  legal  order 
to  find  a  certain  kind  of  reconciliation  between  colliding  interests  may  be 
mentioned  the  rules  about  expropriation  and  the  law  of  necessity,  in  which 
A's  lesser  good  is  sacrified  in  favour  of  B's  greater  good,  but  in  which  A  re- 
ceives compensation  from  B,  and  the  rule  about  revindication  of  real  estate, 
in  which  the  original  owner,  as  in  movable  property,  keeps  the  right  to 
ownership,  but  in  which  the  registered  purchaser  in  good  faith  (according 
to  English,  Australian,  Danish  and  Norwegian  law)  receives  compensation 
from  the  State  for  his  interest  in  the  value  of  the  revindicated  property.  Yet 
even  in  these  cases  the  reconciliation  of  the  colUding  considerations  is  not 
perfect,  for  to  the  owner,  whose  property  is  sacrificed  in  the  expropriation 
case  and  the  case  of  becessity,  as  well  as  to  the  unsuspecting  purchaser  in 
the  last-mentioned  case,  the  property  which  is  lost  will  often  be  of  a  personal, 
spiritual  value,  and  the  order  of  law  does  not  provide  any  reconciliating 
compensation,  any  adequate  means  of  indemnity  for  the  disappointment  in 
losing  this  value. 
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case  be  equally  well  grounded,  for  instance  the  interest  of  the  author 
in  not  publishing  a  book  which  does  not  satisfy  him  in  its  present 
form,  and  the  creditor's  equally  legitimate  interest  in  getting  his  money. 
As  another  example  may  be  mentioned  the  case  in  which  the  owner, 
A,  loses  his  belongings  through  theft,  and  the  thief,  B,  sells  them  on 
to  C,  who  is  in  good  faith.  Here  again,  the  two  colliding  interests,  A's 
and  C's,  are  equally  justified,  but  the  community  is  also  in  this  case 
compelled  to  make  a  choice.  In  the  case:  author  versus  creditor,  the 
modern  order  of  law  of  the  community  gives  preference  to  the  author's 
interests  and  so  refuses  the  creditor  the  right  to  distrain  the  author's 
rights,  that  is,  to  publish  the  author's  work  against  his  will.  In  the 
cases:  the  original  owner  versus  the  unsuspecting  purchaser,  the  legal 
order  of  the  community  gives  preference  to  the  original  owner  (the 
right  to  seek  restitution  of  the  things  from  C). 

That  which  decides  the  choice  in  all  the  cases  mentioned,  both  in 
the  choice  of  the  individual  between  two  inclinations  and  in  the  choice 
of  the  community  between  the  colliding  and  justified  interests  of  two 
people,  is  the  solution  far  ahead,  that  is,  the  settlement  of  the  question 
which,  when  it  is  made  in  all  future  cases  of  the  same  kind,  gives  the 
individual  (in  the  former  case)  or,  (in  the  two  latter  cases),  the  com- 
munity, the  most  beneficial  total  result.  But  exactly  this  total  solution 
of  the  numerous  uniform  cases  is  the  rule. 

Individualism  is  therefore  too  optimistic  in  its  outlook  when  it  thinks 
that  in  all  cases  of  life  it  can  unite  or  reconcile  all  considerations.  It 
can,  of  course,  always  be  attempted.  But  in  numerous  instances  it  is 
not  possible.  Life  itself  demands  a  choice. 

This  choice,  which  means  that  the  rule  must  be  followed  uncondi- 
tionally, in  all  collisions  between  inclinations  (in  the  life  of  the  in- 
dividual) and  interests  (of  two  persons)  will  sometimes  be  felt  by 
those  who  have  to  follow  them  to  be  unreasonably  hard.  Life,  however, 
easily  falls  to  pieces,  the  useful  total  solution  crumbles  away,  if  the 
commandments  of  the  rule  are  not  obeyed  in  all  cases.  Even  this:  to 
be  able  unswervingly,  inflexibly,  in  all  cases  without  exception  to 
submit  to  a  rule  that  brings  a  message  from  a  higher  view  of  the  in- 
dividual and  the  community,  is  an  expression  of  character,  the  quality 
that  both  in  the  individual  and  the  community  leads  to  the  highest 
aims,  the  greatest  results,  and  is  a  mark  of  nobility  for  the  human  race. 
In  every  human  being,  especially  where  it  is  a  question  of  his  ovvti 
inclinations  or  interests,  there  should  be  something  of  the  iron  spirit 
of  that  old  Roman  commander,  Titus  Manlius  Torquatus,  who  had  his 
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own  son  executed  so  that  the  unconditional  commandments  of  the  rule 
might  be  satisfied.  In  this  single  case  there  was  much  that  might  plead 
an  excuse  for  this  young  man  who,  because  of  his  very  daring  and 
bravery,  yielded  to  the  temptation  of  a  close  fight  with  the  enemy.  But 
the  life  of  the  State  was  at  stake;  in  the  fight  that  would  decide  the 
fate  of  the  people  it  was  necessary  to  follow  the  strategic  plan,  that  no 
single  division  should  be  isolated  and  be  compelled  to  engage  in  a 
close  fight  with  the  enemy;  and  therefore  it  would  have  to  be  an  un- 
conditional rule  that  no  one  could  engage  in  it  under  pain  of  death. 
With  what  unshakable  confidence  and  security  could  not  the  army  and 
the  nation  place  their  fate  in  the  hands  of  that  commander  who  upheld 
the  hard,  necessary  rule  of  life  without  respect  of  persons.  It  was  in 
the  unflinching  spirit  of  such  characters  that  the  Roman  people  won 
dominion  over  the  world.  But  that  which  counts  in  the  great  things  of 
human  life  counts  also  in  the  small.  In  the  life  of  every  human  being 
and  of  every  community  many  a  Torquatus  choice  will  arise  between 
conflicting  inclinations,  desires,  interests. 

3.  Security.  In  the  cases  mentioned  above  under  2  the  uniform 
decision  according  to  the  rule  in  all  the  concrete  instances  is  entirely 
right:  it  can  in  no  case  be  different,  life  being  what  it  is.  Meanwhile 
there  are  groups  of  cases  in  w^hich  the  rule  of  law  must  be  supposed 
in  most  instances  to  find  the  right  decision,  yet  in  which  it  must  be 
admitted  that  it  has  in  a  few  cases  been  unjust.  Nevertheless,  when  in 
these  cases  too  we  maintain  an  unconditional  rule  it  is  because  the 
legal  order  cannot  entrust  to  men,  to  citizens  and  authorities,  to  make 
exceptions  to  the  rule.  This  may  be  illustrated  by  an  example  of  a 
rule  of  law  by  which  all  have  to  keep  their  promises  about  contributions 
of  economic  value.  When  some  persons,  e.  g.,  by  a  bond,  promise  to  pay 
a  sum  of  money,  the  courts  must  unconditionally,  in  all  cases,  enforce 
payment  of  this  debt,  even  though  the  effect  may  in  some  cases  be  far 
too  hard.  For,  owing  to  the  unreliability  of  people  the  community  can- 
not allow  debtors  to  seek  exemption  from  payment  by  a  declaration  of 
being  in  want,  neither  can  the  community  entrust  to  the  judges  to  grant 
such  exemption  in  exceptional  instances,  for  judges,  like  all  human 
beings,  are  imperfect,  and  there  are  only  extremely  few  who  possess 
so  deep  a  knowledge  of  human  nature,  and  so  great  an  ability  to  probe 
to  the  very  bottom  in  the  individual  cases  of  life  and  all  its  elements 
that  they  can  arrive  at  a  dicision  which  is  entirely  correct.  Confidence 
in  the  obligations  that  have  been  entered  into  would  be  shaken  in 
society  if  it  were  left  to  a  bad  debtor  or  a  judge  with  more  or  less 


225 

knowledge  of  men  to  release  from  obligation  in  individual  cases.  This 
means,  therefore,  that  security  in  human  life  demands  the  uncondition- 
al, inflexible  rule.  In  a  quite  particular  way  it  is  an  assurance  for  the 
citizens  against  arbitrariness  on  the  part  of  the  authorities  to  know  that 
the  courts  inflexibly  follow  fixed  rules  in  the  collisions  between  the 
many  different  human  interests. 

The  motive  for  the  rule  of  law  pointed  out  above,  the  simplificalion 
of  judicial  administration  made  possible  by  repetition,  now  often  col- 
laborates with  the  motive  for  the  rule  pointed  out  under  3,  the  con- 
sideration of  security.  For  instance,  it  would  in  itself  be  an  ideal 
arrangement  for  young  people  to  come  of  age  when  they  had  reached 
the  mental  maturity  and  experience  necessai-y  for  the  management  of 
their  economic  affairs,  a  stage  which  naturally  occurs  at  very  different 
ages,  according  to  individual,  personal  maturity.  Yet  the  legal  order, 
(in  most  civilised  countries)  decides  that  all  persons  on  an  average — re- 
gardless of  individual  differences — shall  attain  their  majority  in  an 
economic  sense  at  the  age  of  twenty-one.  The  consideration  of  security 
and  the  consideration  of  simplification  both  lead  here  in  the  same 
direction.  The  authorities  have  neither  sufficiently  deep  knowledge  of 
human  nature  to  be  able  to  decide  in  each  individual  case  with  com- 
plete justice  whether  the  character  and  maturity  of  a  person  now 
entitles  him  to  attain  his  majority,  or  time  to  give  closer  thought  to 
this  difficult,  psychological  question  as  regards  the  very  large  number 
of  people  here  concerned.  Fixed  rules  about  times  and  term  days,  such 
as  the  rule  about  twenty-one  years — as  examples  may  be  mentioned  the 
prescriptive  period  of  twenty  years,  the  rule  of  loss  by  prescription  of 
from  three  to  twenty  years — are  of  the  greatest  importance  in  simplify- 
ing the  administration  of  the  law. 

When  we  turn  a  rule  in  this  way  from  a  concrete  consideration  of 
each  individual  case — for  instance,  from  the  rule  mentioned,  that  one 
comes  of  age  when  one  is  mature  enough  for  it, — to  a  rule  with  an 
external,  fixed  mark  of  distinction — to  that  of  attaining  one's  majority 
at  the  age  of  twenty-one — we  say  that  legislation  has  executed  a  tech- 
nico-legal  deviation  from  the  rule. 

The  deviating  legal  technique  must  not,  however,  be  carried  further 
than  absolutely  necessary;  and  though  a  sharply  defined  term  or  a 
definite  rule  of  age  may  be  reasonable  in  one  department,  it  may  be 
quite  unreasonable  in  another.  The  displacement  can  become  too  rough. 
Thus,  while  it  may  be  reasonable,  practical  and  sensible  to  let  all 
persons  come  of  age  at  twenty-one,  it  is,  on  the  other  hand,  rather  un- 
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reasonable  to  give  the  right  to  the  political  vote  to  all  twenty-one  year 
old  persons,  and  thereby  enable  them  to  influence  the  election  of  those 
who  are  to  govern  the  country,  and  the  programme  of  their  government. 

It  will  be  understood  that  in  the  rules  deviated  by  legal  technique, 
aiming  at  particular  security,  it  is  possible  that  conflicts  may  arise  in 
individual  cases  between  law  and  morality.  Thus  the  fixed  rule  about 
the  recovery  of  debt  may  in  some  cases  be  employed  by  a  creditor  in 
conflict  with  the  moral  rule  that  bids  him  not  to  injure  his  neighbour. 

Legislation  of  the  present  day  tries  to  remedy  such  harshness  by 
firmly  limited  sub-rules,  the  law  in  many  countries  having  the  sub- 
rule,  under  the  law  about  the  recovery  of  debt,  that  not  only  the  debtor's 
clothes  but  also  his  furniture  of  his  home  shall,  within  certain  limits, 
be  exempted  from  the  creditor's  levying  of  distraint.  Sometimes  the  law 
also  authorises  a  specially  limited  rule  of  exception  to  the  fixed  time 
limits,  e.  g.,  permission  to  the  authorities  to  give  a  person  under  twenty- 
one  the  rights  of  majority. 

It  is  particularly  in  connection  with  rules  about  punishments  that 
deep  conflicts  may  arise  between  the  law  and  morality.  Modern  legisla- 
tion, however,  to  a  wide  extent  seeks  to  avoid  or  alleviate  these  con- 
flicts, partly  by  giving  a  wide  scope  to  punishments  and  attributing 
great  importance  to  the  motive,  age,  etc.,  of  the  defendant,  and  partly 
by  giving  access  to  the  employment  of  other  judicial  measures  than 
penalties. 

From  what  has  been  indicated  above  it  will  be  seen  that  it  is  in- 
correct, as  has  so  often  been  the  case,  to  characterise  jurisprudence  as 
a  normative  knowledge,  that  is,  a  knowledge  which  is  always  expressed 
in  norms,  in  rules.  The  law  consists,  as  shown,  both  in  decisions  accord- 
ing to  rules  of  law  and  in  individual  legal  decisions.  It  is  only  in  the 
most  formal  sense  that  the  purely  concrete  legal  decisions  of  the  judge 
can  be  called  the  outcome  of  a  norm,  namely  of  the  rule,  especially  a 
rule  of  law,  which  gives  the  judge  his  authority.  The  fact  is  really  that 
in  certain  departments  the  judges  can  decide,  in  the  individual  cases, 
according  to  a  concrete  estimate  of  the  circumstances  as  a  whole.  Mean- 
while the  guidance  which  the  judge  can  find  in  his  own  earlier  ex- 
periences must  not  be  overlooked  here  either,  nor  the  ethical  principles 
in  which  the  experiences  of  mankind  have  found  expression  for  thou- 
sands of  years. 


CHAPTER  10 

THE  PURPOSE  OF  THE  LAW. 

SURVEY  OF  THE  LEGAL  SYSTEM. 

RIGHTS  AND  DUTIES 

I. 
THE  FUNDAMENTAL  PRINCIPLES  OF  LAW 

The  rules  controlling  the  lives  of  human  beings  in  community  which 
the  law  carries  out  by  force  are,  as  indicated,  in  the  first  rank  aimed 
at  realizing  that  demand  without  which  no  community  can  subsist, 
namely,  that  men  do  not  mutually  injure  each  other.  Not  only  are  the 
lives  of  human  beings  in  this  way  safeguarded,  but  peace  is  secured 
in  which  men  can  carry  out  their  work  in  the  community.  As  pointed 
out  in  the  section  on  ethics  most  law,  from  the  laws  of  Moses  and 
Hamurabi  to  the  modern  laws  of  penalty  and  compensation,  are  aimed 
at  this:  preventing  men  by  force  from  causing  injury  to  each  other. 

This  is  not  sufficient,  however,  for  carrying  out  a  systematic  order 
of  society,  which  is  the  purpose  of  the  law.  Altogether  this  purpose  re- 
quires that  the  principles  emphasised  in  ethics  be  followed,  namely: 

1.  That  human  beings  do  not  injure  each  other  without  a  higher  reason, 
acknowledged  by  the  community,  and  that  they  help  each  other  in  need, 

2.  That  everyone  obtains  that  employment  or  position  in  the  community 
to  which  his  character  and  abilities  render  him  particularly  fitted,  3. 
That  everyone  receives  the  payment  that  corresponds  to  his  contribution 
of  work  or  other  contribution  acknowledged  by  the  community,  4.  That 
everyone  contributes  positively  to  the  arrangements  made  by  the  com- 
munity for  the  common  good  of  all  its  members.  An  action,  an  arrange- 
ment, a  lasting  institution,  the  outcome  of  which  affects  larger  or 
smaller  circles  in  the  community,  must  be  for  the  benefit  of  those 
circles  or  for  the  community  as  a  whole.  As  pointed  out  in  the  fore- 
going section  on  ethics,  it  is  the  experiences  of  mankind  through 
thousands  of  years  which  everywhere  lead  up  to  and  prove  these 
principles,  1-4. 

Those  human  actions  which   are  a  breach  of  principle   1,  that  is. 
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which  injure  others  without  a  higher  reason,  are  called  unlawful  acts 
or  torts  and  are  counteracted  by  the  law  by  various  means  of  force, 
in  particular  punishment,  damages,  recovery  or  other  restoration  of 
the  previous  state,  existing  before  the  illegal  action  w^as  com- 
mitted. Principles  2  and  3  are  only  imperfectly  carried  out,  even  in 
the  community  of  the  present  day.  In  the  development  of  society 
principle  4  has  been  applied  to  a  greater  and  greater  extent  and  in  the 
civilised  community  of  the  present  day  it  comprises  a  number  of  great 
tasks,  both  intellectual  and  economic.  In  earlier  times  citizens  often 
contributed  their  personal  share  of  work  at  these  tasks,  for  instance  by 
the  state  villenage  of  the  peasants  in  many  countries  in  the  making  and 
upkeep  of  roads.  In  modern  times  the  citizens  contribute  almost  entirely 
with  money,  namely  through  the  taxes,  to  the  common  tasks  of  the 
community.  In  this  way  the  masses  are  compelled  to  look  beyond  their 
own  restricted  sphere  of  interest  and  to  think  of  the  welfare  of  men 
in  general,  lliey  are  compelled  not  only  to  look  beyond  their  own  local 
circle  and  to  the  interests  of  economy  and  health  of  the  country,  by 
contributions  to  roads,  streets,  means  of  transport,  hospitals  and  so 
forth,  but  also  to  support  intellectual  life,  in  which  large  numbers  take 
no  interest  whatever,  through  contributions  to  science  (schools,  higher 
educational  institutions,  etc.)  and  art.  Experience  shows,  moreover,  that 
if  the  social  power,  the  State,  does  not  take  upon  itself  the  economic 
or  intellectual  charge  of  an  important  cultural  task,  the  most  competent 
among  the  citizens  will  carry  it  out,  sooner  or  later,  in  the  form  of 
voluntary  associations.  The  citizens  are  often  better  able  to  solve  these 
problems  than  the  State.  These  associations,  which  I  have  called  com- 
munities within  the  community,  have,  in  a  communistic  method  of 
working,  organised  the  requirements  of  the  community  for  corporate 
production,  purchase,  credit,  saving,  insurance,  housing,  etc.,  cooperative 
societies,  credit  societies,  savings  banks,  insurance  societies,  housing 
societies).  Modern  communities  tend  towards  greater  and  greater  as- 
sociation about  common  tasks.  Sometimes  it  happens  that  tasks  which 
have  been  begun  by  voluntary  association  have  ended  in  being  taken 
over  by  the  State;  an  instance  of  this  is  the  socially  organised  insur- 
ance against  old  age,  illness,  disablement  and  unemployment. 

When  it  is  seen  how  the  leaders  of  the  community  have  gradually, 
during  the  course  of  time,  forcibly  brought  men  under  the  sway  of 

The  term  vindication  is  in  continental  legal  terminology  understood  as 
demands  made  through  the  courts  for  the  delivery  of  a  thing  which  is 
wrongly  in  the  possession  of  another.  In  English  language  the  words  recovery 
or  retaking  are  used. 


229 

these  principles,  it  becomes  evident  that  the  system  of  law  is  the  gigantic 
attempt  of  a  minority,  an  elite,  to  raise  up  the  rest  of  mankind  to 
working  for  the  highest  aims,  to  efforts  for  an  existence  under  the 
highest  forms.  The  law  is  the  guardian  created  by  the  elite  as  an  order 
of  chivalry  to  protect  the  ideals  of  mankind.  For  thousands  of  years 
this  knights'  guard  has  with  the  sword  compelled  obstinate  human 
beings,  the  beast  in  men,  to  refrain  from  killing,  wounding  and  otherwise 
injuring  each  other,  an  injury  which  in  itself  causes  disasters  and 
suffering,  and  which  hinders  the  productive  work  of  man.  But  the  law 
has  also  forced  on  a  certain  collaboration  in  necessary  common  aims,  from 
the  very  time  when  the  rules  of  the  river  countries  compelled  the  people 
to  work  in  common  at  canals  and  dikes  for  regulating  inundations,  up  to 
the  modern  community  with  its  manifold  public  works.  When  the 
enterprise  of  the  State  did  not  suffice  the  elite  induced  large  numbers 
of  people  to  collaborate  in  common  tasks  through  voluntary  association. 
And  the  law  must  in  future,  as  will  be  shown  later,  in  a  far  greater 
degree  than  hitherto,  endeavour  by  force  to  compel  human  beings  to 
concede  the  position  and  the  wages  to  which  each  one  is  entitled. 

The  elite  in  the  community,  who  as  guardians  of  the  order  of  law, 
the  law-givers  and  judges,  have  tamed  the  beast  in  man  into  not  in- 
juring his  fellows-man,  have  under  this  head  also  regarded  it  as  a 
special  task  to  protect  the  weak  from  being  subjugated  and  exploited 
by  the  stronger.  With  a  voice  of  command  this  order  rings  through 
the  statute  books  down  through  the  ages,  from  the  earliest  up  to  our 
own  times.  We  hear  it  in  the  law  of  Hammurabi,  as  well  as  in  the  law 
of  Christian  V,  and  in  the  most  recent  common  Scandinavian  legis- 
lation. Danish  and  Norwegian  law  enjoins  upon  the  judges  that  they 
must  take  under  their  particular  care  the  widows  and  fatherless  and 
those  "who  are  constrained  by  force".  More  than  three  thousand  years 
earlier  Hammurabi  says:  "That  the  strong  may  not  oppress  the  weak, 
that  widows  and  the  fatherless  may  obtain  their  rights  . . .  that  the  law 
of  the  land  may  be  upheld . .  and  give  the  oppressed  their  due,  I  have 
in  Babylon  written  these  my  excellent  words  upon  the  stone  that  bears 
my  name  and  placed  it  before  my  image  as  the  king  of  justice." 

Where  the  modern  community  gives  men  a  particular  right  to  a 
certain  area,  especially  a  right  of  ownership,  or  liberty  of  action  which 
may  encroach  upon  the  goods  of  others,  the  legal  order  enjoins  at  the 
same  time  that  the  particular  right  may  indeed  be  exercised  in  general, 
yet  not  with  the  sole  intention  of  injuring  others  (cf.  the  German  code 
of  civil  law  §  226)  and  that  the  liberty  to  make  contracts  and  to  com- 
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pete  must  not  be  exercised  against  fellow  contractors  or  competitors 
in  a  way  that  is  opposed  to  an  ordinary  sense  of  honour  (cf.  e.  g.  the 
Scandinavian  law  of  agreement  §  33,  the  general  clause  in  the  Danish 
law  of  competition  §  15,  Norwegian  law  §  1,  German  law  §  1),  Insurance 
never  covers  injuries  caused  deliberately,  this  applies  also  to  liability 
insurance  (see  the  Scandinavian  law  on  insurance  agreements  §  18). 
Contracts  made  by  forcible  means,  fraud,  taking  advantage  of  another's 
necessity,  are  invalid.  The  order  of  law  also  often  makes  moral  qualities 
a  condition  for  carrying  certain  legal  measures  into  effect.  Thus  pre- 
scriptive right  to  a  property  is  only  gained  by  the  possessor  who  is  in 
good  faith.  Ownership  of  an  article  which  has  been  bought  from  a 
person  who  has  no  right  to  it  can  only  be  gained  by  him  who  is  in 
good  faith.  The  actual  positions  of  power  in  life  are  therefore  of  no 
value  in  the  eyes  of  the  law  when  the  moral  quality  is  lacking. 

All  these  rules  are  no  doubt  in  themselves  applications  of  the  first 
principle  of  justice,  that  men  must  not  injure  their  neighbour,  but  these 
special  rules  show  how  closely  the  legal  order  follows  the  principle, 
even  into  spheres  where  it  has  given  the  citizens  particular  rights  be- 
forehand for  the  use  of  goods  or  of  liberty  to  act.  Even  here,  on  their 
own  ground,  the  system  of  law  does  not  lose  sight  of  human  beings  and 
their  animal  inclinations  to  injure. 

In  the  rules  mentioned,  which  decide  according  to  purely  spiritual 
qualities,  such  as  honesty,  good  faith  and  the  like,  law  and  morality 
coincide.  But  as  a  whole  conflicts  between  law  and  morality  will 
gradually  diminish  more  and  more  in  number  and  strength,  as  the 
social  power  carries  out  the  four  principles  of  justice.  Even  with  the 
most  ideal  legal  system,  however,  it  depends  in  the  last  resort  on  the 
judge's  knowledge  of  men  and  other  insight  into  life  whether  conflicts 
between  law  and  morality  are  to  be  avoided.  Even  the  best  rule  of  law 
can  lead  to  wrong  decisions  when  the  judge's  knowledge  of  men  and 
insight  into  life  fails.  In  one  particular  department  the  conflict  between 
law  and  morality  often  acquires  a  very  serious  character,  even  in  law 

The  law  of  Christian  V  is  a  code,  common  to  Denmark  and  Norway,  given 
in  1683.  This  code  is  still  to  a  certain  extent  ithe  foundation  of  Danish  and 
Norwegian  civil  law. 

In  pointing  out  the  four  principles  mentioned  it  is  not  intended  to  assert 
ithat  they  are  exhaustive.  It  is  difficult  to  give  a  complete  description  of  the 
departments  of  justice.  But  thie  four  principles  mentioned  comprise,  so  far 
as  I  can  see,  the  greatest  and  most  important  departments. 
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of  the  present  day,  namely  in  the  department  of  penal  law.  Several  poets 
have  given  impressive  descriptions  of  these  very  conflicts.  As  examples 
may  be  mentioned  Tolstoi's  book:  Resurrection,  Ibsen's  A  Doll's  House, 
Jakob  Knudsen's  The  Old  Minister.  An  experienced  judge  with  a  know- 
ledge of  men,  who  is  not  content  merely  to  verify  the  crime,  but  tries  to 
penetrate  into  the  past  history  of  this  human  being,  will,  even  under  the 
present  laws  of  the  civilized  states,  be  able  to  reach  comparatively  un- 
derstanding decisions  in  the  books  mentioned,  namely  in  applying  the 
rules  about  considering  the  motive  and  other  individual  circumstances 
and  the  wide  framework  of  the  penalties.  But,  if  a  new  community  is 
created  in  other  departments  of  judicial  life  it  will  also  be  possible  to 
effect  a  deep  alteration  of  penal  law  and  penal  judicial  administration 
in  organic  cohesion,  able  to  give  the  decisions,  ethically  entirely  correct 
in  this  department  too  (see  last  part,  on  the  vindication  of  the  law). 

Morality  is  not  understood  here  at  all  points  to  mean  the  same  as 
traditional  morality.  The  latter  is  acknowledged  only  to  the  extent  in  which 
it  can  be  founded  scientifically  on  ethics,  according  to  the  method  of 
the  experimental  valuation  of  experience.  But,  as  shown  in  the  section 
on  ethics,  the  most  important  principles  of  inherited  morality  pass  the 
test  of  the  ethics  of  experience.  These  principles  are  correct  expressions 
of  the  experiences  of  human  life  for  thousands  of  years. 

The  law  cannot  take  into  account  the  individual  conception  of  morality 
of  the  single  person.  This  of  course  applies,  firstly,  in  cases  where  the 
individual  conception  caimot  be  founded  scientificall}^  on  ethics.  But 
secondly  the  judicial  order  must  as  a  whole  require  the  fulfilment  of  its 
rules,  even  if  on  some  points  they  cannot  be  defended  by  scientific  ethics. 
Even  the  most  imperfect  judicial  order  must  be  obeyed,  as  Socrates 
maintained  so  forcibly  at  his  death  (in  Criton). 

II 

The  system  of  law. 

From  olden  times  civil  law  has  been  divided  into  personal  law  and 
the  law  of  property.  The  former  include  the  right  to  life  and  limb,  liberty, 
honour,  peace  and  the  like;  the  rights  of  property  include  tw'o  groups  of 
rights  which,  in  my  opinion,  must  be  characterised  as  rights  of  indivi- 
dual property  and  rights  of  generic  property  (claims).  These  two  groups 
have  hitherto  been  called  rights  to  things  (real  estate  and  movables)  and 
obligatory  rights.  Meanwhile  it  has  in  more  modern  times  been  necessary 
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to  admit  rights  of  property  to  include  not  only  things  but  also  rights  to 
electricity  and  other  forces  of  nature,  just  as  the  rights  of  property  of 
aulhors,  artists  and  inventors  must  certainly  also  be  classed  as  intellec- 
tual rights  of  property,  the  law  having  in  the  latest  times  conceded  to 
those  to  whom  these  forces  and  works  belong  the  same  functions  as 
those  given  to  the  owners  of  things.  These  functions,  which  form  the 
content  of  the  right  of  property,  are,  so  far  as  I  can  see,  the  following: 
1)  actually  to  have  control  over  one's  property  (internal  control),  2)  to 
sell,  mortgage  and  in  other  ways  to  make  contracts  about  one's  property 
(external  control),  3)  to  charge  one's  entire  property  with  general  obliga- 
tions of  debt,  and  4)  to  dispose  of  one's  property  by  will. 

These  rights  of  ownership  (real  and  personal  property),  that  is,  those 
rights  over  which  the  citizens  have  the  authorities  or  functions  1) — 4), 
fall  at  the  present  day  into  three  groups: 

I.  The  right  of  ownership  to  external,  bodily  objects,  things  (real 
estate  and  movables)  and  natural  forces,  obligatory  rights  or  claims. 

II.  The  right  of  ownership  to  works  of  the  mind,  intellectual  rights 
of  ownership:  authors'  and  artists'  rights,  the  rights  of  patents  and 
patterns. 

III.  The  right  of  ownership  to  business  connections  worked  up 
individually  and  the  external  marks  of  this  (custom  of  a  business, 
goodwill  and  the  trade  marks  connected  with  them  and  other  distin- 
guishing business  marks. 

The  old  division  of  the  civil  law  into  personal  law  and  the  law  of 
property  is  probably  on  the  whole  correct;  but  it  is  not  exhaustive. 
There  is  a  large  and  important  group  of  rights  for  which  it  is  difficult 
to  gain  recognition  besides  the  old  groups  because  it  was  not  known  in 
Roman  law.  Nor  was  any  attention  paid  in  the  mediaeval  communities 
of  craft-guilds  of  the  kind  of  rights  to  which  I  allude  here.  Under  the 
free  life  of  trade  that  arose  when  the  State,  under  the'  influence  of 
Liberalism,  abolished  the  craft-guilds  and  other  barriers,  acts  were  soon 
committed  by  the  trading  class,  for  instance  in  slanderous  talk  about 
competitors  (not  necessarily  detracting  from  their  honour),  boycott,  etc., 
against  which  legal  protection  could  not  be  obtained  until  later  in  the 
courts.  But  what  was  the  good  that  was  here  taken  under  the  protection 
of  the  order  of  law?  In  sotme  cases  it  might  of  course  be  a  business  con- 
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nection  that  had  been  worked  up.  But  that  need  not  have  been  the  case. 
What  good,  what  right,  is  violated  then? 

1  cannot  find  a  better  expression  for  this  new  good  which  is  fighting 
its  way  on  to  recognition  by  the  judicial  authorities  than:  the  right  to 
earn  a  livelihood.  In  the  following  I  will  briefly  call  it  the  right  to 
earn,  and  I  will  define  this  right  as:  a  legally  protected  access  to 
obtaining  economic  values  by  means  of  work^).  Among  the  rights  to 
earn  must  be  reckoned  not  only  the  exclusive  rights  of  earning  or 
monopolies,  but  also  the  simple  rights  of  earning  which  do  not  enjoy 
the  protection  of  sole  rights.  A  legally  protected  access  to  the  acquisition 
of  economic  values  is  sometimes  open  to  everyone,  for  instance,  in  the 
right  to  hunt  and  fish  on  the  open  sea,  or  open  to  all  the  inhabitants  of 
a  country  (or  those  domiciled  in  it  for  a  certain  period),  such  as  hunting 
or  fishing  in  a  country's  territorial  waters,  or  for  all  citizens  who  fulfil 
certain  general  conditions,  such  as  a  certain  age  and  reputable  conduct, 
which  are  required  in  some  countries  in  order  to  obtain  a  licence,  i.  e.,  a 
permision  from  the  authorities  to  carry  on  a  definitely  specified  calling, 
trade  or  the  like.  Sometimes,  however,  a  special  training  is  required  in 
order  to  obtain  the  right  from  the  authorities  to  caiTy  on  a  certain 
calling  (e.  g.  as  a  physician,  lawyer  and  the  like).  Finally,  there  are 
instances  in  which  a  single  person  has  obtained  a  monopoly  for  a 
certain  business  for  the  whole  country,  or  for  a  certain  business  within 
a  locally  limited  area  (for  instance  the  right  to  the  production  of 
alcohol,  apothecary's  licence,  ferry  rights).  Meanwhile,  whether  greater 
or  lesser  conditions,  or  no  conditions  at  all,  have  to  be  fulfilled  in 
order  to  carry  on  a  business,  trade,  profession  or  calling,  there  is  a 
good  here  which  is  different  from  the  rights  of  property  and  personal 
rights,  but  which  like  these  two  kinds  ought  to  be  acknowledged  as  a 
legal  good,  as  a  right,  legislation  and  the  courts  not  only  protecting 
the  liberty  of  the  citizens  to  take  action  in  respect  of  their  trade  or 
profession  through  the  ordinary  penalties  for  violation  of  personal 
liberty,  but  also  and  in  a  special  degree  protecting  a  citizen's  access  to 
a  livelihood  by  means  of  prohibition  and  penalty — frequently  by 
compensation  as  well — against  certain  actions  on  the  part  of  others  or 
torts,  which,  though  they  do  not  violate  either  his  liberty  or  his  honour, 
nevertheless  injure  his  access  to  earning  a  livelihood,  and  are  designated 
by  such  names  as:  unfair  competition,  boycott. 

0  I't  is  difficult  to  find  an  English  word  for  the  Scandinavian  word:  erhvers's- 
ret,  dn  German:  erwerbsrecht.  In  the  following  pages  I  use  the  expression:  right 
to  earn  (namely:  a  Living). 
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Following  the  reasons  given  above,  the  system  of  law  can  be  presented 
thus: 


A.  THE  LAW 
a)  Civil  Law. 
L  Personal  Law: 

The  right  to  life,  limb, 
hberty,  peace,  honour, 
the  right  to  the  name. 
The  law  of  family  and 
inheritance. 
n.  The  Law  of  Property. 

1.  The  rights  of  individual 
Property. 

1)  Right  of  Property  to 
things     (real    estate 
and    movables)    and 
forces  of  Nature 
(electricity  etc.) 

2)  Right   of  intellectual 
Property:  authors' 
and  artists'  rights 
(also  called  copy- 
rights). 

Rights  of  patents  and 
designs. 

3)  Right  of  Property  to 
individual      business 
connections,   custom- 
ers (good-will), 
trade  marks. 

2.  The  Rights  of  generic 
Property  or  obligatory 
Rights  (claims). 

1)  Right  to  get  money 
and  other  generic 
goods  from  another 
person. 

2)  Right  against  an- 
other person  to  have 
work  done. 

IIL  The  Law  af  Earning. 
1.  The  various  species  of 
rights  to   earn   belong- 
ing to  individuals 
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b)  PubUc  Law. 
I.  The  law  of  the  Consti- 
tution. 
II.  Administrative  Law. 
III.  International  Law. 


B.    THE  ENFORCEMENT 
OF  LAW 

a)  Species  of  Enforcement 
of  law  or  legal  sanc- 
tions. 

I.  Preventive:  Injunctions, 
self-defence  and  the 
Uke. 
II.  Restorative:  damages, 
recovery  enforcing  of 
unfulfilled  obhgations. 
Demolishing  of  condi- 
tions contrary  to  law, 
e.  g.,  pulling  down  of 
buildings  contrary  to 
easements,  etc. 

III.  Penal:  the  various  kinds 
of  punishments. 

b)  The  authorities  and 
procedures    for    infor- 
cing  of  the  law. 

I.  Judicial  procedure  in 

civil  cases. 
II.  Judicial  procedure  in 
penal  cases. 
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or  to  individual  enter- 
prises. 

1)  Free  rights  of  trade 
and  industry. 

2)  Rights  to  earn,  con- 
ditional on  licences 
from  authorities. 

3)  Rights  to  earn  in 
the  professions  cour 
ditional  on  certain 
qualifications  (for  • 
instance  the  profes- 
sional    qualifications 

of   lawyers,    doctors, 
dentists). 

4)  Sole  rights  or  mono- 
polies. 

2.  Law  in  trade  associa- 
tions (trade  unions,  em- 
ployers' associations, 
trusts,  cartels  and  their 
legal  position). 

Under  the  Law  of  earning,  besides  this  presentation  of  the  rights  them- 
selves and  their  species,  the  following  must  also  be  dealt  with:  A.  Agree- 
ments in  the  department  of  the  Law  of  earning.  These  comprise:  1) 
contracts  in  restraint  of  trade,  i.  e.  competition  and  other  business 
agreements  between  individual  traders.  2)  Collective  agreements  (agree- 
ments between  trade  associations),  B.  torts  which  violate  a  right  to  earn, 
(unfair  competition,  boycott  and  the  like). 

One  of  the  most  important  reasons  for  systematisation  in  jurisprudence, 
for  the  separation  between  the  different  departments  of  law,  is  that  one 
department  of  law  is  governed  by  leading  principles  and  rules  entirely 
different  from  the  other.  Thus  constitutional  law  and  administrative 
law  are  governed  by  principles  and  rules  differing  entirely  from  those 
that  govern  private  law.  The  personal  rights  (of  life,  liberty,  honour  etc.) 
bear  the  mark  of  points  of  view  and  principles  that  differ  altogether 
from  those  of  the  rights  of  property.  The  reason  why  the  new  department 
of  law,  the  law  of  earning,  must  be  separated  from  the  law  of  property, 
as  well  as  from  personal  law,  is  a  similar  fundamental  difference.  As 
far  as  the  relation  to  the  law  of  property  is  in  particular  concerned,  it 
must  be  emphasised  that  the  four  principles  which  express  the  social 
functions  of  the  law  of  property  cannot  be  applied  to  the  rights  of  ear- 
ning. Thus  a  right  of  earning  can  neither  be  sold  nor  mortgaged,  nor 
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bequeathed,  nor  can  there  be  any  question  of  appropriation  on  the  part 
of  creditors.  A  right  of  earning  must  be  brought  into  existence  anew  for 
every  single  human  being.  Even  this  right  can  neither  be  bought  nor 
inherited.  This  applies  only  to  the  individual  result  of  work,  the  good- 
will, the  things  made  and  the  like,  into  which  the  activity  of  the  trade 
or  profession  has  crystallized. 

A  good  or  benefit  is  understood  to  mean  all  that  satisfies  human 
needs.  The  quality  that  makes  a  thing  or  other  phenomenon  a  good  is 
called  use. 

Economic  goods  are,  as  political  economy  points  out,  such  goods  as 
exist  in  insufficient  quantity  to  satisfy  every  need  of  them.  As  a  rule 
they  can  only  be  procured  by  effort,  by  work.  An  exception  from  this 
is  land. 

Free  goods,  on  the  other  hand,  are  such  as  exist  in  sufficient  quantity 
to  satisfy  every  need  of  them. 

Jurisprudence  spans  over  more  departments  of  life  than  political 
economy,  the  law  protecting  far  more  goods  than  the  economic  ones, 
namely  the  physical,  intellectual  and  spiritual.  The  law  protects  such 
benefits  as  life,  limb,  bodily  liberty,  a  number  of  feelings  such  as  a 
sense  of  honour,  sexual  purity,  religious  feeling  and  the  like.  Even  the  law 
of  property  protects  far  more  and  other  goods  than  the  economic,  as  I 
shall  try  to  show  in  more  detail  in  the  law  of  property. 


To  every  right  there  is,  as  a  corresponding  necessary  correlation,  a 
duty.  The  word  duty  is  taken  in  various  senses.  The  first  and  most 
important  meaning  of  the  word  duty  is:  1)  an  action  or  omission  which, 
if  it  is  respectively  omitted  or  not  omitted,  entails  enforcement  of  the 
law,  that  is,  either  a  penalty,  an  action  for  damages,  injunction,  recovery 
or  the  like.  By  far  most  of  the  duties  of  law  are  duties  in  this 
sense.  The  other  meaning  of  duty  is:  2)  an  action  or  omission  which, 
if  it  is  respectively  omitted  or  not  omitted  entails  another  generally 
fixed  legal  effect  of  the  law.  Thus  when  it  is  said  that  it  is  a  duty 
incumbent  on  married  couples  to  live  together,  the  word  duty  is  here 
taken  in  the  last-named  sense.  If  one  party  in  a  marriage  does  not  fulfil 
this  duty  of  cohabition  the  law  does  not,  because  of  this,  set  any  enforce- 
ment of  the  law  in  motion,  either  of  penalty,  damages,  injunction,  recovery 
etc.  But  other  legal  results  of  this  behaviour  supervene.  Thus  it  may  give 
the  other  party  the  right  to  divorce,  which  has  an  influence  on  obligations 
to  support  and  the  like. 


CHAPTER   11 
THE  METHOD  OF  SOCIAL  SCIENCE 

I 
NATURAL   LAW.   THE   HISTORIC   SCHOOL 

By  positive  law  we  understand  the  law  in  force  at  a  certain  time  in  a 
certain  country.  Natural  law  signifies  the  law  most  natural  and  suitable 
according  to  the  conditions  of  life  in  a  community.  Positive  law  consists 
in  the  first  rank  of  the  statutes  in  force  in  a  community  at  a  given  time, 
in  legal  customs  and  judicial  decisions  (also  called  legal  or  judicial  prac- 
tice). Natural  law,  sometimes  also  called  ideal  law,  is  the  law  which 
should  prevail  in  a  community  because  it  can  be  founded  on  reason. 
Positive  law  may  in  many  spheres,  including  the  communities  of  the 
present  day,  coincide  with  natural  law.  The  positive  rules  of  law,  fixed 
in  the  statutes,  are  in  several  special  departments  the  outcome  of  consider- 
ations resting  on  expert,  all-round  experience  about  the  most  rational 
arrangement.  In  many  spheres,  however,  there  is  a  strong  antagonism 
between  the  rules  of  positive  law  and  the  rules  which  would  be  demanded 
by  a  natural  law  founded  on  a  rational,  scientific  basis.  Where  this  is  the 
case  it  gives  rise  to  a  certain  strain  between  positive  law  and  natural  law; 
and  gradually,  as  the  strain  is  felt  by  the  population  in  a  higher  or  the 
highest  degree,  the  strain  is  relieved  in  limited  reforms  or  in  revolutions, 
in  an  overthrow  of  the  whole  system  of  positive  law  hitherto  prevailing. 

Faced  with  the  antiquated  mediaeval  law  Natural  law  proved  to  be  an 
explosive  force  which  found  a  vent  in  revolutions,  in  England  in  1688, 
with  the  new  agreement  between  the  English  people  and  William  III, 
with  the  Declaration  of  the  Rights  of  Man  of  the  French  Revolution  in 
1789,  in  the  enlightened  absolutism  of  Frederick  the  Great,  according 
to  which  he  considered  himself  the  servant  of  the  people,  and  in  the 
new  codifications  (e.  g.  code  civil  1804)  that  swept  away  all  the  old  legal 

*)  About  the  rise  of  the  school  of  natural  law  in  the  17th  and  18th  century 
see  above  pp  52 — 57,  46 — 51. 
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systems  and  built  up  the  new  society  on  the  natural  law,  on  its  leading 
principles  of  equality  for  all  men  and  freedom  for  all  trades  and 
professions,  and  its  numerous,  expedient  and  rational  individual  rules  in 
special  departments. 

The  historic  school,  which  arose  in  the  beginning  of  the  nineteenth 
century  as  a  reaction  against  the  natural  law  (cf.  above  pp.  53 — 54),  had 
an  easy  task  in  pointing  out  that  the  natural  laws  had  overlooked  the  value 
of  the  slow  organic  growth  of  the  legal  rules  through  the  ages,  that  it 
had  broken  down  a  great  number  of  valuable  rules  of  law,  and  during 
its  reforms  had  often  quite  misunderstood  historic  continuity.  Where 
there  is  work  there  is  waste  and  the  storm  was  necessary.  The  French  Code 
civil,  the  lasting  result  of  the  French  Revolution,  could  on  many  points 
be  criticised  by  Savigny;  he  justly  pointed  out  its  historical  ignorance 
and  its  numerous  misunderstandings  of  Roman  law.  But,  as  it  has  aptly 
been  said  by  Roscoe  Pound:  the  rule  of  Roman  law  of  the  Code  civil  was 
often  better  than  the  real  rule  of  Roman  law,  it  was  more  suited  to  its 
purpose,  more  practical,  then  what  does  ignorance  matter? 

In  the  jurisprudence  of  the  present  day  in  which  we  can  contemplate 
the  struggle  between  the  school  of  natural  law  and  the  historic  school 
from  a  distance,  we  can  judge  objectively  the  value  of  these  trends  of 
thought.  They  have  not  only  both  had  a  considerable  influence  on  the 
development  of  society  and  law  in  the  eighteenth  and  nineteenth  centu- 
ries, but  they  denote  two  directions  which  are  of  enduring  value  for 
social  science  and  especially  for  the  method  of  jurisprudence,  as  they 
have  each,  separately,  pointed  out  a  correct  point  of  view,  and  are  by 
no  means  irreconcilable,  but  on  the  contrary  supplement  each  other 
towards  reaching  the  right  all-round  treatment  of  the  problems  of 
jurisprudence  and  all  social  science.  In  the  society  of  the  present  day  and 
in  that  of  the  future,  we  must,  firstly,  have  time  enough  to  give  historic 
research  its  due.  It  will  always  be  scientifically  important,  not  only  in 
itself,  but  also  because  of  the  law  of  the  future,  to  get  the  entirely 
correct  and  accurate  presentation  of  the  historical  development  of  the 
law.  Thus  we  understand  the  system  of  the  law  of  the  present  day  better 
when  we  see  how  they  have  historically  come  into  being.  In  addition  to 
this  there  is  often,  in  the  slow,  historical  development  and  growth  of 
a  complex  of  rules  of  law  or  a  single  rule,  a  weighty  testimony  of 
experience  to  the  value  of  the  principle  or  rules  of  law  concerned.  This 
is  particularly  so  where  a  rule  of  law  or  a  complex  of  rules  slowly  makes 
its  way  through  legal  practice  and  scattered  legal  provisions,  as  the 
order  of  law  in  this  way,  little  by  little,  gives  way  to  the  practical 
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demands  of  life.  This  is  what  I  have  called  naturally  grown  rules  of 
law.  But,  on  the  other  hand,  it  must  of  course  not  be  overlooked  that  a 
historical  development  of  law  continued  through  long  ages  can  also 
sometimes  lead  to  rules  of  law  which  do  not  suit  their  purpose,  and 
which  grow  gradually  rigid  in  antiquated  forms,  and  these  can  only  be 
swept  away  by  a  new  legislation  with  a  fresh  outlook.  There  are  several 
examples  of  this,  even  in  English  law,  where  as  a  rule,  great  respect  is 
shown  to  the  slow,  historical  growth  of  the  rules  of  law.  Thus  the 
English  Law  of  Property  Act  of  1925  cleared  away  a  good  many  anti- 
quated rules  of  law  which  had  come  into  existence  in  the  course  of  a 
slow  development  of  law. 

There  will  always  be  a  certain  gauge  for  the  value  of  a  development 
of  law  in  seeing  whether  the  slow  growth  of  legal  rules  through  the  years 
has  taken  place  not  only  in  a  single  country,  but  parallel  in  a  number 
of  civilized  countries,  independently  of  each  other,  cf.  for  instance  the 
law  regarding  registration  of  property  rights,  the  rules  about  unfair 
competition  and  several  others. 

Altogether  the  right  method  must  be:  when  the  historical  investigation 
of  the  law  has  been  given  its  due,  that  is,  when  the  rise  and  development 
of  a  legal  system  in  force  has  been  fully  and  historically  elucidated,  it 
next  devolves  upon  jurisprudence  to  decide  from  its  experiences  in  the 
past  and  present  whether  the  inherited  rules  of  law  are  expedient  and 
rational,  or  whether  it  conflicts  with  the  practical  conditions  and  demands 
of  the  present  day  and  must  therefore  be  abolished  and  replaced  by  a 
new  system  of  law  really  suited  to  the  modern  conditions  of  life.  It  was 
to  this  second  task  of  jurisprudence  that  natural  law  had  its  eyes  open, 
and  merit  is  due  to  natural  law  for  having  emphasised  the  independence 
of  this  task.  Present  and  future  jurisprudence  must  have  both  historical 
perception  and  be  creative  in  the  understanding  of  natural  law. 

It  has  been  argued  against  the  school  of  natural  law  in  the  17th  and 
18th  centuries  that  it  set  up  its  principles  of  law  as  everlasting,  unchang- 
ing fundamental  principles,  valid  for  all  ages  and  in  all  nations,  but  that 
experience  shows  that  the  rules  and  principles  of  law  must  continually 
change  according  to  the  different  times  and  the  conditions  of  living  in 
different  countries.  Natural  law  and  this  criticism  are,  however,  both 
partly  right  and  partly  wrong. 

One  must  distinguish  between  the  great  leading  principles  of  law  and 
the  numerous  special  rules  of  law  in  the  many  different  spheres  of  prac- 
tical life.  The  last-named  rules  of  law,  the  manifold  special  rules  of  the 
individual  conditions  of  life,  are  not  everlasting  and  unchanging,  but  must 
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change  with  the  changes  of  the  actual  conditions  of  life,  not  only  through 
the  ages  but  also  often  from  country  to  country,  as  the  differing  natural 
conditions  of  the  countries  may  also  set  their  mark  on  the  rules  of  law. 

There  is,  nevertheless  an  element  of  truth  in  the  faith  of  natural  law 
in  an  everlasting,  unchanging  law.  It  has  been  said  once:  "It  is  a  dream 
of  mankind,  which  it  has  never  ceased  to  dream,  that  there  is  an  everlast- 
ing, unchanging  law."  In  the  highest,  leading  principles,  in  which  justice 
finds  expression  (see  above  pp.  227),  there  is  an  everlasting  law,  which 
must  be  valid  for  all  men  in  all  ages,  so  long  as  human  beings  live  tog- 
ether at  all. 

II 

THE   LAW  AND   THE  LIFE   OF  MAN.   THE   LAW  AND   ECONOMIC 

LIFE.   CLASSICAL   POLITICAL  ECONOMY 

Can  the  law,  by  means  of  its  rules  and  concrete  judicial  diicisions, 
influence  human  life  at  all,  and  have  any  decisive  effect  on  its  source 
and  development?  O^r  will  the  life  of  man  follow  its  own  path,  regardless 
of  statutes  or  other  interference  by  the  law,  and  develop,  according  to 
its  own  internal  natural  laws?  That  is  the  first  question  which  every  law- 
giver must  face  before  he  makes  any  attempt  at  all  to  interfere  in  the  life 
of  man.  And  even  if  in  this  primary  question  one  should  arrive  at  the 
result  that  law  can  influence  the  life  of  men  and  to  a  certain  extent  decide 
its  course,  the  next  question  which  must  be  faced  by  the  conscientious 
and  competent  lawgiver  is:  how  far  is  it  possible,  by  means  of  rules  of 
law,  to  influence  the  life  and  conduct  of  men,  and  when  does  one  arrive 
at  the  point  when  legal  interference  no  longer  has  any  effect,  when  a  legal 
regulation  is  like  beating  the  air? 

The  experiences  of  human  society  through  thousands  of  years  now 
undoubtedly  show  that  at  any  rate  in  certain  spheres  it  is  possible,  by 
means  of  rules  of  law  and  judicial  settlements,  to  have  a  deciding  effect 
on  the  conduct  of  men,  provided  only  there  is  a  sufficient  actual  power 
behind  the  law  and  the  authorities.  That  experience  may  come  to  all 
of  us,  in  this  very  society  at  the  present  day,  for  instance  every  time 
during  seasons  of  political  excitement,  when  crowds  have  gathered  in 
streets  and  squares  and  the  multitudes  of  the  opposing  parties  in  their 
political  passion  want  to  attack,  multilate  and  kill  each  other.  When  the 
rules  of  law  that  forbid  this,  and  generally  determine  to  secure  order 
and  peace  in  the  community,  are  enforced  by  a  sufficiently  strong  body 
of  police  and  military,  keeping  back  the  crowds  and  preventing  them 
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from  fighting  each  other,  there  is  palpable  evidence  that  the  rule  of  law 
by  direct  physical  use  of  force  can  compel  human  beings  to  a  certain 
behaviour.  Further,  when  the  vindicators  of  the  law  for  thousands  of 
years  have  destroyed  the  evil-doers  with  the  sword  of  the  executioner, 
this  has  not  only  had  the  direct,  physical  effect  of  removing  those 
individuals  who  threaten  the  peace  of  the  community,  but  has  un- 
doubtedly also  in  the  long  run,  through  these  single  cases,  had  the 
indirect  mental  effect  on  the  multitude  of  deterring  it  from  murder 
and  rapine,  so  that  these,  which  in  many  communities  in  ancient  and 
mediaeval  times  were  very  frequent,  have  gradually  in  modern  commu- 
nities become  rare  and  exceptional  incidents.  We  can  also  in  present 
times  have  an  example  of  the  opposite,  namely  in  the  relations  between 
the  states,  which,  still,  as  in  earlier  times,  attack  each  other  with  fire  and 
sword,  and  also  against  thousands  of  peaceable  human  beings,  with  the 
robbery  of  each  other's  countries  as  their  object,  because  in  these  relations 
a  superstate  is  still  lacking,  a  state  which  is  strong  enough  to  compel 
the  single  states  by  physical  force  to  desist  from  those  expeditions  of 
murder  and  robbery  which  as  a  rule  characterise  wars. 

There  is  therefore  no  doubt  that  the  order  of  law,  when  disposing 
over  sufficient  physical  power,  can  both  directly  and  indirectly  have  a 
deciding  influence  on  the  behaviour  of  human  beings  in  conditions  of 
fundamental  importance  for  the  life  and  welfare  of  men.  The  order  of 
law,  by  means  of  physical  power,  creates  above  all  a  state  in  which  the 
community  can  work  in  peace. 

Conversely,  there  are  undoubtedly  large  spheres  of  human  life  in 
which  it  is  not  possible  for  the  law  to  influence  the  life  of  human 
beings,  or  in  which  it  would  not  be  advisable  that  the  law  should 
attempt  to  do  so.  The  laws  which  counteract  murder,  and  other  breaches 
of  the  law  in  the  community,  especially  the  penal  laws,  are  soberly 
restricted,  as  pointed  out  in  the  foregoing,  to  the  limited  task  of  pre- 
venting people  from  injuring  each  other.  On  the  other  hand  the 
law  is  not,  as  a  rule,  adapted  to  inducing  people  positively  to 
benefit  and  help  each  other,  not  to  mention  cherishiny  a  friendly  spirit 
tow^ards  each  other.  This  is  an  inner,  very  personal  relationship,  which 
thrives  best  in  freedom,  and  in  which  the  lawgiver  therefore  as  a 
rule  does  wisely  not  to  interfere,  and  for  which,  from  a  purely  ethical 
point  of  view,  general  principles  cannot  be  given.  It  is  only  in  certain 
particular  spheres  that  society  has  compelled  men  mutually  to  help 
each  other.  Thus  the  community  compels  the  citizens  by  means  of  taxes 
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to  contribute  to  a  number  of  large  projects  which  are  for  the  common 
good,  and  mutually  to  support  each  other,  e,  g,  through  the  above- 
mentioned  insurance  arrangement,  and  to  come  to  the  aid  of  each  other 
in  case  of  need. 

Finally  there  is  a  third  group  of  departments  about  which  there  is  a 
doubt  whether  the  order  of  law,  and  especially  legislation,  can  have  any 
influence  at  all  on  human  life  and  its  development.  This  applies  in  a 
special  degree  to  the  economic  life  of  the  community.  Hume,  who  in- 
troduced, and  Adam  Smith,  who  laid  the  foundation  of  political  economy 
in  the  eighteenth  century,  seriously  attacked  the  numerous  restrictions 
and  interferences  of  the  previous  period  in  the  liberty  of  trades  and 
industries  through  legal  ordinances,  and  although  they  were  not 
doctrinaires,  their  main  tendency  was  that  economic  life  would  thrive 
best  under  conditions  of  freedom,  without  the  interference  of  legislation. 
It  was  therefore  very  natural  that  Adam  Smith's  successors  of  the 
liberalist  school  should  arrive  at  the  idea  that  the  economic  life  was  a 
natural  life  governed  by  its  own  necessary  laws,  the  development  of 
which  pursued  its  course  as  inevitably  as  the  development  in  organic 
and  inorganic  nature,  and  with  which  it  was  therefore  quite  hopeless 
for  the  lawgiver  to  interfere.  Moreover,  several  authors  set  up  certain 
laws  of  Nature  which  were  supposed  to  govern  economic  life  (the  law 
of  supply  and  demand,  Malthas'  law  of  population,  the  iron  hard  law 
of  wages  and  the  like),  Karl  Marx  also  joined  in  this  view  of  economic 
life,  taken  from  natural  science.  His  socialism  denotes  nothing  independ- 
ently new  in  scientific  method  or  fundamental  understanding.  He  too, 
thinks  that  the  development  of  economic  life  pursues  its  course  inevitably 
according  to  certain  laws  of  Nature,  and  that  all  attempts  at  interference 
in  it  by  legislation  are  quite  futile.  His  Socialism  differs  from  Liberalism 
only  in  the  question  about  the  direction  of  economic  development.  While 
Liberalism  maintains  that  this  development  will  lead  to  happy  condi- 
tions in  the  communities,  the  Socialism  of  Marx  maintains  that  the 
development  will  lead  to  a  great  social  catastrophe. 

In  both  these  views  the  material  egoism  of  individuals,  their  urge 
freely  to  acquire  as  many  material  goods  as  possible,  were  the  driving 
natural  forces  in  the  economic  development.  This  fundamental  view 
did  indeed  have  a  certain  influence  on  historical  science  Thus  a  tendency 
within  this,  which  was  to  be  of  great  influence  in  the  nineteenth  century, 
the  materialistic  conception  of  history,  maintained  that  the  historical 
development  of  society  was  not  due  to  ideal  factors,  nor  to  great  perso- 
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nalities  or  the  order  of  law,  but  to  material  factors,  the  manifold  labours 
of  the  large  population  for  the  satisfaction  of  its  material  needs  (food, 
clothes,  houses  and  the  like),  and  to  numerous  gradual  technical  forms 
of  progress  in  agriculture,  handicrafts  and  industries. 

The  whole  of  this  fundamental  conception  of  economic  life  as  inde- 
pendent of  the  law  and  other  ideal  factors  can,  on  closer  investiga- 
tion, not  be  maintained.  Besides  this,  partly  under  the  influence  of 
the  historic  school  and  partly  under  the  influence  of  the  doctrine  of 
evolution,  an  attempt  had  been  made  to  present  even  the  life  of  the  law 
as  the  display  of  a  natural  force  which  would  of  necessity  bring  certain 
ordinances  of  law  in  its  train,  a  development  with  which  a  lawgiver 
could  not  ultimately  and  consciously  interfere.  Against  this  Ihering 
already  argued  in  pointing  out  that  "the  law  is  not  a  plant,  but  a  piece 
of  human  thinking  and  feeling — not  the  work  of  a  blindly  ruling 
natural  force,  but  the  merit  and  free  action  of  the  thinking  human 
spirit."  The  revolutions  in  the  eighteenth  and  nineteenth  centuries,  and 
the  entirely  new  constitutions  and  statute  books  which  arose  then,  were 
a  confirmation  of  this  view  of  the  law.  The  same  period,  however, 
shows  the  importance  of  great  personalities  in  the  development  of 
society.  It  was  John  Locke  and  his  disciples,  Montesquieu,  Voltaire  and 
Rousseau,  who  aroused  the  thoughts  of  the  intellectual  elite  of  Europe 
and  gave  the  incentive  to  the  American  and  French  revolutions  in  the 
eighteenth  century  and  the  numerous  constitutional  changes  that  fol- 
lowed in  their  wake  in  the  nineteenth.  The  doctrine  of  evolution  and  the 
materialistic  conception  of  history  were  a  useful  reaction  against  the 
older  methods  of  writing  history,  with  their  overestimation  of  the 
importance  of  wars  and  military  leaders,  and  emphasised,  as  opposed  to 
this,  the  slow  growth  of  society  through  a  process  of  adaptation,  brought 
about  by  material  facts,  such  as  the  state  of  population,  climate,  soil 
and  other  natural  conditions.  This  tendency,  though,  went  to  the  opposite 
extreme.  The  development  of  human  society  is  a  somewhat  complex 
phenomenon,  in  which  both  the  characteristic  natural  features,  with 
their  external,  material  factors,  and  the  great  share  contributed  by  the 
spiritual  leaders  of  mankind  have  their  part.  This  applies  both  to  the 
great  founders  of  religion  and  to  statesmen  as  well  as  inventors. 

Military  commanders  who,  like  Alexander  and  Caesar,  were  also  great 
statesmen,  created  new  and  powerful  forms  of  states  which  were  to  be 
of  great  importance  in  the  economic  and  spiritual  development  of  the 
succeeding  ages,  not  least  by  widening  the  cultural  horizon  of  mankind 
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(Hellenism,  the  Roman  world  empire)^).  The  immense  spiritual  currents 
created  by  the  great  thinkers  and  foimders  of  religion  have  left  the 
deepest  traces  in  social  development.  Christianity  has  thus,  by  its  strong 
insistence  on  the  human  worth  of  the  individual,  even  of  the  lowest 
human  beings,  undoubtedly  been  of  great  signifiance  in  the  formation 
of  the  idea  of  human  rights  in  the  communities  of  more  modern  times 
and  generally  in  the  development  of  personal  rights.  The  progress  that 
broke  new  ground  in  technics  is  due  within  historical  times  to  leading 
personalities;  in  the  earliest  times  they  remained  unknown,  naturally 
enough,  but  the  instinct  of  the  people  was  right  when  it  made  them 
raise  the  unknown  creator  of  the  first  invention,  fire,  into  that  mighty 
legendary  figure,  the  benefactor  of  mankind,  Prometheus,  whom  even 
the  gods  envied. 

There  cannot  be  any  doubt,  then,  that  the  leading  personalities  and 
great  spiritual  currents  have  had  considerable  influence  on  society  and 
on  the  developiment  of  the  life  of  law.  Nor  can  economic  life  and  the 
life  of  law  be  separated  from  each  other.  The  state  of  nature,  on  which 
the  materialistic  conception  of  life  takes  its  stand,  and  in  which  the 
free  struggle  of  the  individual  for  the  satisfaction  of  his  needs  is  the 
driving  force,  does  not  exist  at  all.  The  isolated  single  individual  is  an 
abstraction.  In  every  community  all  satisfaction  of  material  needs  is  in 
reality  a  social  collaboration.  Economic  life  is  not  a  life  of  nature, 
following  its  own  laws.  That  attitude  which  the  order  of  law — legisla- 
tion and  judicial  practice — takes  up  in  regard  to  the  earning  life  of  the 
community,  has  a  deciding  influence  on  its  development. 

Consequently  it  is  not  possible  to  set  up  any  politico-economic  theories 
or  laws  universally  valid,  regardless  of  a  particular  system  of  law.  A 
criticism  of  social  conditions  must  therefore  always  be  aimed  at  the 
system  of  law  prevailing  at  the  time.  It  was  fatal  for  political  economy 
in  the  nineteenth  century  and  the  communities  affected  by  it,  that  it 
thought  it  could  disregard  legal  regulations.  Social  economy  is  always 
dependent  on  a  given  system  of  law.  "Capital",  for  instance,  means 
something  quite  different  in  a  community  of  private  capital,  from  that 
of  a  communistic  one.  Even  Adam  Smith's  doctrine  of  national  wealth 
is  only  of  importance  under  a  definite  system  of  law. 

As  a  matter  of  fact  economic  life  has  never  been  without  a  definite 


Carlyle  already  pointed  out  the  importance  of  the  great  leading  figures  in 
the  development  of  society,  particularly  in  his  book:  On  Heroes,  Hero  Wor- 
ship and  the  Heroic  in  History,  1840. 
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system  of  law.  Wherever  legislation  and  the  courts  of  justice  have  in 
some  periods  neglected  to  give  rules  of  law  in  these  spheres,  a  new 
system  of  law  has  grown  out  of  industrial  life  itself,  which  the  law  and 
the  courts,  sooner  or  later,  have  had  to  take  over. 

The  strangest  part,  however,  is  that  quite  apart  from  the  special 
laws  of  industry  there  is  a  powerful  system  of  law,  the  influence  of  which 
on  economic  life  was  not  seen  either  by  Adam  Smith's  liberalistic,  or 
Karl  Marx'  socialistic  or  other  tendencies  of  political  economy,  and  that 
is,  the  rules  of  the  ordinary  common  law;  and  the  rules  of  this  law,  as  I 
shall  show,  is  of  the  most  decisive  effect  on  the  whole  shaping  of  econo- 
mic life,  both  in  production,  sale  and  credit. 

I.  To  begin  with,  nothing  at  all  could  be  produced  without  the  law 
of  contract  and  the  law  of  property  as  the  secure  foundation  for  all 
human  work.  For  instance,  he  who  sets  up  a  factory  and  begins  to 
produce,  will  not  begin  to  do  so  at  all  if  he  cannot  be  quite  confident 
that  those  contracts  for  work  which  he  makes  with  his  workmen  and 
employees,  and  the  contracts  for  delivery  which  he  makes  with  the 
buyers  of  the  goods  produced  in  the  factory  will,  if  necessary,  be 
forcibly  carried  out  by  the  law,  on  the  ground  of  one  of  the  most  im- 
portant principles  in  the  laws  of  every  civilised  country,  that  contracts 
must  be  kept  unconditionally  in  all  their  words  and  points.  Nor  will  he 
be  able  to  start  any  undertaking  at  all,  if  he  cannot  implicity  trust  the 
order  of  law  to  protect,  also  by  force  if  necessary,  and  to  safeguard  his 
right  of  ownership  in  the  factory  building,  machines,  grounds  and  the 
goods  produced  by  him. 

The  making  of  the  contract  is  next  carried  out  under  a  secure  control 
by  the  law,  the  law  being  empowered  to  protect  the  contracting  partie 
against  fraud,  force  and  other  unjustified  pressure  by  the  other  party, 
and  giving  fixed  rules  for  the  time  when  the  contract  becomes  legally 
effective  for  the  parties,  and  the  conditions  under  which  they  can  with- 
draw from  it. 

II.  Next  the  law  gives  its  protection  to  the  sale  of  goods  and  other 
chattels  in  the  community.  No  one  would  dare  to  make  any  appearance  at 
all  in  economic  life  as  vendor  or  buyer  of  anything  whatever,  if  he  did 
not  know  that  there  are  rules,  not  only  for  the  business  relations  just 
mentioned,  i.  e.,  the  legal  effectivity  on  the  contracting  parties,  but  also 
the  legal  effect  of  the  contract  on  a  third  party.  Thus  a  buyer  is  safe- 
guarded in  acquiring  the  goods  with  regard  to  that  group  of  persons 
called  the  vendor's  creditors  in  the  case  of  bankruptcy,  when  the  goods, 
either  at  the  formation  of  the  contract  are  individualised  as  belonging 
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to  this  buj^er  (e.  g.,  100  sacks  of  grain  filled  separately  and  marked  as 
disposed  of  to  this  particular  buyer),  or  are  individualised  in  a  fair  way 
after  the  formation  of  the  contract  (by  separation,  marking,  despatch, 
etc.,).  The  buyer,  on  his  part,  is  legally  protected  against  other  buyers  of 
the  same  goods  in  good  faith,  when  the  goods  have  been  delivered  to  him. 
Conversely,  the  seller  is  protected  by  the  order  of  law  for  his  interest  in 
the  payment  of  the  purchase  sum  with  regard  to  the  buyer's  creditors 
according  to  the  quite  definite  rules  contained  in  the  so-called  right  of 
stoppage,  by  which  the  vendor,  if  the  buyer  goes  bankrupt,  can  claim 
full  payment  from  the  buyer's  creditors  or  withdraw  his  goods  when  the 
goods  are  in  transitu,  that  is  have  not  yet  reached  the  buyer  before  his 
bankruptcy. 

The  fact  that  political  economy  has  not  seen  that  economic  life, 
neither  production  nor  turn-over,  cannot  exist  at  all  without  the  uni- 
versal and  controlling  interference  of  tlie  law,  without  the  numerous 
compulsory  rules  of  the  law  of  property,  the  law  of  contract  and  the 
law  of  bankruptcy,  is  due  to  its  having,  in  the  legal  control  of  economic 
life,  thought  only  of  the  politically  conspicuous  rules  of  law,  such  as 
laws  of  customs,  import  and  export  prohibitions,  etc.,  which  hinder  the 
free  interchange  of  benefits,  the  guild  monopolies  that  hindered  the  free 
exercise  of  handicrafts,  factory  enterprise  and  other  production,  in 
other  words  all  the  old,  obstructive  rules  of  law  from  the  days  of  com- 
mercialism, against  which  the  new  science,  political  economy,  with 
Adam  Smith  and  his  successors,  turned  controversially.  The  ordinary 
rules  of  common  law,  if  one  may  say  so,  work  more  quietly,  in  the 
background  of  the  unconscious,  without  political  clamour  or  noise  in 
public.  But  it  is  often  the  quietest  rules  of  law  that  have  the  deepest  effects. 

III.  Next,  however,  credit  in  economic  life  could  not  exist  at  all, 
neither  personal  nor  real  credit,  if  the  law,  again  by  compulsory  rules, 
did  not  establish  complete  similarity  in  the  legal  position  of  the  personal 
creditors,  in  the  event  of  bankruptcy  of  business  men  or  others.  In  such 
cases  it  is  the  chief  rule  that  all  creditors  shall  obtain  equal  satisfaction 
through  the  means  of  the  insolvent  estate;  and  a  special  position  of 
priority  for  satisfaction  through  some  of  these  means,  real  estate,  move- 
ables or  other  things  for  certain  creditors,  through  rights  of  mortgage  is 
only  granted  under  definite,  special  conditions,  prescribed  by  the  law, 
that  is,  registration,  by  which  a  man's  creditors  and  business  connections 
altogether — through  the  land-register, — are  kept  accurately  informed 
about  the  establishment  of  such  rights  of  priority  with  regard  to  real 
property,  or  on  the  surrender  or  registration  of  moveables,  articles  of 
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mortgage  to  the  mortgage  creditor.  Thus  all  real  credit  is  minutely  re- 
gulated and  controlled  by  the  community  through  the  imperative  rules 
of  the  law  of  mortgage. 

As  shown  above  the  law  can  intervene  forcibly  in  economic  life,  in 
re-shaping  and  guiding  it  to  its  advantage,  in  both  production,  turnover 
and  credit.  Conversely,  though,  the  lawgiver  must  not  overlook  the  fact 
that  when  he  wants  to  intervene  in  arranging,  guiding  and  re-shaping 
economic  life,  while  compelling  it  to  follow  the  highest  principles  of 
justice,  he  must,  in  carrying  out  these  principles  practically  and  in  detail, 
very  carefully  observe  the  existing  economic,  technical  and  spiritual 
factors.  He  does  not  legislate  for  a  country  or  people  in  the  abstract,  but 
for  a  particular  country  with  particular  natural  conditions  of  soil,  climate, 
sources  of  raw  material  and  the  like,  with  a  particular  kind  of  people, 
and  a  definite  number  of  inhabitants  with  such  and  such  qualities  of  race 
and  character,  stage  of  evolution  and  finally,  for  a  particular  age  and  its 
particular  state  of  technical  development.  Whether  the  lawgiver,  for  in- 
stance in  the  legal  ordering  of  agriculture  has  to  choose  farming  on  a  large 
scale  or  the  large  number  of  small,  independent  farms,  this  depends  on  the 
prevailing  natural  conditions,  as  well  as  on  the  economic,  technical  and 
similar  factors.  In  the  more  detailed  shaping  of  the  rules  of  law  concerning 
copyrights  the  lawgiver  must  carefully  follow  the  development  of  the 
technics  of  publication  and  reproduction,  etc.  But  even  if  the  law- 
giver— whether  it  be  a  question  of  a  division  of  real  property  or  of  the 
rules  about  intellectual  rights  or  of  other  legal  subjects — must  never  omit 
the  careful  investigation  of  the  actual  nature  of  the  country,  or  its  eco- 
nomic, technical  and  intellectual  conditions;  in  shaping  the  rules  of  law 
in  detail,  he  must  at  the  same  time  never  lose  sight  of  the  highest  aims 
which  must  be  the  origin  of  all  rules  of  law,  namely  the  organisation  of 
the  relations  between  human  beings  according  to  the  highest  principles 
of  justice  as  their  guiding  star. 

Ill 

JURISPRUDENCE    IN  COMPARISON  WITH   OTHER  APPLIED 

SCIENCES.  POSITIVE  JURISPRUDENCE  AND 

THE  THEORY  OF  LAW.   THE   CODIFICATION   OF   LAW 

1.  Positive  jurisprudence  gives  a  systematic  description  of  the  rules 
of  conduct  and  the  methods  of  procedure  established  in  the  statutes, 
judicial  practice  and  legal  principles  developed  through  theoiy  of  law, 
which  must  therefore  be  followed  by  the  members  of  the  community. 

16* 
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These  methods  of  conduct  are  established  because  they  have  been  con- 
sidered by  the  legislator,  the  courts  of  justice  and  jurisprudence  on  the 
basis  of  previous  experience,  to  be  the  most  expedient  methods  for  the 
achievement  of  the  purposes  of  the  law.  If  we  compare  the  systematic 
description  by  jurisprudence  of  these  methods,  with  the  systematic  pre- 
sentation of  medical  science  of  its  methods  of  conduct  and  treatment,  the 
methods  of  these  sciences  will  be  seen  to  resemble  each  other  in  this,  that 
both  aim  at  the  most  expedient  conduct  or  method  of  procedure  for 
mankind;  but  one  of  them  is  concerned  with  the  conduct  and  behaviour 
of  the  individual  human  in  relation  to  his  own  health,  the  other  with 
man's  conduct  in  regard  to  other  men,  for  procuring  the  best  relations 
between  them.  Another  difference  is  that  the  methods  of  conduct  and 
treatment  of  one  science,  jurisprudence,  is  to  a  wide  extent  established 
in  statutes  and  judgments — just  because  they  are  concerned  with  the 
mutual  relations  between  human  beings — and  only  partly  by  free  scien- 
tific investigation,  while  the  methods  of  conduct  and  treatment  of  medical 
science  are  established  solely  in  free  scientific  investigation.  If  the  rules 
of  conduct,  however,  presented  by  a  statute  or  judicial  practice  is  found, 
after  a  searching  and  objective  investigation,  not  to  answer  its  purpose, 
it  will  as  a  rule  gradually  be  changed  for  a  new  law  or  a  new  prac- 
tice. In  modern  communities  legislation  is  carried  out  in  a  continually 
increasing  number  of  departments  in  close  co-operation  with  science; 
the  same  holds  good  of  judicial  practice. 

2.  But  just  because  positive  jurisprudence  is  to  a  wide  extent  in 
its  presentation  of  methods  of  conduct  bound  by  those  fixed  by  the 
statute  and  judicial  practice,  there  is  need  of  a  jurisprudence  which, 
independent  of  every  positive  law,  and  in  its  method  as  free  as  medical 
science — and  the  technical  and  natural  sciences — can  find  its  way  to 
the  most  suitable  methods  of  treatment,  that  is,  to  those  rules  of  con- 
duct which,  as  mentioned  above,  are  called  natural  law,  thereunder  the 
main  lines  on  which  the  central  spheres  of  life  should  be  ordered,  i.  e., 
the  main  legal  rules  governing  personal  relations,  property,  trade,  pro- 
tection by  legal  authorities  and  governments  of  the  State.  The  juris- 
prudence that  undertakes  this  task  may  be  called  the  theory  of  law 
or  juridical  science. 

3.  In  several  countries,  such  as  England,  the  United  States,  and  the 
Scandinavian  countries,  all  the  rules  of  law  are  not  expressed  in  a 
single  law-book  or  code,  but  depend  on  a  great  number  of  different 
statutes,  given  at  highly  different  times,  and  to  a  wide  extent  also  on 
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rules  of  law  which  have  gradually  become  fixed  in  the  practice  of  the 
courts.  In  England  most  of  the  rules  of  law  have  arisen  in  this  last- 
named  manner  (common  law),  and  so  they  do  not  rest  at  all  upon 
any  statute.  But  the  same  is  to  a  wide  extent  also  the  case  in  the  Scan- 
dinavian countries. 

In  other  countries,  such  as  France,  Germany,  Switzerland  and  Italy, 
the  law,  on  the  other  hand,  rests  on  a  large,  comprehensive  code.  Pre- 
vious to  this  there  has  been  a  state  of  law  in  which  the  law,  as  in  the 
first-named  countries,  rests  upon  a  large  number  of  scattered  laws.  To 
collect  different,  scattered  statutes  and  legal  customs  in  one  common 
code  is  called  to  codify.  A  codification  can  not  only  mean  that  a  large 
number  of  scattered  statutes  etc.,  within  the  same  area  of  a  country  are 
now  gathered  into  a  single  statute,  but  also  that  different  laws,  which 
were  in  force  in  different  areas  of  the  country,  are  now  gathered  into  a 
single  statute,  which  in  this  way  becomes  the  law  to  these  different 
areas.  This  last-named  state  was  the  case  in  France,  where,  before  the 
Revolution  of  1789  and  Napoleon's  code  or  law-book,  the  Code  civil, 
several  different  laws  prevailed;  in  the  provinces  of  France,  for  instance, 
there  was  one  law  in  Brittanny,  another  in  Normandy,  a  third  in  Pro- 
vence and  so  on.  The  same  was  the  case  in  the  German  states — Bavaria, 
Prussia  etc. — before  they  received  their  new  code  or  law-book  in  1900 
on  their  incorporation  into  the  German  Empire. 

The  value  of  a  codification  for  limited  subjects,  e.  g.,  a  collection 
of  a  number  of  scattered  legal  rules  about  affairs  of  lease,  into  a  com- 
mon statute  on  lease,  has  never  been  disputed.  On  the  other  hand  the 
value  of  codification  in  the  form  of  a  comprehensive  law-book  or  code 
comprising  all  private  legal  matters  is  strongly  disputed. 

Tliere  can  hardly  be  any  doubt  that  a  code  may  be  a  great  unifying 
force  for  a  people.  The  experience  of  the  Code  civil  of  1804,  as  opposed 
to  the  older  disintegrated  law  in  the  different  provinces  of  France,  and 
the  German  Code  of  1900,  as  opposed  to  the  disintegrated  law  of  the 
various  German  states,  of  the  Danish  and  Norwegian  code  of  1683  and 
1687,  and  of  the  Swedish  code  of  1734,  are  sufficient  proof  of  this.  A  code 
common  to  the  whole  of  Scandinavia  would  undoubtedly  be  a  similar 
unifying  force  in  face  of  the  geographically  disintegrated  Scandinavian 
peoples.  But  next  it  must  be  pointed  out  that  these  unifying  codifications 
of  law  will  gradually  pave  the  way  for  a  common  world  law  comprising 
all  nations. 

In  my  opinion,  however,  certain  demands  must  be  made  of  future 
codifications  of  law.  These  codes  or  law-books  must  1)  be  compiled  in 
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close  contact  with  jurisprudence,  with  the  sifted,  critically  tested  ex- 
perience of  judicial  practice  and  of  the  practical,  economic  and  spiritual 
life  of  society  of  the  present  day.  But  2)  the  task  of  the  code  must  in 
the  first  place  be  that  of  providing  rules  for  the  separate  practical  spheres 
of  life,  and  it  must  refrain  from  legislating  on  abstract  subjects.  This 
policy  of  practical  legislation  has  hitherto  been  followed  by  the  common 
legislation  of  the  Scandinavian  countries,  but  not,  e.  g.,  in  the  German 
code;  and  thereby  considerable  difficulties  have  been  caused  in  practical 
life.  The  detailed  shaping  of  the  general  legal  principles  must  as  a 
rule  be  left  to  a  collaboration  between  jurisprudence  and  judicial 
practice. 

The  value  to  the  people  of  a  large  code  is  not  reduced,  however, 
because  it  must  be  acknowledged  that  with  the  passage  of  time  a  code 
will  on  several  points  necessarily  prove  to  be  in  conflict  with  a  new 
development.  This  has  happened  to  the  old  Danish  and  Norwegian  code 
of  Christian  V,  of  1683  and  1687,  and  the  code  of  Sweden  of  1734,  and 
this  has  also  happened  to  the  Code  civil  of  France  of  1804.  About  a 
hundred  years  after  the  issue  of  the  French  code,  a  number  of  scholars 
began  to  examine  it  in  order  to  discover  on  which  points  it  had  gra- 
dually lost  contact  with  the  personal  and  economic  development  that 
had  taken  place  in  the  hundred  years  since  it  came  out. 

Thus  it  is  pointed  out  in  the  sphere  of  personal  law  how  the  devel- 
opment has  more  and  more  gone  against  the  leading  principles  of  the 
code  in  the  relations  of  the  family;  the  uncontrolled  authority  of  the 
husband  over  the  estate,  the  great  difference  in  the  legal  treatment  of 
the  children  born  in  or  out  of  wedlock,  the  far  too  severely  executed 
law  of  compulsory  inheritance. 

In  the  sphere  of  economic  life  it  is  pointed  out  that  the  Code  civil, 
in  accordance  with  the  fundamental  thoughts  of  the  French  Revolution, 
is  individualistic  in  its  basic  conception.  It  protects  the  private  right  of 
ownership  of  the  individual  as  an  almost  absolute  right,  permits  the 
individual  owner  to  dispose  as  he  pleases  over  his  property,  freely  and 
unhindered;  furthermore,  the  code  gives  the  individual  citizens  full 
liberty  of  contract,  the  right  freely  to  enter  into  what  agreements  they 
choose  and  with  whom  they  choose. 

On  all  these  points  the  later  economic  and  technical  development 
has  gone  against  the  code.  The  position  of  the  individual  citizen  has 
gradually,  through  this  development  during  the  last  hundred  years, 
from  being  free  in  an  individual  sense,  become  more  socially  condi- 
tioned and  dependent.  Thus  the  right  of  ownership  has  little  by  little 
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been  subjected  to  numerous  restrictions,  partly  through  a  free  devel- 
opment in  legal  practice,  namely  by  the  neighbour's  right,  which  has 
in  the  course  of  time  been  greatly  extended,  the  right  of  expropriation, 
used  to  a  greater  and  greater  extent  and  other  encroachments  by  the 
State.  The  liberty  of  contract  has  become  more  and  more  limited.  Thus, 
as  a  matter  of  health  legislation,  the  conditions  of  work  are  regulated 
by  compulsory  legal  rules  about  the  design  of  factories  and  the  con- 
ditions for  women  and  children  in  them,  and  also  by  regulations  about 
the  length  of  w^orking  hours,  established  either  by  law  or  by  collective 
agreement.  Altogether  the  associations,  trade  unions  and  employers" 
unions  and  their  collective  agreements  at  the  present  day  denote  a 
number  of  fundamental  infringements  of  individual  liberty,  and  the 
development  tends  towards  compelling  all  who  work  for  their  living 
to  be  members  of  these  associations,  and  to  follow  their  rules  in  all 
their  conditions  of  labour. 

So  far  as  I  can  see,  all  this  does  not  reduce  the  importance  of  codifi- 
cation. It  has  been  of  the  greatest  value  to  the  French  people  that 
throughout  the  nineteenth  century,  unaffected  by  political  upheavals, 
it  has  been  able  to  build  up  its  civic  life  with  this  code  as  a  foun- 
dation; and  the  divergence  from  the  code  on  the  points  mentioned  has 
come  quite  slowly  and  gradually.  On  several  of  the  most  important 
points  the  above  mentioned  evolution  after  Code  civil  does  not,  by  the 
way,  present  anything  quite  new,  but  a  resumption  of  a  thread  of 
development  which  was  broken  off  with  far  too  much  violence  by  the 
French  Revolution.  The  individualistic  principles  of  this  revolution  and 
of  the  Code  civil  were,  in  mj^  opinion,  far  too  doctrinaire  in  their  rupture 
with  the  old  economic  order  and  the  craft-guild  organisations.  The  code 
might  have  secured  for  itself  a  much  longer  validity  on  these  funda- 
mental points  if  it  had  preserved  a  certain  continuity  with  the  legal 
order  in  the  old  community. 

But  in  the  next  place  the  author  of  a  code  ought  no  doubt  to  follow 
the  advice  given  by  Plato  (in  his  book:  The  Laws),  that  is,  to  let  a  sta- 
tute work  on  trial  for  a  certain  period,  e.  g.,  five  or  ten  years,  and 
observe  its  effects  on  practical  life,  and  then  on  the  basis  of  these  ex- 
periences, undertake  a  last  critical  perusal  of  the  different  sections  of 
the  statute.  In  a  comprehensive  legal  work  like  a  code  this  method  of 
procedure  would  have  a  very  reassuring  effect.  To  make  up  for  this, 
however,  after  this  critical  revision,  the  code  should  be  left  in  peace  and 
remain  in  force  for  long  periods,  and  thereby  secure  that  firmness  and 
continuity  which  create  confidence  and  securitv  for  citizens  in  dailv  life. 
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IV 

THE  SOURCES  OF  THE  LAW 

The  system  of  law  is  the  epitome  of  all  the  rules  of  law  in  force  in  a 
community.  The  rules  of  law  will,  of  course,  be  found  above  all  in  the 
statutes.  But,  as  indicated  in  the  foregoing,  they  are  by  no  means  al- 
ways found  in  the  statute  books.  There  are  many  rules  of  law  which  are 
not  expressed  in  any  statute,  and  yet  they  are  followed  by  the  courts. 
Where  the  statutes  are  silent  on  a  certain  circumstance,  and  conflicts 
arise  between  men  in  this  connection,  the  courts  must  in  numerous 
cases  arrive  at  a  decision.  On  what,  then  does  the  judge  support  h,is 
decisions,  when  no  rule  is  to  be  found  in  the  statutes? 

If  the  case  which  the  judge  has  to  decide  has  also  been  settled  in 
earlier  judgments  and  in  a  uniform  manner,  the  judge  is  entitled  to 
settle  the  case  in  the  same  way.  In  that  case  he  accordingly  follows  a 
rule  of  law  which  rests  upon  a  judicial  practice.  We  therefore  say 
that  not  only  the  statute,  but  also  judicial  or  legal  practice  is  a  source 
of  law.  In  some  countries,  e.  g.  England  and  USA,  the  legal  practice 
— called  common  law  and  equity — is  a  most  important  source  of  law. 

If  the  case  which  the  judges  have  to  decide  is  not  mentioned  in 
the  statute,  but  is  closely  related  to  a  case  mentioned  by  the  statute, 
the  judge  can,  according  to  the  circumstances  settle  the  case  by  draw- 
ing an  analogous  conclusion  from  the  rule  of  the  statute  for  the  kindred 
case  to  the  present  one.  If,  for  instance,  the  law  punishes  for  theft 
someone  who  steals  a  thing,  the  judge  will  be  able  to  apply  this  rule 
to  him  who  steals  electricity  (outside  the  control  of  the  meter)  and  so 
punish  him  too  for  theft.  But  if  the  case  which  the  judge  has  to  settle 
is  decidedly  different  from  the  case  for  which  the  law  gives  a  rule, 
the  judge  will  be  able  to  draw  an  opposite  conclusion  from  the  rule  of 
law  and  apply  the  opposite  rule.  If  the  law,  for  instance,  says  that 
ordinary  obligations  become  invalid  when  they  have  not  been  claimed 
by  the  creditor  for  twenty  years,  but  the  law  does  not  contain  any  rule 
about  mortgages,  which  gives  the  creditor  a  special  security  for  a  debt 
in  a  real  property,  the  judge  will  be  able  to  conclude  the  opposite  from 
the  rule  of  the  law  about  obligations  to  mortgage,  that  is  establish  that 
the  latter  do  not  become  obsolete  in  twenty  years.  We  therefore  say 
that  the  conclusion  from  analogy  and  the  conclusion  from  the  opposite 
are  sources  of  law. 

But  whether  a  conclusion  from  analogy,  or  a  conclusion  from  the 
opposite,  ought  to  be  applied  depends  in  the  last  resort  on  a  scientific 
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examination  of  whether  the  real  interests  of  the  community  make  one 
or  other  of  these  conclusion  advisable.  Next,  this  examination  must 
take  place  where  the  sphere  in  which  the  rule  is  to  hold  good  falls 
quite  outside  the  statutes  and  common  law,  so  that  no  connection  with 
a  rule  of  law  can  be  found  either  from  analogy  or  from  opposition.  This 
free  scientific  examination  in  the  interests  of  the  community  is  under- 
taken by  jurisprudence,  and  here  there  is  a  close  collaboration  between 
jurisprudence  and  judicial  practice.  That  law  which  proceeds  from  the 
examinations  of  jurisprudence  as  rules  of  law  for  hitherto  undecided 
cases  is  as  above  mentioned  called  the  natural  law  or  law  according  to 
the  nature  of  the  case,  because  the  rule  of  law  can  here  be  formed  quite 
rationally  and  freely  by  legal  science  and  practice  according  to  natural, 
practical  reasons,  without  being  bound  by  laws  which  may  sometimes 
be  antiquated  or  formed  according  to  other  considerations  than  the 
purely  practical  and  objective  ones. 

As  the  choice  of  analogous  conclusion  and  opposing  conlusions,  as 
indicated,  also  decisively  depend  on  the  investigations  of  jurisprudence, 
it  may  be  said,  briefly,  that  the  sources  of  justice  are  to  be  found  in 
Acts  of  Parliament,  in  juridical  practice  (in  England  and  U.  S.  A.  common 
law  and  equity)  and  jurisprudence.  The  acts  of  Parliament,  however, 
are  the  supreme  source  of  justice.  Where  these  acts  have  given  a  rule 
it  must  hold  good.  The  other  rules  of  law  are  only  subsidiary,  that  is, 
they  hold  good,  as  pointed  out,  only  where  the  acts  of  Parliament  them- 
selves are  silent,  where  there  is  no  rule  in  any  statute  which  can  be 
applied  to  the  case  to  be  decided  by  the  courts. 

Acts  of  Parliament  are  also  called  statutes;  but  this  last  word  comprises 
more  than  these  acts,  namely  also  Orders  in  Council. 

In  Scandinavian  law  and  Swiss  law  (The  Swiss  Code  art.  1)  jurisprudence  is 
openly  acknowledged  as  a  source  of  law.  In  other  countries  this  is  not  always 
acknowledged,  at  any  rate  not  so  openly  and  clearly. 


PART  2 

ACTS  THAT  INJURE  ONE'S  NEIGHBOUR 
UNLAWFUL  ACTS 


CHAPTER  12 
WHAT   IS  GUILT? 

1.    INJURY  AND   CAUSE 

The  purpose  of  the  rules  of  law  is,  as  shown  in  the  first  part,  to 
prevent  human  beings  from  injuring  each  other  and  to  lead  them  to 
work  together  and  support  each  other  within  practical,  reasonable  limits. 

The  order  of  law  must,  in  the  first  rank,  endeavour  to  prevent  men 
from  injuring  each  other.  Its  effort  must  be  directed  at  ensuring  that 
every  man  attends  to  his  work  and  does  not  disturb  his  fellow  man  in 
his  work  and  sphere  of  activity  by  injurious  actions. 

There  are  various  means  by  which  the  order  of  law  endeavours  to 
prevent  one  human  being  from  injuring  another.  All  these  means  may 
be  included  in  the  term:  enforcement  of  the  law.  This  tries,  partly,  to 
intervene  1)  preventively  by  hindering  men,  so  far  as  possible,  from 
carrying  out  an  action  which  is  intentionally  injurious,  partly,  when 
such  action  has  occurred,  to  see  that  the  person  who  caused  the  injury 
is  2)  compelled  to  pay  damages,  to  restore  the  previous  conditions,  and 
finally,  partly,  when  the  injurious  action  is  of  a  particularly  grave 
character,  to  take  the  person  who  has  caused  the  injury  under  3)  a  spe- 
cial treatment, — punishment — so  that  he  is  prevented,  as  far  as  possible, 
from  causing  injury  in  the  future,  by  making  him  incapable  of  injury, 
permanently  or  for  a  certain  period,  or  in  another  way  restraining  him. 
These  three  kinds  of  enforcement  of  the  law  may  be  called  the  anti- 
cipatory or  directly  preventive,  the  restorative  and  the  penal  enforce- 
ment of  the  law.  The  two  last-named  no  doubt  both  come  after  the 
execution  of  the  injurious  action,  but  they  both  work  with  the  general 
purpose  of  prevention,  besides  their  special  function,  of  repairing 
respectively  the  individual  injury  and  as  punishing  the  individual  law-- 
breaker. Means  of  enforcement  of  law  may  also  be  called:  legal  sanctions. 

1.  Included  in  the  preventive  enforcement  of  the  law  are  injunction, 
arrest  of  goods  or  person  (to  prevent  the  person  in  question  from  evading 
the  fulfilment  of  his  obligations  by  flight  or  removal  of  goods),  self- 
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defence,  internment  or  castration  (to  prevent  persons  with  criminal 
tendencies  from  committing  fresh  crimes,  cf.  Danish  penal  code  §  70 
and  the  statute  on  sterilisation  and  castration,  11th  May  1935),  prevention 
(with  regard  to  immediately  threatening  crimes,  cf.  penal  code  §  75). 

2.  To  the  restorative  enforcement  of  the  law  belong  damages,  recovery 
(surrender  of  property  which  has  wrongfully  come  into  the  possession 
of  a  person),  demolition  of  buildings  (erected  contrary  to  an  easement), 
destruction  of  articles,  e.  g.  books  printed  in  conflict  with  the  rights  of 
another  author,  and  other  removal  of  unlawful  states,  compulsion  to 
direct  fulfilment  of  an  obligation,  which  he  who  is  under  the  obligation 
refuses  to  fulfil,  cancelling  of  invalid  agreement  and  private  restoring 
enforcement  (peaceful  retaking). 

3.  The  penal  enforcement  of  the  law — or  punishment — consists  in  the 
Scandinavian  countries  and  Switzerland  only  in  imprisonment  for  a 
longer  or  shorter  period  and  sentences  to  fines,  the  older  law  authorising 
capital  and  other  corporal  punishment  having  been  abolished.  In  other 
countries,  e.  g.  England,  U.  S.  A.,  France  capital  punishment  is  still  in 
force. 

Now  it  might  be  expected  that  the  question  of  the  attitude  of  the  com.- 
munity  to  the  injurious  actions  would  be  quite  simple.  Every  time  a 
human  being  causes  his  or  her  neighbour  an  injury  the  power  of  the 
community  must  apply  the  above  mentioned  means  of  enforcement  of 
the  law  against  the  injurious  person.  By  means  of  this  principle  all 
problems  ought  to  be  solved,  so  that  no  further  investigation  would  be 
necessary. 

Unfortunately  the  matter  is  not  so  simple  as  this.  As  soon  as  one 
begins  to  apply  this  general  principle  to  the  concrete  cases  of  real  life 
it  will  be  found  that  many  difficult  problems  arise. 

We  human  beings  are  often  faced  with  this  question:  were  you 
guilty?  were  you  to  blame  for  this,  this  accident,  this  injury,  that  hap- 
pened to  your  fellow-man?  Sometimes  this  question  can  be  decisive  for 
the  questioner's  fate,  for  his  or  her  future  life.  A  mother  who  sees  her 
child  killed,  for  instance  by  being  run  over  by  a  lorry,  will  for  a  long 
time  to  come,  by  day  and  by  night,  be  haunted  by  the  question:  Was  it 
your  fault?  A  man  whose  wife  or  mother  dies  of  an  illness  caused,  or 
at  any  rate  advanced  by  worry  and  grief,  will  also  sometimes  ask:  Were 
you  to  blame  for  this  because  of  your  manner  of  living?  Always  the 
question  of  guilt  plumbs  deeply  into  the  lives  of  human  beings,  in  its 
ordinary  human  aspect  and  in  the  law.  But  people  are  in  many  cases 
hesitating,  uncertain,  without  guidance  in  ethics  and  law  on  these  ques- 
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lions,  so  decisive  for  their  lives.  They  do  not  obtain  what  they  seek 
with  all  their  might,  a  clear  answer  to  this  question:  in  what  does  human 
guilt  consist?  On  which  of  the  facts  of  life  does  my  guilt  depend? 

It  is  worth  while  then,  to  attempt  thoroughly  and  in  detail  to  throw 
a  light  upon  this  age-old  and  everlasting  question  for  mankind  about 
what  guilt  is.  Certain  concepts  like  injury  and  cause  here  arise  like 
deciding  elements.  But  what  is  there  in  these  concepts?  What  do  they 
mean  on  a  closer  view? 

I,  The  first  difficulty  in  the  problem  of  guilt  lies  hidden  in  the  idea 
of  injury  itself.  What  does  it  mean,  to  injure  a  human  being?  This  idea 
can  be  defined  so  far  as  to  comprise  all  cases  in  which  one  human  being 
cause  another  human  being  a  feeling  of  displeasure  of  pain.  But  in 
this  widely  comprehensive  sense  the  idea  of  injury  is  inapplicable  in 
the  spheres  of  both  the  system  of  law  and  of  morality,  as  already  pointed 
out  in  the  section  on  ethics.  Parents  and  training  homes  must,  as  is  well 
known,  in  several  cases  both  exclude  feelings  of  pleasure  and  cause  pain, 
with  the  object  of  educating,  yet  no  enforcement  of  the  law  ensues,  nor 
any  blame  in  a  legal  or  moral  sense.  In  the  next  place  people  must  in 
daily  life  in  a  great  number  of  cases  cause  their  fellow-men  feelings  of 
displeasure  without  incurring  any  reproach;  this  happens,  inter  alia, 
every  time  one  refuses  to  grant  a  wish  or  a  request.  Nor  does  this  gene- 
rally give  occasion  for  any  enforcement  of  the  law  to  be  set  in  motion. 
It  may  be  mentioned,  in  particular,  that  in  the  numerous  transactions 
of  daily  commercial  life  one  business  man  may  often  be  compelled  to 
cause  another  disappointments,  e.  g.,  by  breaking  off  a  connection,  by 
not  buying  so  much  as  before,  without  incurring  any  interference  on  the 
part  of  the  law. 

Naturally,  when  parents  or  training  homes  deprive  children  of  feelings 
of  pleasure,  when  people  in  other  circumstances  refuse  to  comply  with 
the  wishes  and  requests  of  others,  or  a  business  man  partly  or  wholly 
breaks  off  a  business  connection  or  the  like,  it  is  all  often  the  result  of 
a  thorough  and  mature  reflection,  and  as  a  whole  it  is  entirely  and 
humanly  justified.  But  even  if  this  proves  not  to  be  the  case  the  order 
of  law  does  not  take  any  steps,  because  in  these  and  similar  ordinary 
human  circumstances  there  must  be  a  freedom  of  action  within  certain 
limits,  including  a  freedom  allowing  for  mistaken  estimates  or  faulty 
judgment,  besides  a  freedom  to  choose  connections  with  people  accord- 
ing to  individual  taste,  freedom  to  work  at  jobs  that  one  chooses  and  the 
like.  This  is  partly  because  the  community  would  not  be  able  to  make 
people  undertake  a  charge  or  to  work  at  all  at  things,  if  they  were  not 
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allowed  such  freedom,  both  for  certain  errors  in  estimates,  for  indi- 
viduality and  for  the  choice  of  jobs;  and  partly  because  it  would  be  quite 
impracticable  for  the  authorities  of  the  community  to  interfere  in  the 
manifold  circumstances  and  cases  of  daily  life,  and  to  examine  whether 
a  certain  conduct  is  justified  or  not  justified.  These  reasons  therefore 
both  lead  in  the  same  direction. 

II.  It  is  not  only  the  concept  injury,  however,  but  also  the  concept 
cause  of  the  injury  which  give  occasion  for  many  difficult  problems  in 
practical  life.  It  would  seem  to  be  very  simple  that  the  actions  of  a 
person  are  the  cause  of  an  injury,  and  it  might  seem  too,  that  the  law 
is  of  the  same  opinion,  when,  for  instance,  it  punishes  him  who  causes 
or  "is  the  occasion  of"  another  person's  death,  or  who  "inflicts  an  injury 
upon  the  body  or  health  of  another",  cf.  e.  g,  Danish  penal  law  §§  241, 
245.  Meanwhile  it  will  soon  be  seen  in  the  concrete  cases  of  life  that  it 
is  not  every  human  action  which,  from  the  point  of  view  of  inatural 
science  or  the  theory  of  knowledge,  can  or  ought  to  be  punished  accord- 
ing to  the  above-mentioned  or  other  enactments  of  the  law.  Thus,  if  a 
business  man  asks  his  confidential  clerk  to  go  to  England  on  a  very 
important  business  matter,  which  can  best  be  arranged  by  a  personal 
discussion,  and  the  ship  in  which  B  travels  to  England  is  wrecked  and 
B  is  drowned.  A,  from  the  point  of  view  of  natural  science  Jand  the 
theory  of  knowledge,  can  be  said  to  have  been  the  cause  of  B's  death, 
for  without  A's  action,  his  order  to  B  about  going  to  England,  B  would 
not  have  perished.  Nevertheless  A  will  not  be  sentenced  to  any  punish- 
ment for  having  caused  or  "been  the  occasion  of"  B's  death.  If  a  person 
A  gives  B  a  wound  in  his  arm,  which  is  not  dangerous,  but  which  by 
careless  treatment  at  the  hospital  where  B  is  attended  to,  leads  to  such 
a  spreading  infection  that  it  is  later  found  necessary  to  amputate  the 
whole  arm,  A's  injurious  action  can  also,  theoretically,  be  said  to  be 
the  contributory  cause  of  B  losing  his  arm,  for  if  A  had  not  given  the 
wound  this  disaster  would  not  have  happened  at  all.  Notwithstanding 
this  A  will  not  be  punished  according  to  the  stricter  rule  of  §  246  of 
Danish  penal  law  for  having  "inflicted"  a  mutilation  upon  B,  as  descri- 
bed in  more  detail  in  this  article  (in  which  is  included,  inter  alia, 
the  loss  of  an  arm),  but  only  according  to  §  244  for  ordinary  bodily 
injury,  in  which  are  included,  inter  alia,  undangerous  wounds. 

A  very  large  number  of  human  actions  can  in  fact,  in  the  later  dis- 
guises of  their  origin,  often  extending  through  long  periods  of  time  to 
remote  people  and  circumstances,  be  said  to  be  the  cause  of  numerous 
injuries  to  human  goods.   Alexander's   expedition  to   India  may  have 
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been  the  cause  of  displacements  and  wanderings  among  people  who 
thereby  came  to  settle  in  places  where  some  of  their  descendants,  e,  g., 
in  our  times,  perish  in  a  disaster  caused  by  the  forces  of  Nature,  or  of 
a  plague,  which  would  not  have  happened  to  these  people  if  their  ances- 
tors in  the  ages  of  antiquity,  had  not,  owing  to  Alexander's  expedition, 
come  to  the  regions  now  struck  by  these  calamities.  Here  again,  Alex- 
ander's action  can,  from  a  general  point  of  view  of  the  theory  of  know- 
ledge, be  said  to  be  the  cause  of  the  injury,  but  not  in  the  legal  sense, 
shortly  called:  the  legal  cause  as  different  from  cause  in  the  sense  in 
which  natural  science  takes  this  word. 

Here  then,  the  difficult  problem  is,  how  near  must  the  human  action 
be  to  the  injury,  in  what  closer,  special  relation  to  it  must  the  action 
stand  in  the  sense  that  the  law  has  reason  to  intervene  with  punish- 
ment, compensation  or  other  maintenance  of  the  law.  In  the  ex- 
amples just  given,  clear  cases  have  purposely  been  chosen,  in  which 
the  difference  will  at  once  be  clear  to  ordinary  sound  common  sense, 
that  is,  that  the  business  man  mentioned,  the  person  who  inflicts  the 
wound,  Alexander,  etc.,  are  not  the  legal  cause  of  death  or  mutilation. 
But  life  is  often  complicated.  If,  in  the  case  mentioned,  in  which  A 
wounds  B  in  the  arm,  B  is  an  extremely  weak  person  whose  health 
has  been  broken  for  several  years  and  A  is  a  physician  w^ho  has  an 
intimate  knowledge  of  this  and  hence  can  foresee  that  even  a  compara- 
tively slight  injury,  like  a  wound  in  the  arm,  can  become  a  danger  to 
B's  state  of  health,  possibly  to  his  life,  is  A  then,  if  B's  death  supervenes, 
in  a  legal  sense  the  cause  of  it,  and  inter  alia  liable  to  punishment  for 
manslaughter?  Or,  to  take  another  case:  if  B's  nervous  system  is  broken 
and  A  gives  B  a  nervous  shock,  and  he,  from  his  intimate  know'ledge  of 
B,  at  any  rate  must  reckon  with  a  not  remote  possibility  of  death  in 
consequence  of  such  a  shock,  is  A  then  the  legal  cause  of  manslaughter? 


2.  THE  CONCEPT:  GUILT 
Now  here  an  age-old  but  apparently  ever-young  idea  of  law  will  be 
encountered  in  the  legal  life  of  countries  all  over  the  world;  everywhere 
it  has  given  nations  a  practical  instinctive  guidance  in  finding  which 
of  the  injurious  actions  of  men  are  to  be  overtaken  by  the  order  of  law; 
and  that  is,  as  mentioned  above,  the  concept  guilt.  Bearing  in  mind 
the  cases  under  II,  the  limitations  of  the  law  within  the  circle 
of  injurious  acts  or  torts  can  briefly  be  defined  thus:  it  is  not  enough 
that  the  action  of  a  human  being  is  the  cause  of  the  injury,  it  must  be 
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guilty  of  it.  It  is  difficult  to  decide,  however,  what  is  more  definitely 
contained  in  this  idea.  In  unquestionable  cases  the  circumstances  will 
immediately  be  clear.  In  the  case  mentioned,  about  a  business  man  who 
sends  his  confidential  clerk  to  England,  it  will  at  once  be  evident  that 
although  the  former  is  indeed  the  cause,  he  is  not  guilty  of  the  death 
of  the  latter.  Likewise  also  in  the  case  of  the  wound  in  tlie  arm.  But 
if  we  come  to  more  complex  cases  the  idea  of  guilt  will  be  seen  to  lead 
into  difficult  problems. 

In  the  statute  books  of  the  present  day  two  chief  forms  of  guilt  will 
as  a  rule  be  found  pointed  out  according  to  the  fundamental  idea  of 
guilt:  purpose  or  carelessness.  Thus  it  is  said  that  a  person  is  liable  to 
damages  for  an  injury  when  he  has  either  purposely  or  headlessly 
caused  the  injury,  or,  as  it  may  also  be  expressed,  when  he  is  to  blame 
for  the  injury  or  tort  caused  either  deliberately  or  through  inad- 
vertence. 

In  the  oldest,  primitive  stages  of  the  nations,  attention  was  concen- 
trated mostly  on  the  external:  the  human  action  which  is  the  cause  of 
the  injury,  and  this  action  was  summarily  dealt  with.  The  inner,  psy- 
chological question,  whether  he  who  had  committed  the  action  was 
guilty  of  the  injury,  was  not  one  that  primitive  minds  would  ponder 
over,  still  less  would  they  ponder  over  the  more  delicate  distinction 
within  the  question  of  guilt:  purpose  or  carelessness.  This  applied  not 
only  to  the  private  vengeance  of  the  earliest,  primitive  ages,  but  also  to 
the  expiation  and  reparation  of  the  injury  inflicted  on  an  individual 
person  or  a  family,  and  carried  out  by  the  law.  During  the  hard 
struggle  for  existence  of  those  ages,  in  consequence  of  difficult 
natural  conditions  and  insecure  social  ones,  the  chief  consideration 
would  be  to  procure  redress  for  the  injured  one,  through  the  respon- 
sibility of  the  perpretrator,  or  the  collective  responsibility  of  the  family, 
in  regard  to  both  without  particular  consideration  of  greater  or  lesser 
concrete  guilt.  Because  of  this  one  was  responsible  for  the  injury  or 
damage  caused  by  one's  bondsmen,  children  and  domestic  animals, 
even  though  the  master  could  not  be  reproached  with  anything.  It  was 
only  gradually,  as  the  state  introduced  a  legal  prosecution  against  the 
perpetrators  of  crimes,  not  only  for  the  sake  of  those  who  suffered 
under  them,  but  independently  for  the  sake  of  society  itself,  for  the 
peace  of  society,  that  the  law  consciously  began  to  distinguish  be- 
tween these  points:  whether  the  action  was  committed  on  purpose. 
or  the  injury  had  been  caused  through  carelessness  or  had  arisen 
accidentally. 
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In  all  civilised  countries  the  result  of  the  development  of  law  is  that 
the  state,  in  order  to  intervene  by  means  of  enforcement  of  the  law 
against  injury  or  damage  caused  by  human  beings,  demands,  partly, 
an  external,  objective  condition:  a  human  action  which  has  been  the 
cause  of  an  injury  to  another  human  being,  and,  partly,  an  inner,  sub- 
jective condition,  which  may  be  expressed  by  the  word  and  concept: 
guilt.  —  In  the  following  pages  I  shall  call  the  means  of  enforcement  of 
law:  sanctions  of  law  or  legal  sanctions.  These  sanctions  are  mainly: 
punishment,  damages,  injunction  and  recovery  of  things. 

In  this  subject  two  things  must  be  pointed  out  first,  namely  a:  the 
concept  guilt  comprises  other  questions  than  the  question  of  purpose 
and  heedlessness,  and  b:  there  is  in  the  concept  guilt  itself  a  general 
human  gauge  which  must  be  decided  first,  before  the  concepts  purpose 
and  heedlessness  can  be  applied  at  all  with  any  value. 

a.  When  we  ask  whether  a  man  is  to  blame  for  an  injury  or  a  damage 
we  do  not  think  only  of  1)  whether  his  action  has  been  committed 
purposely  or  through  carelessness,  but  also  of  whether  he  was  2)  account- 
able, normal  at  the  moment  of  the  action.  Even  if  an  insane  person 
deliberately  breaks  a  valuable  article,  or  deliberately  sets  fire  to  a  house, 
we  should  not  say  that  he  is  guilty.  The  same  can  be  said  of  children 
who  lack  understanding  of  the  significance  of  their  actions. 

b.  It  is  obvious  that  the  will,  the  intention  to  commit  an  injury  is  an 
inner,  subjective  phenomenon.  And  that  the  doer  of  the  action  has  not 
willed,  thought  or  foreseen  that  his  action  would  entail  injury  is  also  a 
psychical  fact.  But  guilt  or  blame  is  not  present  in  the  form  of  careless- 
ness in  all  cases  in  which  A  has  not  foreseen  that  his  action  would 
involve  injury  to  B.  Some  of  these  actions  can  be  characterised  as  heed- 
less, but  a  number  of  others  can  not.  Before  such  an  action  can  be 
stamped  as  careless  it  would  have  to  be  measured  by  a  general  human 
gauge  which  would  say:  You  ought  not  to  have  committed  this  action, 
for  you  ought  to  have  foreseen  that  it  would  cause  the  injury  it  did. 
In  other  words,  carelessness  is  not,  as  a  fact  any  mental  state, 
for  whether  the  injury  was  one  that  could  or  could  not  be  foreseen  as 
a  consequence  of  the  action,  there  was  in  both  cases  the  same  negative 
mental  fact,  that  he  who  committed  the  action.  A,  did  not  foresee  or  intend 
the  injury.  Carelessness  is  a  morally-legal  concept  of  valuation  which 
from  outside  judges  the  failing  insight  now  as  guilt,  now  as  non-guilt. 
So  that  it  is  not  enough  to  lay  down  as  an  example  tliat  in  the  present 
case  there  is  1)  a  human  action  which  is  the  cause  of  an  injury,  and 
the  failure  of  the  doer  of  the  action  to  foresee  that  this  injury  would 
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occur,  there  must  also  be  2)  a  condition  which  can  be  expressed  as  a 
more  proximate  connection  of  cause  between  the  action  itself  and  its 
consequence,  the  injury,  seen  from  the  point  of  view  of  the  human 
brain,  a  connection  of  cause  which  the  human  brain  can  foresee. 

The  last-named  condition  2)  that  the  connection  of  cause  can  be 
recognised — by  an  action  and  its  injury — must  be  judged  by  what  a 
person  in  the  position  of  him  who  is  the  doer  of  the  action  could  re- 
cognise or  foresee,  judged  by  an  ordinary  human  standard,  from  normal 
human  reason  and  insight. 

Here  we  are  at  the  core  of  the  concept  guilt:  ability  to  foresee. 

Not  until  ordinary  human  ability  to  foresee  the  consequence  of  an 
action  is  applied  as  a  gauge  of  our  guilt,  do  the  concepts  intention  and 
carelessness  receive  substance.  Only  now  is  it  possible  to  decide  that  the 
carelessness  of  the  doer  of  the  action  is  due  to  his  failure  to  recognise 
or  foresee  the  consequences  of  the  action,  the  injuries  or  the  damage, 
which  a  person  of  ordinary  gifts  of  reason  would  be  able  to  foresee.  We 
say  of  these  consequences  and  of  the  doer  of  the  action  that  he  ought 
to  have  foreseen  them.  The  law  is  therefore  justified  in  dealing  with 
him. 

Moreover,  an  intention  which  is  overtaken  by  a  sanction  of  law, 
is  the  intention  that  willed  an  injury  which  an  ordinary  person  at 
the  moment  of  the  action  could  see  would  be  the  consequence  of  the 
action. 

In  order  then,  to  arrive  at  a  perfectly  clear  view  of  the  concept  guilt, 
a  sharp  distinction  must  be  di-awn  between  the  following  elements 
which  together  make  up  the  conditions  for  speaking  of  guilt:  causal 
relation  between  the  action  and  the  injury,  and  the  inner  personal 
qualities  of  the  doer  of  the  action. 

1)  A  human  action  must  be  the  cause  or  contributory  cause  of  the 
injury.  Events  in  Nature  or  the  actions  of  animals  as  the  cause  of 
injury  fall  outside  the  concept  guilt,  that  is,  unless  a  human  action 
has  here  too,  intervened  and  set  natural  forces  (or  the  powers  of  animals) 
in  motion. 

2)  The  injury  must  be  a  consequence  of  the  action  such  as  could  be 
foreseen  by  a  person  as  very  probable  at  the  moment  of  the  action. 
When  this  condition  is  present  the  action  can  be  referred — or,  as  we 
also  say — ascribed  to  the  doer  of  the  action,  either  as  deliberate  or  care- 
less, as  he  has  either  willed  the  injury  that  could  be  foreseen,  or  failed 
to  take  heed  with  regard  to  it.  These  two  concepts  give  rise  to  a  degree 
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of  differences  in  the  guilt,  which  may  give  occasion  for  diflerent  sanc- 
tions of  law. 

3)  The  doer  of  Ihe  action  must  at  the  moment  of  acting  have  heen  in 
possession  of  normal  mental  faculties,  senses  and  other  ordinary  human 
abilities.  If  these  normal  abilities  are  not  present  or  present  in  a  reduced 
degree,  no  guilt,  or  only  a  reduced  degree  of  guilts  is  present.  If  we 
apply  the  word:  ascribe  as  a  term  comprising  both  the  conditions  2)  and 
3)  the  form:  imputation  may  be  used  especially  of  2)  and:  accountability 
of  3). 

When  the  above-named  3  conditions  are  present,  the  action  which 
injures  one's  neighbour  will  as  a  general  rule  be  contrary  to  law  and 
will  therefore  be  overtaken  by  the  legal  sanctions  by  the  community, 
either  by  punishment,  injunction,  damages,  recovery  and  the  like. 
There  are,  however,  various  exceptions  to  this  chief  rule,  that  is, 
cases  in  which  a  human  action  fulfils  the  conditions  l)-3),  and  is  the 
cause  of  an  injury  which  could  be  foreseen  by  him  who  committed  it, 
a  normal  person,  and  yet  an  action  which  is  not  contrary  to  law.  But 
special  reasons  must  be  given  for  these  exceptions.  Some  of  these  ex- 
ceptions have  already  been  touched  upon  in  the  foregoing.  The  autho- 
rity which,  warranted  by  the  law,  punishes  a  criminal,  thus  acts  legally, 
although  the  act  of  punishing  injures  a  human  being,  and  in  itself  ful- 
fils the  conditions  l)-3).  That  which  holds  good  of  punishment  also  ap- 
plies to  education  on  the  part  of  parents  and  guardians.  Furthermore, 
the  free  choice  of  the  individual  in  personal  and  economic  matters 
must  be  allowed  as  lawful  for  the  reason  previously  indicated,  even 
though  they  may  cause  suffering  to  others. 

These  exceptions  must  hold  good  under  every  system  of  law,  not  only 
that  prevailing  now,  but  also  under  the  system  of  law  of  the  future.  There 
are,  however,  a  number  of  cases  in  which,  under  the  present  laws,  great 
suffering  is  inflicted  upon  human  beings,  and  in  which  those  actions, 
which  are  the  cause  of  it,  are  not  overtaken  as  contrary  to  law,  because 
it  is  not  possible  under  the  present  legal  system  of  the  community.  Thus 
manslaughter  and  destruction  of  health  are  still  committed,  as  they 
have  been  for  thousands  of  years,  in  indirect  and  economic  ways,  or  in 
spiritual  ones,  and  against  these  indirect  murders  and  underminings 
of  health  the  law,  under  the  present  ordering  of  society  and  the  State, 
has  hitherto  been  powerless.  During.'  the  struggles  of  political  life 
a  man  hunt  is  often  instituted  against  opponents, — not  least  via  the 
Press — which,  as  experience  has  shown,  has  in  many  cases  been  the 
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cause  of  the  death  of  the  hunted,  or  of  other  disasters.  In  "Poul  Lange 
and  Thora  Parsbjerg"  Bjemson  has  given  a  penetrating  description  of 
this  political  struggle  and  its  victims.  The  tragic  death  of  the  American 
statesman  Forestal  is  an  illustration  of  this  manslaughter  by  intellectual 
means.  In  the  personal  life  between  human  beings,  in  the  relation  in 
which  two  or  several  have  to  work  together,  it  is  well  known  that  people 
in  many  cases  ruin  the  lives  and  health  of  each  other  by  intrigues, 
underminings,  ambush  attacks,  by  spiritually  brutal  and  wounding 
words  and  conduct. 

In  the  competition  of  economic  life  the  victims  of  the  struggle  are 
still  more  numerous;  and  here  it  is  not  only  the  personal  rights,  such 
as  life,  health  and  honour,  that  suffer,  but  also  the  economic  goods, 
income,  capital  and  property.  That  which  has  been  said  above  about 
life  and  health,  applies  also  to  economic  goods.  They  may  indeed  be 
protected  against  certain  kinds  of  injurious  actions,  by  means  of  both 
punishment  and  damages,  thus  against  theft,  embezzlement,  etc.,  against 
injury  and  destruction,  but  these  actions  are,  as  will  be  seen,  like  man- 
slaughter and  other  bodily  injuries  which  are  overtaken  by  penal  law, 
only  the  rough,  external  attacks  on  the  good,  by  which  this  is  directly 
conveyed  physically  to  the  attacker  or  is  physically  destroyed  or  injured 
(or  damaged).  But  if  a  person  or  an  association  by  a  boycott,  thoroughly 
carried  out,  cuts  oft"  another  man  from  his  most  valuable  business  con- 
nections, or  effects  his  dismissal,  this  cannot  in  most  cases  be  prevented 
by  the  present  order  of  society,  even  if  the  person  attacked  by  the  boy- 
cott mentioned  loses  a  considerable  annual  income,  his  fortune  and 
ultimately  his  whole  economic  existence.  Furthermore,  there  is  no  pro- 
tection whatever  for  him  who,  after  having  served  a  business  con- 
scientiously and  capably  for,  say  thirty  years,  is  suddenly  dismissed 
(with  the  usual  slight  warning)  without  any  reason,  and  thus  finds  his 
whole  existence  endangered. 

Faced  with  the  above-mentioned  ruthless  political  percecution,  which 
knows  how  to  keep  within  the  bounds  of  the  law  of  libel,  the  community 
must  likewise  remain  passive,  so  long  as  the  present  laws  of  Press  and 
constitution  are  in  force. 


CHAPTER   13 
THE   SPHERE   OF  HUMAN  FORESEEING  FACULTY 

As  I  showed  above,  the  guilt  of  a  person  depends  upon  how  far,  at 
the  moment  of  performing  the  action  which  injures  his  neighbour,  he 
could  foresee  that  this  injury  would  be  the  consequence  of  his  action. 
That  which  can  thus  be  foreseen  by  human  beings  at  the  moment  of 
the  action  I  denote  by  the  expression:  the  sphere  of  the  foreseeing 
capacity. 

The  problems  concerning  this  field  of  possibility  for  foresight  have 
hitherto  not  been  sufficiently  examined  by  the  social  sciences.  Great 
difficulties  for  gaining  knowledge  in  this  sphere  are  due  to  this,  so  far 
as  I  can  see.  The  development  of  the  ethical  and  legal  responsibility  of 
human  actions  depends  in  an  essential  degree  on  the  closer  investigation 
of  this  field. 

The  fact  is  now  that  some  actions  in  life  will  only  in  one  case  out 
of  a  thousand  involve  injury,  others  in  one  of  a  hundred,  others  again 
in  ten,  twenty-five,  fifty  of  a  hundred  cases.  The  question  is,  then,  how 
great  a  degree  of  probability  must  an  action  imply  for  the  doer  of 
the  action  to  have  incurred  guilt?  Must  responsibility  be  excluded  from 
the  cases  of  one  in  a  thousand,  and  in  the  case  of  the  affirmative,  at 
which  percentage  does  responsibility  begin?  Next,  it  must  be  observed 
that  although  an  action  involves  injury  in  only  one  of  a  thousand  cases, 
or  of  ten  thousand,  it  can  very  well  be  foreseen.  A  certain  kind  of  action 
need  only  once  in  a  thousand  times  have  caused  injury  for  a  possibility 
to  occur  of  foreseeing  it  as  such  in  the  next  thousand  cases. 

In  order  to  elucidate  the  problem  let  us  take  some  example  from 
daily  life.  Two  men  are  at  work  together  felling  trees  in  a  wood.  The 
axe  of  one  of  them  slips  from  its  handle  and  kills  or  wounds  the  other. 
A  careful  woodman  will  always,  before  using  his  axe,  examine  it  and 
try  whether  the  blade  of  the  axe  is  securely  fixed  to  the  handle.  This 
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simple  instance  from  life  already  shows  that  the  more  careful  one  is 
about  the  life  (and  property)  of  one's  fellow-men,  the  more  does  one 
reckon  with  the  millesimal  cases.  Even  if  it  could  be  verified  that  in  all 
cases  in  which  one  uses  an  axe,  new  or  second  hand,  one's  own  or 
someone  else's,  without  the  test  mentioned,  not  one  accident  in  a  thou- 
sand happened,  or  perhaps  ten  thousand  cases,  a  careful  man  would 
still  make  this  examination.  Tljere  is  the  risk  about  this  implement, 
that  one  part  of  it  can  fall  from  the  other;  this  accident  can  be  foreseen, 
and  something  can  be  done  to  counteract  it.  Here  judgment  ought  there- 
fore, ethically  and  legally,  to  pronounce  the  doer  of  the  action  guilty  of 
the  injury  to  his  neighbour. 

If  an  artisan  works  at  a  piece  of  metal  with  a  hammer  which  is  cast 
in  one  piece  of  iron,  •  and  the  hammer  breaks  under  a  heavy  blow, 
causing  a  piece  of  it  to  slip  from  the  rest  and  strike  another  man, 
causing  death  or  wounds,  it  will  be  seen  that  the  responsibility  differs 
from  the  case  menlioned  above,  in  which  the  axe  consisted  of  two 
pieces.  There  is,  of  course,  this  likeness,  that  an  accident  can  be  fore- 
seen in  this  case  too.  Experience  shows  that  in  the  casting  of  imple- 
ments, vehicles,  motors  and  the  like,  internal  cracks  may  occur  in  the 
casting  which  cannot  be  discovered  from  outside,  and  which  in  a  given 
case  may  cause  a  bursting  of  the  implement,  the  boiler  or  the  motor. 
Certain  traffic  accidents  are,  in  fact,  due  to  this.  But  1)  here,  as  opposed 
to  the  former  case,  it  is  not  an  implement  made  up  of  two  parts,  the 
fixed  joining  of  which  can  be  examined  from  outside,  but  a  homo- 
geneous mass,  the  internal  consistence  of  which  it  is  not  possible  to  test 
beforehand,  and  2)  an  accident  owing  to  such  cracks  in  cast  metal 
probably  does  not  occur,  as  in  cases  of  joins  in  two  parts,  in  one  out  of 
a  thousand  or  ten  thousand,  but  possibly  only  in  one  out  of  a  hundred 
thousand  or  more  cases. 

If  anyone  shoots  or  throws  something  over  a  wall,  a  paling,  a  ship's 
gunwale  or  the  like,  and  thereby  causes  the  death  or  injury  of  someone 
else,  the  thrower  must  undoubtedly  be  considered  guilty  of  this  injury. 
In  such  an  action  there  is  a  probability  of  injmy  in — roughly  speaking 
— a  percentage  number  of  cases.  The  particularly  heedless  or  thought- 
less element  in  the  action,  in  the  case  of  shooting  or  throwing  mentioned, 
is  that  a  thing  is  thrown  into  an  area  over  which  one  has  no  outlook  at 
all  as  the  wall,  the  paling,  the  gunwale,  prevents  one  beforehand  from 
having  a  clear  view  and  seeing  whether  there  is  anyone  (or  any  valuable 
object)  behind  these  obstructions  to  an  open  view.  Added  to  this  it  is 
generally  quite  unnecessary  to  perform  such  an  action. 
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If  a  man  sets  fire  to  his  own  heath,  and  the  fire  spreads  beyond  it 
and  burns  up  his  neighbour's  heath,  wood  and  house,  the  former  is 
both  ethically  and  legally  to  blame  for  all  this  damage.  Setting  fire  to 
the  heath  is  an  action  with  great  probability  of  considerable  damage, 
because  here  forces  are  let  loose,  the  further  effects  of  which  one  cannot 
control,  A  careful  man  therefore  does  not  engage  in  it,  unless  he  takes 
the  precaution,  partly  of  separating  his  own  heath  land  from  that  of 
his  neighbour  by  a  reliable  fire  belt,  and  partly  by  setting  fire  only  when 
there  is  no  wind  or  the  wind  bears  away  in  a  direction  where  the  fire 
cannot  do  any  harm. 

The  development  of  law  down  the  ages  shows  that  responsibility  has 
continually  been  increased,  that  the  field  of  possibility  for  foresight 
within  which  the  law  lays  the  responsibility  on  the  doer  of  the  action, 
has  continually  been  widened.  So  far  as  I  can  see,  it  is  a  law  of  evolution 
in  this  sphere  that  the  higher  society  is  developed  in  civilization,  in 
knowledge,  in  technical  efficiency,  in  feeling  for  the  weal  and  woe  of 
one's  fellow-men,  the  larger  will  that  field  of  possibility  for  foresight 
become  for  which  men  will  be  held  responsible  for  their  injurious 
actions.  The  community  which  at  an  earlier  stage  only  makes  people 
responsible  for  their  actions  in  the  percentage  cases  will,  at  a  much 
later,  more  developed  stage,  hold  them  responsible  also  in  the  per  thou- 
sand cases. 

That  which  holds  good  of  society  holds  good  also  of  individual  per- 
sons. The  highly  civilised  human  being  of  refined  feelings  will  in  a 
purely  human,  moral  sphere,  already  reproach  himself  with  being  guilty 
of  the  injurious  consequences  of  his  action,  to  which  a  less  refined, 
thick-skinned  person  would  not  give  a  thought.  A  mother,  whose  child 
in  an  unguarded  moment  falls  out  of  a  window  and  lies  killed  on  the 
pavement,  will  never  get  over  this,  but  for  the  rest  of  her  life  will  never 
cease  to  reproach  herself  with  her  fault;  another  mother,  of  a  lighter 
and  more  indifferent  character,  will  after  some  time  not  be  disquieted 
by  the  question  of  responsibility,  but  will  forget  it  in  new  experiences 
of  other  aspects  of  life;  a  third  mother,  whose  nature,  originally  rather 
thoughtless,  will  receive  such  a  shock  from  the  accident  that  her  whole 
character  will  be  changed  from  its  very  foundations,  and  henceforth  she 
will  be  seriously  conscious  of  her  responsibility  in  all  the  circumstances 
of  life. 

The  above-menitioned  instances — tree  felling,  throwing  things  over  a  wall, 
etc.,  fire  in  a  heath,  are  mentioned  in  the  statute  book  of  Christian  V  (of 
1783),  namely  in  the  Articles  6-11-3,  6-11-4,  6-19-6. 
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From  this  instance  it  will  be  seen,  moreover,  that  even  if,  from  the 
point  of  view  of  statistics,  it  happens  only  in  one  of  a  hundred  thousand 
cases  that  small  children  who  are  left  alone  for  a  shorter  or  longer 
period  in  a  flat,  manage  to  open  a  window  and  thereby  to  fall  out,  then 
only  three  or  four  cases  of  such  accidents  in  even  a  large  town  are  enough 
to  awaken  in  careful  mothers,  quite  humanly,  a  deep  sense  of  respon- 
sibility. A  large  number  of  women  of  the  working  classes,  who  very 
often  cannot  stay  with  their  children,  try  to  secure  themselves  against 
such  accidents  during  their  absence  by  a  particular  method  of  fastening 
the  windows  and  the  like. 

Ethically,  therefore,  the  mother  who  in  this  way  causes  the  death  of 
her  child  must  be  said  to  be  guilty  of  it.  According  to  the  present  system 
of  law  she  is  not  overtaken  by  a  penalty  (for  manslaughter  due  to  care- 
lessness) or  other  legal  responsibility,  and  the  only  rational  ground 
which  can  be  given  for  this  is  that  she  is  already  sufficiently  punished 
by  grief  and  remorse  over  her  child's  death.  Where  life  itself  punishes 
severely — in  this  case  even  too  severely — the  system  of  law  ought  not 
to  add  to  the  punishment.  But  if  the  psychologically  improbable  case 
should  happen  to  occur,  that  for  instance,  a  mother  of  the  very  wealthy 
class  were  so  superficial  and  indifferent  that  even  the  above-named  guilt 
of  the  death  of  her  child  did  not  make  any  particular  impression  on 
her  and  did  not  cause  any  interruption  worth  speaking  of  in  her 
pleasure-seeking  life,  a  very  considerable  fine  in  money  (e.  g.,  contribu- 
tion to  a  fund  for  poor  children)  under  a  more  pliable  system  of  law 
would  be  a  natural  arrangement.  As  a  rule,  however,  grief  and  regret 
strike  even  too  hard  as  punishment.  If  it  is  possible  at  all  to  influence 
an  unhappy  mother  in  such  a  case,  the  ethical  judge  or  spiritual  phy- 
sician must  tell  her,  that  although  deep  contrition  over  this  guilt  is 
right,  it  is  true,  especially  because  it  makes  her  a  better  woman  in 
quality  than  she  was,  and  has  led  her  to  the  greatest  sense  of  respon- 
sibility and  care  in  the  future,  there  would,  on  the  other  hand,  not  be 
any  just  proportion  between  her  crime  and  its  punishment  if  she  con- 
demned herself  to  an  embitterment  of  her  mind  for  all  the  rest  of  her 
life  in  remorse  over  this,  now  that  it  has  happened  and  cannot  be  altered. 

As  all  the  above-mentioned  instances  show,  in  the  injury  and  dam- 

•  age  to  the  life  and  property  of  others,  the  problem  in  the  system  of  law 

of  the  future  will  be:  is  the  responsibility  to  be  decided  too,  according 

to  the  best,  most  careful  human  type  or  according  to  the  type  of  a 

rougher  average  which  does  not  take  millesimal  cases  into  account,  and 
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which  is  altogether  rather  shallow-minded?  Taking  it  altogether,  one 
cannot  get  away  from  the  question:  which  human  type  is  to  be  the 
standard  of  human  responsibility,  of  guilt? 

The  solution  depends  on  the  view  one  takes  of  the  purpose  of  law 
in  the  affairs  of  human  life.  As  I  understand  it,  the  system  of  law  is 
the  continuous  attempt  of  a  minority,  that  is,  of  the  best  human  types, 
to  raise  up  the  rest  of  mankind  to  higher  forms  of  life,  including  a 
vivid  sense  of  responsibiliy  for  individual  actions,  for  their  effects  on 
the  weal  and  woe  in  the  lives  of  other  human  beings.  But  with  this 
view  of  the  system  of  law  and  of  life  it  follows  that  the  legal  responsi- 
bility for  actions  that  injure  others,  must  in  modern  times  be  judged 
by  the  highest  standard,  according  to  that  field  of  possibility  for  fore- 
sight by  which  the  most  careful  type  of  humanity,  the  most  conscious 
of  its  responsibility,  decides  its  guilt.  It  follows  from  this  that  the 
legal  responsibility  for  injurious  actions  will  be  under  constant  de- 
velopment to  a  continually  stricter  consciousness  of  guilt:  this  will 
pave  the  way  to  more  perfect  collaboration  and  living  together  among 
human  beings. 


Conditions  in  modern  communities  are  often  very  complicated  and 
intricate,  partly  owing  to  the  highly  developed  technics  of  our  times, 
partly  owing  to  the  wide  ramifications  of  the  official  machinery  with 
which  modern  communities  work  nowadays.  In  consequence  of  this 
complication  and  intricacy  there  is  often  a  great  danger  of  the  dilution 
or  evaporation  of  the  responsibility.  As  an  illustrative  example  an 
instance  will  be  given  here  which  seems  to  me  to  be  typically  modern 
in  this  respect.  Some  years  ago  during  a  manaeuvre  in  the  Danish  navy 
an  explosion  occurred  on  board  an  armoured  cruiser,  by  which  several 
men,  both  among  the  officers  and  the  crew,  were  seriously  injured. 
On  account  of  this  a  comiinission  was  appointed  to  investigate  the 
causes  of  the  disaster,  of  the  responsibility  for  its  occurrence  and  if 
possible  to  propose  measures  for  the  prevention  of  such  disasters  in 
future.  The  commission  arrived  at  the  result  that  the  apparatus  (a 
smoke  bomb),  which  was  used  during  the  naval  manoeuvre  and  which 
caused  the  disaster,  might  bring  about  an  explosion  if  the  fuse  were 
handled  in  such  a  way  as  it  had  in  all  probability  been  handled  in 
this  case.  Nevertheless  the  commission  did  not  think  that  it  could  lay 
any  responsibility  on  the  naval  technicians  who  had  been  in  charge 
of  the  making  of  the   apparatus,  as  these  persons,  though  no   doubt 
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considered  to  be  extremely  capable,  practical  technicians,  would  still 
not  possess  the  scientific  insight  required  to  judge  of  such  probabilities 
of  danger.  The  commission  therefore  had  to  make  the  Government 
aware  that  this  was  a  case,  as  the  commission  expressed  it:  "of  a 
defect,  chiefly  due  to  a  matter  of  organisation,  for  which  a  remedy 
ought  undoubtedly  to  be  sought,  llie  commission  is  of  opinion  that  it 
is  very  ill-timed,  and  scarcely  quite  defensible,  to  introduce  new  con- 
structions or  manufactures  which  may  contain  elements  of  danger,  and 
lo  place  them  exclusively — as  it  must  be  said  they  have  been  in  the 
present  case — in  the  hands  of  officers  and  technicians  who,  in  the 
nature  of  the  case,  cannot  be  sufficiently  well  grounded  in  the  scientific 
theory  necessary  for  dealing  with  such  tasks.  The  cammission  must 
suppose  that  even  very  competent,  practically  trained  technicians  are 
not  able  to  judge  with  the  necessary  certainly  of  the  possible  element 
of  danger,  for  instance  in  an  unknown  blend  of  a  fuse,  and  we  are  of 
opinion  that  this  is  a  not  unessential  reason  why  the  examination 
undertaken  of  the  smoke  bomb  before  regulaling  it  was  not  compre- 
hensive and  thorough  enough  to  explain  the  circumstances  which 
combined  to  produce  the  disaster". 

The  problems  of  cause  and  responsibility  become,  as  will  be  seen 
in  this  instance,  particularly  complicated  and  intricate,  because  of  the 
highly  developed  technics  and  natural  science  of  the  present  day,  in 
combination  with  the  distribution  of  the  tasks  by  the  administrative 
system.  As  it  appears  from  the  investigations  carried  out  by  the  Com- 
m:ission,  it  is  possible  only  by  the  aid  of  a  searching  scientific  insight 
to  find  out  where  the  responsibility  should  be  laid,  to  find  those  persons 
who,  as  authorities,  are  here  in  the  last  resort  guilty  of  the  disaster. 
In  this  connection  it  is  of  particular  interest  to  notice  that  is  was  not 
those  persons  who  were  the  proximate  causes  of  the  disaster — the 
practical  technicians  who  had  worked  out  the  construction  and  thereby 
brought  about  the  explosion — who,  according  to  the  deepest  insight  in 
the  matter,  were  responsible.  It  was  the  causes  operating  furthest  away 
from  the  disaster  which  were  really  responsible,  i.  e.:  the  higher  au- 
thorities who  appointed  these  technicians,  and  further  away  still  that 
indefinable  entity,  the  official  organisation,  the  defects  of  which  in  this 
department  were  so  thoroughly  and  clearly  exposed  by  the  invest- 
igations of  the  Commission.  If  the  legal  authorities  in  this  case  did 
not  find  that  they  could  lay  the  legal  responsibility  on  any  definite 
place,  on  either  the  higher  or  lower  naval  authorities,  it  only  shows 
how  easily  responsibility  is  dispersed  in  the  conditions  of  the  present 
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day.  Meanwhile  it  is  one  of  the  greatest  and  most  serious  tasks  of  a 
special  ministry  to  select  the  right  and  the  qualified  men  in  the  various 
departments,  being  guided  by  that  degree  of  competence  which  must 
be  demanded  in  each  individual  task.  And  in  this  case,  as  it  happens 
so  often  in  life,  it  was  not  the  right  leaders  or  organisers  in  the  higher 
instances  of  administration. 

A  government  official  of  the  average  type  would  take  it  as  an  in- 
justice if  the  question  of  responsibility  had  been  raised  in  the  case 
mentioned.  But  this  is  not  the  decisive  point.  If  the  modem  dilution 
of  the  responsibility  pointed  out  here  is  to  be  effecticely  counteracted, 
the  law  must  not,  on  its  part,  omit  through  statutes  and  decisions  of 
the  courts  to  act  as  an  incentive  to  greater  conscientiousness,  greater 
seriousness  in  foreseeing  the  possibilities  of  danger  to  the  life  of  fellow- 
men.  But  in  this  respect,  as  in  so  many  other  spheres  of  life,  it  is  the 
choice  of  the  men  for  the  various  positions  and  duties  which  is  of 
decisive  importance. 

Where  the  result  is  human  suffering  the  law  must  in  all  departments 
compel  men  to  think  more  deeply  of  the  coherence  of  causes  which 
are  often  spread  into  wide  ramifications. 

In  the  discussion  about  legal  responsibility  for  injurious  actions  one 
often  encounters  the  general  view,  that  by  insisting  on  a  more  rigorous 
responsibility  one  may  easily  happen  to  hinder  the  liberty  of  action 
by  making  people  over  anxious,  and  that  this  liberty  is  necessary  for 
progress.  Meanwhile  it  will  be  found  on  a  closer  examination  of  the 
cases  in  real  life,  that  this  general  view  is  incorrect.  In  real  life  no 
valuable  advance  is  stopped  in  the  execution  of  technical  work  by  the 
simultaneous  exercise  of  the  greatest  care  and  conscientiousness  in 
avoiding  the  loss  of  human  life  and  serious  injury  to  it. 

The  above-mentioned  instance  cuts  through  much  abstract  talk  about 
liberty  of  action  and  technical  progress,  and  shows  in  a  dispassionate 
manner  that  accidents  do  not  occur  because  of  a  free  application  of 
technical  inventions,  but  because,  owing  to  a  defective  organisation, 
there  has  been  a  neglect  to  employ  the  best  and  most  efficient  persons 
in  the  decisive  places  where  the  execution  of  the  technical  work  is 
being  prepared.  Taken  as  a  whole,  experience  drawn  from  practical 
life  shows  that  most  injuries  to  human  life — apart  from  disaster  due 
to  the  forces  of  Nature, — are  not  due  to  action,  but  to  want  of  thought 
before  acting.  The  restriction  of  the  liberty  of  action  founded  on  special 
Icnowledge,  is  a  sacrifice  that  is  not  required;  on  the  other  hand,  the 
exercise  of  thinking  when  starting  the  action,  an  exertion  of  faculties 
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and  characters  can  only  have  the  effect  of  advancing  mankind  and 
ultimately  also  of  being  a  benefit  to  all  technical  progress.  The  widely 
differing  cases  mentioned  in  the  foregoing,  which  are  all  taken  from 
real  life,  and  to  which  numerous  others  can  be  added,  show  that  no 
good  free  action,  no  unfolding  of  useful  or  necessary  initiative  is 
hampered  at  all  because  deep  forethought  and  care  are  necessary.  On 
the  other  hand,  we  see  something  quite  different,  namely:  a  very  great 
number  of  actions  which  are  needlessly  started  in  spheres  where  there  is 
a  veil  between  the  person  acting  and  the  effects  of  his  action,  as  well 
as  actions  which  release  forces,  the  further  course  of  which  cannot  be 
controlled  at  all  by  him  who  acts,  or  actions,  the  terrible  consequences 
of  which  in  the  millesimal  cases  could  easily  be  averted  by  a  com- 
paratively simple  arrangement,  or,  in  purely  technical  departments, 
actions  which  in  their  essentials  are  badly  prepared. 


CHAPTER  14 
SPIRITUAL   INJURY 

The  limit  of  that  which  can  be  foreseen  of  this  injury. 

Injuries  in  spiritual  spheres  and  their  coherence  of  causes  are  a  fairly 
uncultivated  field  in  the  domain  of  jurisprudence  and  ethics.  In  future, 
however,  society  and  its  system  of  law,  as  I  understand  it,  will  have  to 
take  up  the  problem  about  it  and  deal  with  it  under  all  its  aspects. 

If  we  have  hitherto  not  reached  the  stage  of  protecting  human  beings 
from  the  spiritual  violence  of  their  fellows  it  is,  so  far  as  I  can  see, 
partly  because  the  legal  sanctions  hitherto  applied — punishment, 
damages  and  the  like — do  not  suffice  in  this  sphere,  and  partly  because, 
under  the  present  social  system,  we  are  powerless  before  these  unjustly 
inflicted  sufferings.  It  is  important,  though,  to  examine  whether  the 
difficulties  of  giving  legal  protection  in  these  spiritual  spheres  are  due 
solely  to  these  reasons,  or  whether  they  are  also  due  to  reasons  that 
have  their  origin  in  the  field  of  that  which  can  be  foreseen.  An  example 
from  my  own  experience  will  illustrate  this  question  and  show  the 
importance  of  distinguishing  clearly  between  the  reason  for  the  lack 
of  legal  protection. 

In  the  estate  of  a  deceased  person  with  which  I  once  had  to  deal  as  a 
young  lawyer,  it  turned  out  that  the  deceased,  A,  an  honourable  and 
industrious  business  man,  had  committed  suicide.  In  the  room  in  his 
office  in  which  he  had  killed  himself  a  piece  of  paper  was  found  lying 
directly  in  front  of  him  on  a  table,  and  on  it  he  had  wTitten  his  last 
words:  "H  has  killed  me."  After  this,  when  I  made  a  thorough  examin- 
ation of  the  business  of  the  deceased,  its  standing  and  development 
during  the  later  years,  I  could  not,  in  view  of  the  circumstances  under 
consideration,  arrive  at  any  other  result  than  that  the  deceased  was  righl 
in  what  he  had  written.  H,  a  well-known  man  in  a  big  business,  had, 
by  his  greater  power  of  capital  and  the  use  of  unscrupulous  but  not 
illegal  means,  in  the  economic  fight  of  competition,  gradually,  little  by 
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little,  undermined  and  finally  ruined  the  business  of  the  deceased,  which 
had  originally  been  excellent,  and  had  been  worked  up  through  many 
years  of  toil  and  efficiency.  H  knew  how  much  the  deceased  took  this  to 
heart  and  how  it  gradually  broke  down  his  health  and  strength. 

All  this  lay  within  H's  field  of  possibility  for  foresight.  In  view  of 
the  whole  nature  of  this  case  A's  death  was  decidedly  within  the  field 
of  possibility  for  foresight  for  a  conscientious  man  with  a  regard  for  his 
fellow-men.  There  was  evidence  of  unquestionable,  deliberate  destruc- 
tion of  health,  nay,  actually,  so  far  as  I  could  judge,  probably  also  of 
manslaughter.  And  yet  no  court  of  law  could  judge  H  according  to  the 
articles  of  the  present  penal  statutes  of  all  countries  on  the  destruction 
of  health  or  manslaughter. 

Here  it  must  be  emphasised,  however,  that  the  lack  of  legal  protection 
is  not  due  to  difficulties  arising  from  the  field  of  possibility  for  fore- 
sight. The  coherence  of  causes  could  in  this  instance  undoubtedly  be 
foreseen  by  a  careful  man.  But  the  difficulty  lies,  firstly,  in  the  present 
social  system,  which  permits  one  business  man  freely  to  destroy  the 
business  of  another,  an  existing  means  of  livelihood,  and  with  it  the 
spiritual  and  physical  life  of  his  neighbour,  if  only  the  former  keeps 
within  the  not  very  restrictive  bounds  of  the  present  law  of  libel  and 
the  law  on  illegal  competition.  Meanwhile  there  is  another  difficulty  in 
the  present  sanctions  of  law  (penalty,  damages,  etc.),  with  the  re- 
stricted operative  power  of  which  the  community  of  the  future  ought 
not  to  be  satisfied.  Even  under  the  present  social  system  it  will  presum- 
ably be  possible,  with  other  forms  of  legal  sanctions,  to  give  a  certain 
protection,  though  within  a  limited  compass,  against  such  un- 
scrupulous actions. 

As  an  instance  from  other  spheres  of  life  than  the  economic,  it  may 
be  mentioned  that  a  man,  by  a  criminal  manner  of  living,  causes  an- 
other human  being  (especially  parents  and  wife)  mental  sufferings.  Here 
again,  the  injury  often  comes  within  that  field  of  possibility  for  fore- 
sight by  which  a  conscientious  and  careful  person  judges  his  or  her 
responsibility. 

On  the  other  hand  there  are  undoubtedly  many  cases  in  which  the 
connection  of  causes,  particularly  in  mental  sufferings,  are  very  diffi- 
cult to  foresee  for  even  the  careful  and  conscientious  person.  Some  years 
ago  it  happened  that  a  boy  who  was  very  sensitive  committed  suicide 
after  having  received  a  rebuke  at  school.  Even  an  extremely  conscien- 
tious head  master  or  class  master  could  not  have  foreseen  this  tragedy. 
It  is  another  matter  than  when  such  a  result  has  occurred  once  or  a 
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few  times  a  class  master  or  headmaster  who  has  a  care  for  the  weal 
and  woe  of  his  pupils,  and  who  hears  of  the  case,  will  in  future  attach 
more  importance  to  a  close  psychological  observation  of  the  pupils  and 
inflict  reprimands  and  graduate  them  according  to  his  experience  in  this 
respect. 


The  idea  of  guiM  begins  at  the  outermost  confmes  of  that  which  can 
be  foreseen.  In  the  sphere  of  human  affairs  generally  it  appears  in  the 
feeling  of  guilt  in  the  highest  types  of  human  beings,  if  by  their  action 
they  have  caused  another  person's  death  or  injury,  even  though  this 
occurs  in  only  one  of  a  thousand  or  a  hundred  thousand  cases  as  a 
consequence  of  their  action.  The  mere  fact  that  an  accident  can  be  the 
result  of  one's  conduct  warns  the  conscientious  person  to  reflection  in 
regard  to  the  past  action  and  to  a  serious  recollection  of  all  the  powers 
of  the  mind  in  regard  to  the  possibilities  of  danger  in  the  future  follow- 
ing on  the  same  conduct.  Meanwhile,  what  is  usually  overlooked  here 
is  that  the  field  of  possibility  for  foresight  does  not  increase  merely  with 
the  insight  of  the  person  who  acts,  but  also  with  his  feeling  for  his  fel- 
low-men. When  a  little  child  plays  on  the  pavement  and  without  a 
thought  of  danger  runs  out  on  the  road  and  is  crushed  under  a  heavy 
motor  lorry — and  it  is  well  known  that  this  happens  many  times  every 
year — it  is  generally  said  in  the  reports:  it  was  the  child's  own  fault 
when  it  suddenly  ran  out  on  the  road:  the  driver  was  not  to  blame.  Of 
course  there  are  cases  in  which  even  the  most  careful  person  could  not 
avoid  the  accident.  But  the  driver  who  knows  how  often  it  happens  that 
a  child  suddenly  runs  out  from  the  pavement  to  the  roadway,  and  who 
thinks  of  little  children  with  loving  care,  will  not  only  be  watchful  in 
observing  the  traffic  on  the  road,  but  will  also  give  a  glance  at  the  pave- 
ment where  the  children  are  playing.  Love  widens  the  field  of  fore- 
seeing. There  are  others  too,  who  are  to  blame,  namely  the  mother 
who  does  not  keep  her  children  away  from  the  traffic — and  who  perhaps 
—when  the  accident  happens — mourns  in  regret  all  the  rest  of  her  life — 
and  the  community  which  in  most  quarters  of  towns  have  neglected 
to  provide  large  gardens  and  playgrounds  near-  the  homes,  with  super- 
vision of  the  children^).  But  in  all  the  three  responsible  places  there 

^)  It  was  only  in  a  Danish  law  of  recent  date,  the  Building  Act  of  March 
29th,    1939,    that    I    succeeded   in    getting    the    following   regulation    inserted 

(in   §   50):   "In   residential  building a   sufficiently  large   and   open   area 

musit  be  secured  solely  for  playgrounds  for  children." 
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was,  first  and  last,  a  lack  of  that  love  that  foresees  everything,  fears 
everything  and  thereby  averts  even  the  dangers  that  seem  furthest  away 
in  the  horizon.  The  roadway  and  the  pavement  may  be  taken  as  a  sort 
of  symbol  of  the  whole  of  life  with  its  responsibility  and  guilt.  All  the 
cases  taken  from  real  life  which  have  been  presented  in  the  foregoing 
show  that  for  every  human  being,  in  every  sphere  of  life,  there  is  a 
proximate  and  a  remote  field  of  possibility  for  foresight  for  dangers;  it 
holds  good  of  our  actions  within  the  complicated  technics  of  modern 
times,  of  sufferings  in  the  most  personal  relations  of  life,  in  the  sphere 
of  communications,  in  the  struggles  of  trades  and  industries,  and  in  the 
professions. 

Everywhere  that  law  of  life  holds  good,  that  love  of  mankind  makes 
foresight  keener,  deepens  this  gift  of  grace  to  men.  Providentia  and 
prudentia,  foresight  and  prudence,  are  the  same  in  all  the  practical  cir- 
cumstances of  life,  and  there  is  a  profound  truth  in  this,  that  the  latter 
Latin  word  is  derived  from  the  former.  But  foresight,  prudence,  as 
shown  here,  does  not  come  only  from  the  reasoning  part  of  man.  The 
remoter  field  of  possibility  for  foresight  depends  on  the  whole  man,  on 
both  reason  and  feeling,  but  first  and  last  on  a  feeling  for  the  welfare  of 
his  neighbour.  The  concept  of  guilt  in  an  age  or  a  community  there- 
fore cuts  deep  down  into  this  age  or  this  community,  into  a  judgment 
on  its  civilisation.  Even  in  the  mutual  struggle  of  human  beings  for  the 
means  of  living  it  is  feeling  that  develops  and  refines  intelligence.  A  far 
higher  and  more  developed  intelligence  is  required  in  order  to  be  able 
to  fight  one's  way  on  to  the  great  results  without  having  to  kill  others 
in  the  race,  or  to  make  one's  way  trampling  down  everything  and  every- 
body. The  morally  thick-skinned  are  also  often  the  intellectually 
coarsened. 

For  those  who  have  to  indicate  the  lines  of  direction  in  the  com- 
munity, above  all  the  lawgivers,  on  the  responsibility  for  a  breach  of 
the  law,  this  conception  of  the  conditions  of  human  life  must  lead  to 
setting  a  high  standard  for  this  respyonsibility.  In  the  statute  on  damages 
the  conditions  of  responsibility  2  (above  p.  266)  ought  therefore,  in 
accordance  with  the  reasons  given,  to  be  so  formulated  that  the  respon- 
sibility sets  in  if  the  action  which  caused  the  injury  could  he  foreseen — 
by  a  conscientious  person,  careful  of  the  well-being  of  his  neighbour — 
as  likely  to  involve  injury.  According  to  this  standard  the  judical 
practice  of  modern  times  could  undoubtedly,  little  by  little,  raise  the 
sense  of  responsibility. 

The  present  penal  laws  of  the  community,  even  the  most  modern  ones. 
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still  live  in  the  inherited  world  of  thought,  that  one  can  only  kill  a 
human  being  with  an  axe,  a  firearm  or  other  similar  external  means. 
Even  killing  a  man  by  causing  him  a  nervous  shock,  e.  g.,  by  delibe- 
rately and  falsely  informing  him  of  the  death  of  his  wife  or  his  children, 
is  something  that  the  courts  could  hardly  overtake  by  the  articles  of  the 
penal  statutes  on  manslaughter,  or  the  articles  on  violence,  even  if  the 
death  or  ruined  health  of  the  person  attacked,  as  a  consequence  of  the 
nervous  shock,  were  foreseen  by  such  a  perpetrator  of  violence.  It  would 
not  seem,  though,  that  the  distance  between  causing  the  death  or  ruining 
the  health  of  a  man  by  concussion  of  the  brain  and  causing  it  by  a 
nervous  shocl<  is  particularly  great.  The  expression  of  the  penal  laws, 
however,  keep  to  the  purely  external  phenomena  (cf.  the  words:  "attack 
the  body  of  another"  in  many  penal  codes,  and  therefore  compel  the 
courts  to  maintain  such  unnatural  distinctions.  If  we  pass  on  from  these 
cases  to  spiritual  manslaughter  and  destruction  of  health  in  the  struggle 
for  existence  and  in  the  tragedies  of  personal  life,  the  inherited,  narrow 
ideas  of  the  penal  code  and  accustomed  opinions  will  exclude  every 
thought  of  punishment.  Yet  it  would  seem  to  have  been  fairly  reasonable 
if,  e.  g.,  those  manufacturers  who,  during  the  first  period  of  the  great 
industries  had  already  ruined  the  life  and  health  of  women  and  children 
by  unhealthy  workrooms  and  too  long  hours  of  work  before  factory 
legislation  was  begun,  had  been  punished,  at  any  rate  for  manslaughter 
through  negligence  or  destruction  of  health. 

The  penal  laws  in  the  future  must,  as  I  understand  it,  also  take  up 
the  question  of  mental  injuries.  But  the  law  of  torts  and  damages 
must  in  a  still  greater  degree  concern  itself  with  mental  acts  of 
violence;  and  in  this  sphere  the  courts  can  already  do  a  great 
deal  within  the  bounds  of  the  law  at  present  in  force — that  is  to  say, 
in  those  countries  in  which  there  are  no  restrictive  rules  in  the  law  of 
torts.  It  is  only  very  slowly,  however,  that  this  is  being  recognised,  and 
only  within  a  limited  area.  As  an  illustrative  case  taken  from  legal 
practice  may  be  mentioned:  by  A's  manslaughter  of  B,  the  mother  of 
the  latter,  C,  suffers  a  mental  shock  which  causes  her  death  or  lasting 
injury  to  her  health,  and  owing  to  this  her  husband,  D,  loses  his  ability 
to  work,  which  has  an  essential  condition  for  keeping  up  C's  and  EKs 
business.  In  this  case  a  Danish  court  refused  to  acknowledge  a  claim  for 
damages;  an  English  court,  on  the  other  hand,  acknowledged  it.  Both 
judgments,  though,  only  concerned  themselves  with  the  economic  injury 
resulting  from  the  death  caused  by  the  mental  shock.  Here,  of  course, 
damages  ought  also  to  be  acknowledged  for  mental  sufferings.  Next, 

18* 
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however,  it  will  be  seen,  when  damages  are  admitted  at  all  in  this  case, 
how  unreasonable  it  is  to  refuse  compensation  in  the  above-mentioned 
case,  in  which  the  spiritual  shock  is  not  caused  by  an  external  action, 
but  by  means  of  a  mental  one,  by  deliberate,  incorrect  information  about 
the  death  of  a  near  relative.  Altogether  damages  ought  to  be  admitted — 
for  economic  loss  or  mental  suffering — regardless  of  whether  the  eco- 
nomic loss  has  been  caused  by  physical  or  psychical  means.  The  law 
of  tort  and  damages,  however,  at  present  in  force  in  various  countries  is 
entirely  inadequate  and  arbitrary;  it  gives  damages  in  one  group  of 
cases  but  not  in  another.  In  order  to  obtain  a  survey  of  the  whole  of 
this  sphere  one  must  presumably  distinguish  between  four  groups  of 
cases. 

1.  Causing  physical  or  economic  injury  by  physical  means.  Examples: 
owing  to  a  shot  a  person  loses  an  arm,  which — quite  apart  from  the 
mental  suffering — brings  with  it  an  external  bodily  injury  and  a  mate- 
rial economic  loss,  namely  reduced  capacity  for  work  and  earning;  de- 
struction, e.  g.,  by  fire  of  valuable  property,   either  real  or  movable. 

2.  Causing  bodily  and  economic  injury  by  mental  means.  Examples: 
The  above-mentioned  case,  in  which  manslaughter  or  weakening  of 
health  is  caused  by  a  mental  shock;  altogether  causing  mental  sufferings 
with  loss  or  reduction  or  ability  to  work  and  of  earning  capacity; 
furthermore,  loss  owing  to  unfair  criticism,  ruthless  competition,  etc. 

3.  Causing  mental  injury  by  physical  means.  Examples:  injury  to  the 
person,  mutilation  that  brings  about  suffering  or  disfigurement  (or  both); 
grief  over  the  manslaughter  of  a  partner  in  marriage  or  a  son;  damage 
to  property,  real  or  movable,  which  is  of  a  particular  sentimental  value 
to  the  owner;  violation  of  easement  aesthetically  determined  (e.  g.,  re- 
garding the  exterior  of  a  villa)  by  alterations  to  the  property  encumbered 
with  easements,  or  by  the  erection  of  new  buildings. 

4.  Causing  mental  injury  by  mental  means.  Examples:  defamation 
of  character  and  the  above-mentioned  cases  in  the  struggle  for  a  liveli- 
hood, etc.,  further,  suffering  owing  to  mental  shock;  sufferings  in  per- 
sonal conditions  of  life  caused  by  positive,  false  or  other  unjustified 
public  criticism;  destructive  competition. 

In  cases  under  group  1  only  do  the  laws  in  most  places  grant  full 
compensation.  But  whether  the  mental  suffering  is  caused  by  mental  or 
physical  means  there  is  equally  good  reason  for  the  law  to  interfere. 
In  itself  there  are  equally  good  grounds  for  granting  damages  for  im- 
material, mental  injury  and  in  immaterial  causing  of  material  injury 
in   all   the   cases  mentioned  under  2-4.   But  the   present   laws   in   all 
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countries  grant  damages  in  only  a  very  limited  degree  in  the  cases 
classed  under  it. 

Next,  however,  a  new  sanction  of  law  is  required  in  groups  3  and  4, 
besides  damages  and  punishment,  namely  a  sanction  containing  some- 
thing of  both  which  can  give  the  injured  person  damages  for  mental 
suffering  and  at  the  same  time  make  these  damages  contain  an  element 
of  punishment  by  grading  the  amount  of  the  damages  according  to  the 
degree  of  guilt  and  the  circumstances  of  the  person  who  commits  the 
tort.  We  need  an  adequate  word  for  this  combination  of  damages  and 
punishment,  and  I  cannot  find  any  better  word  for  this  sanction  than: 
an  atonement-fme^).  In  the  more  detailed  settlement  of  the  atonement- 
fme  due  to  the  injured  person  for  mental  sufferings  special  consider- 
ations should  be  given  to  the  question  whether  the  defendant  had 
acted  of  set  purpose,  and  here  it  must  be  specially  considered  as  an 
aggravating  circmnstance  whether,  in  causing  the  injury,  he  showed 
particular  ruthlessness  or  desire  to  injure.  The  amount  of  the  atonement- 
fine,  however,  should  not  be  assessed  merely  according  to  the  degree  of 
guilt,  but  also  according  to  the  means  of  the  defendant  and  the  circum- 
stances of  his  income.  The  distinction  made  between  set  purpose  and 
carelessness  and  between  particularly  malignant  forms  of  purpose  and 
others  has  hitherto  only  been  of  consequence  within  the  penal  vindi- 
cation of  the  law.  But  the  new  sanction  of  law,  which  contains  an 
element  of  punishment  besides  that  of  damages,  it  is  only  natural  that 
the  particularly  ruthless  law-breakers  should  be  punished  with  special 
severity  by  this  means  too. 

For  the  rest  another  form  of  penalty  may  also  be  found  applicable, 
that  is,  a  fine  to  be  paid  in  cases  in  which  the  person  entitled  to  damages 
is  dead,  and  in  which  a  fine  paid  to  a  certain  public  purpose  represented 
by  the  fund  in  question,  seems  to  be  a  more  natural  and  just  expiation 
of  guilt  than  the  ordinary  penalty  of  a  fine. 

If  I  am  to  sum  up  in  a  more  concrete  form  the  results  of  the  foregoing 
exposition  on  the  responsibility  for  torts,  the  best  way  is  to  sketch  out 
a  proposal  for  rules  of  law  on  this  question.  These  rules  of  law  ought 
then,  as  it  seems  to  me,  in  the  main  to  be  directed  to  establishing  the 
following  principles: 


1)  When  the  English  courts  award  damages  in  libel  cases  they  give,  as  is 
wellknown,  such  large  sums  that  herein  are  included  damages  both  for  the 
economic  loss  and  for  the  mental  suffering.  In  Scandinavian  language  we  use 
the  word:  bod  i.  e.  atonement. 
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1. 

He  who  unlawfully  causes  injury  to  another,  is  liable  to  pay  damages. 

[t  is  immaterial  to  the  responsibility  for  damages  whether  the  injury 
ivS  caused  by  external,  bodily  means,  or  whether  it  is  caused  by  purely 
mental  ones  (shock,  sufferings,  etc.)^) 


2. 

The  injury  is  unlawful  under  the  following  conditions,  namely,  when 
(1)  the  injury  which  has  occurred  has  been  caused  by  human  action  or 
other  behaviour,  when  (2)  this  action  or  this  behaviour  could  have  been 
foreseen  by  a  conscientious  person,  careful  of  the  well-being  of  his 
neighbour,  as  likely  to  involve  injury,  so  that  he  would  either  have 
omitted  it  or  taken  special  precautions,  when  (3)  the  person  who  has 
caused  the  injury  is  mentally  sound,  and  when  (4)  the  action  or  the 
behaviour  is  either  overtaken  by  the  law  according  to  the  statutes  or  the 
practice  of  the  courts,  or  deserve  to  be  so  overtaken  because  the  action 
or  the  behaviour,  in  view  of  the  needs  of  the  sphere  of  life  concerned, 
must  be  considered  to  be  to  the  detriment  of  the  community  and  is 
practically  of  a  kind  that  can  be  counteracted  by  a  sanction  of  law. 

3. 

He  who  according  to  the  rules  given  must  be  regarded  as  guilty  of 
the  unlawful  action  or  behavioui-,  whether  acting  of  set  purpose  or 
through  carelessness,  shall  not  only  pay  damages  for  the  economic  loss, 
but  also  pay  an  atonement-fine  to  the  injured  person  for  the  mental 
suffering  caused  by  the  illegal  action  or  behaviour. 

An  action  or  a  behaviour  which  causes  mental  suffering  is  not  unlawful 
when  the  suffering  is  caused  by  objects  of  education,  health  or  the  enfor- 
cement of  the  law,  by  the  free  choice  of  the  individual  of  personal  or 
economic  connections,  by  well-founded  and  fair  criticism,  by  a  com- 
petition within  reasonable  limits  or  by  other  socially  justified  purposes. 

The  consent  of  the  injured  person  to  the  injurious  action  cancels  this 
illegality,  unless  a  special  law  prescribes  otherwise. 

0  A  special  rule  of  damages  must  be  given,  for  the  actions  of  the  insane 
and  of  children,  so  that  they,  particularly  when  the  insane  person  or  the 
child  is  possessed  of  ample  means,  and  the  injured  person  is  poor,  incur 
responsibility  for  compensation  (see  e.  g.,  the  Danish  law  on  minority  of  June 
30,  1922  §§  63  and  64). 
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4. 
The  atonement-fine  shall  give  the  injured  person  full  indemnity  and 
damages  for  the  mental  sufferings  which  have  unlawfully  been  inflicted 
upon  him.  The  amount  of  the  fine  shall  be  assessed  according  to  the 
degree  of  guilt  and  the  circumstances  of  income  and  fortune  of  the 
guilty  person.  The  fine  is  to  be  substantially  increased  if  the  action  has 
been  performed  with  a  personal  desire  to  injure  or  dam.age,  or  with 
gross  disregard  of  the  good  of  a  fellow-man. 

5. 

Furthermore,  it  shall  be  possible,  in  cases  of  both  carelessness  and 
deliberation,  to  impose  the  atonement-fine  for  the  benefit  of  a  public 
fund,  namely  when  the  injured  person  is  dead  and  has  not  left  a  consort 
or  direct  heirs. 


BOOK  3 

A  NEW  COMMUNITY 


PART  I. 

THE  PERSONAL  RIGHTS 


CHAPTER   15 
THE  RIGHTS  OF  MAN 

Personal  right  is  here  understood  to  mean  the  epitome  of  all  the  per- 
sonal rights  belonging  to  the  individual  human  being.  By  personal  rights 
I  understand  goods  which  are  inseparably  attached  to  the  bodily  and 
mental  life  of  the  individual  and  legally  protected.  On  account  of  this 
personal  attachment  they  cannot  be  transferred  to  others,  as  distinguished 
from  rights  of  property,  i.  e.,  goods  having  their  independent  exist- 
ence outside  the  physical  and  spiritual  life  of  the  individual,  and  which 
therefore  can,  as  a  rule,  be  transferred  to  others.^) 

Among  personal  rights  must  be  reckoned  the  right  to  life  and  limb, 
freedom  (of  movement,  choice  of  dwelling-place,  etc,),  honour  and  the 
peace  of  private  life.  Rights  of  property  are  to  be  found  in  such  separate. 
specially  limited  parts  of  existence  as  real  property,  chattels,  obligations 
or  claims,  the  works  of  authors  and  artists,  etc.  Most  rights  of  property 
are  economic  goods,  i.  e.,  goods  which  satisfy  ordinary  human  needs,  but 
which  are  not  found  in  sufficient  quantity  to  satisfy  every  need  of  them 
(e.  g.,  food,  clothes).  Connected  with  this  economic  quality  of  the  rights 
of  property  there  is  another  quality,  that  of  being  negotiable.  But  besides 
satisfying  economic  needs  several  rights  of  property  also  satisfy  personal 
ones.  Various  kind  of  property — residential  property,  objects  of  art, 
furniture — are  bound  up  with  strong  spiritual  interests. 

First  and  foremost  human  beings  must  obtain  through  the  community 
protection  for  personal  rights.  Without  protection  of  life  and  limb  and  of 
freedom  to  move  about  in  the  world  there  is  no  security  in  existence,  no 
peace  in  which  to  work.  The  legal  standard  of  a  community  can  there- 
fore be  gauged  by  the  extent  to  which  it  protects  personal  rights.  In  the 


1)  The  word  "goods"  is  here  used  not  in  the  narrow  sense:  material  goods 
(real  property  and  chattels),  but  in  the  wider  sense:  all  phenomena,  external 
and  internal,  which  can  give  feelings  of  pleasure  to  human  beings. 
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development  of  society  to  higher  forms  the  most  significant  line  of 
advance  is  towards  an  increased  protection  of  personal  rights.  The  com- 
munities of  antiquity,  not  only  the  Asiatic  but  also  the  European,  the 
Greek  and  the  Roman,  were  therefore  at  a  deciedly  lower  stage  of  legal 
development  compared  with  that  of  the  present  day,  for  this  reason  alone, 
that  they  recognised  slavery;  that  is  to  say,  that  a  very  large  part  of 
the  population  had  no  legal  protection  for  life  and  limb  and  personal 
liberty,  as  the  slaves  in  this  respect  were  intirely  subject  to  the  good 
pleasure  of  their  masters.  The  slaves  were  virtually  in  the  position  of 
things;  like  these  they  were  subjects  to  their  master's  rights  of  pro- 
perty. The  owners  of  slaves  could  arbitrarily  sell  the  latter,  ill-treat 
them,  deprive  them  of  their  liberty  of  movement  and  all  other  human 
goods.  And  yet  Greece  and  Rome  in  a  certain  sphere  stood  on  a  higher 
level  in  legal  civilization  than  the  Asiatic  kingdoms  such  as,  for  instance, 
Persia.  The  men  who  in  Hellas  were  free  citizens,  were  not  subject  to 
the  arbitrary  power  of  the  State,  as  were  all  human  beings  in  the  king- 
dom of  Persia,  who  were  subject  of  the  despotism  of  their  rulers.  The 
citizens  in  the  free  Greek  republics  could,  normally,  only  be  deprived 
of  their  life  and  freedom  according  to  the  law  sanctioned  by  themselves, 
after  previous  trial  at  the  courts  of  the  country.  The  collision  between 
Hellas  and  the  kingdom  of  Persia  was  therefore  not  only  a  military 
collision  but  a  collision  between  two  orders  of  law,  a  higher  and  a  lower, 
and  it  was  fortunate  for  the  whole  of  the  later  development  of  Europe 
that  the  attacks  of  the  Eastern  despots  on  Hellas  was  repulsed,  and 
that  the  kingdom  of  Persia  was  even  ultimately  conquered  by  Alexander 
and  with  it  Hellenism,  in  the  later  development  of  Greek  civilisation. 
The  law  of  the  Roman  community  also  rested  upon  a  respect  of  the 
rights  of  the  individual,  the  single  free  citizen.  It  is  another  matter 
that  in  the  decline  of  the  Roman  Empire,  the  later  period  of  the  em- 
perors, the  power  of  the  emperor  approached  oriental  despotism. 

But  this  high  state  of  individual  freedom  and  security,  legally  pro- 
tected, in  the  Greek  and  Roman  communities  was  thus  only  a  privilege 
of  an  upper  class,  that  of  the  free  citizens.  Slavery  was  the  funda- 
mental evil  in  the  society  of  antiquity  and  one  of  the  causes,  otherwise 
very  complicated,  of  the  decay  of  this  society,  of  the  fall  of  the  Roman 
Empire.  It  was  reserved,  however,  for  European  society,  through  decline 
and  fall  to  advance  to  a  still  higher  legal  development,  to  a  protection 
of  the  personal  rights  of  all  human  beings,  irrespective  of  class,  descent, 
etc.  A  number  of  various  material  and  spiritual  factors  led  through  a 
development  in  the  Middle  Ages  and  later  times  to  the  cessation  of 
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slavery.  Among  the  spiritual  factors  in  this  development  particular  men- 
tion must  be  made  of  the  Christian  religion,  in  which  every  single 
human  being,  whether  of  low  or  high  estate,  was  of  absolute  value. 
In  the  first  Christian  communities,  which  were  persecuted  by  the  Roman 
State,  all  the  members,  whether  they  belonged  to  the  ruling  class  or  to 
the  slaves,  felt  like  brothers,  equal  in  all  things,  first  and  last  in  the 
hope  of  eternity,  compared  to  which  this  world  and  its  society  were  as 
nothing. 

Meanwhile  protection  of  personal  rights  must,  as  indicated  in  the 
foregoing,  be  carried  out  in  two  directions,  not  only  1)  in  relation  to 
other  human  beings  in  the  community,  but  also  2)  in  relation  to  the 
power  of  the  State  and  its  rulers.  Slavely  was  abolished  in  Europe 
during  the  Middle  Ages.  But  long  after  protection  under  1)  had  thus 

On  the  legal  position  of  slaves  in  the  communitdes  of  antiquity  see  in 
Danish  literature,  in  particular  Jul  Lassen:  Romersk  Priuatret  (Roman  com- 
mon law),  1904,  63-71,  and  Poul  Nerlund:  Det  romerske  Slauesamfund,  en 
Analyse  af  Underklassens  Retskdr  i  Oldtidens  Slutning  (The  Roman  community 
of  slaves;  an  analysis  of  the  legal  position  of  the  lower  classes  in  the  last 
period  of  antiquity),  1920.  Originally  slaves  had  no  legal  rights,  they  could 
be  sold,  killed  or  ill-treated  by  their  master  at  Ids  pleasure;  but  in  the  later 
times  of  antiquity  the  Roman  emperors  gradually  introduced,  by  special  laws, 
not  a  little  protection.  Thus  the  emperor,  Claudius,  in  a  law  /or  the  protection 
of  sick  and  worn  out  slaves,  ordered  that  the  master  who,  in  order  to  evade 
his  heavy  obligations,  had  such  slaves  killed,  was  to  be  accused  of  murder; 
and  the  Emperor  Antoninus  Pius  ordered  in  general  that  he  who  for  no  reason 
kills  his  slave  shall  be  punished  according  to  the  same  law  as  he  who  kills 
the  slave  of  another.  A  third  law  forbade  the  owner  to  punish  his  slave  by 
selling  him  for  service  as  a  gladiator  without  the  sanction  of  the  authorities. 
A  law  of  Antoninus  Pius  ordained  that  those  slaves  who  because  of  ill-treat- 
ments or  starvation  sought  protection  at  the  imperial  statues,  obtained  that 
their  case  would  be  examined  by  the  authorities.  The  laws  of  Vespasian  and 
Hadrian  protected  female  slaves  against  prostitution.  Contemporaneously  with 
this  development  liberation  became  more  and  more  general  in  the  time  of 
the  emperors,  see  Nerlund  70-80,  92-83,  97  et  seq. 

The  causes  which  led  to  these  improvements  in  the  legal  position  of  slaves 
and  finally  to  the  abolition  of  slavery  have  undoubtedly  been  very  complex: 
economic,  social  and  spiritual,  especially  religious.  Nerlund  states  that  the 
breaking-up  of  the  inviolable  domestic  state  and  an  improvement  in  the 
economic  position  of  sections  of  the  slave  class  seem  to  have  been  the  really 
progressive  factors  in  the  advance  of  the  legal  status  of  the  slaves,  but  he 
admits  that  the  development  has  been  so  many-sided  that  there  is  room  for 
many  other  factors  besides  the  essential  ones,  including  the  spiritual,  especially 
coming  from  Stoicism  and  Christianity.  See  Norlnud,  p.  92.  But  so  far  as  I  can 
see,  in   the  later   dissolution   of  the   state   of   slavery,   the   iniluence   of   the 
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been  achieved  citizens  in  the  European  countries  until  the  most  recent 
times  were  without  protection  under  2),  that  is,  against  arbitrary  attacks 
on  life  and  liberty  on  the  part  of  the  power  of  the  State.  In  the  seven- 
teenth and  eighteenth  centuries  the  individual  citizen  was  still  in  most 
countries  in  Europe  exposed  to  arbitrary  imprisonment  and  prosecution 
on  the  part  of  the  absolute  monarch,  when  the  individual  person  dis- 
pleased those  in  power,  either  by  his  opinion  or  in  other  ways.  Thus 
during  the  period  of  absolute  monarchy  in  France  in  the  eighteenth 
century,  by  means  af  the  notorious  lettres  de  cachet,  people  might  still 
be  arbitrarily  imprisoned  in  the  Bastille  for  an  indefinite  period,  purely 
as  an  administrative  measure,  with  no  means  of  having  the  question 
of  whether  this  imprisonment  was  justified  brought  before  the  courts. 

Christian  religion  must  have  been  a  leading  factor,  along  with  social  and 
economic  influences.  A  weighty  testimony  to  this  is  to  be  found  in  the 
numerous  liberations,  which  in  the  later  period  of  the  emperors  took  place 
under  ecclesiastical  forms,  no  doubt  often  at  the  instance  of  the  Chrisitian 
communities.  The  liberation  took  place  in  the  church  in  the  presence  of  the 
congregation  and  of  the  bishop  and  the  priests,  who  signed  the  document  of 
liberation  as  witnesses.  Under  the  Emperor  Constantine  the  control  of  the 
Christian  clergy  was  made  of  equal  validity  with  that  of  the  State  authority. 
Altogether  the  ecclesiastical  liberation  in  the  later  period  of  the  emperors 
became  the  typical  form  of  liberation  of  slaves  in  their  lifetime,  and  finally 
the  only  one. 

While  slavery  in  Europe,  as  mentioned,  thus  disappeared  in  the  course  of 
the  Middle  Ages,  the  white  race  at  a  later  period  introduced  slavery  in 
America  and  Africa  in  respect  of  the  negroes.  This  slavery  was  only  abolished 
in  the  course  of  the  nineteenth  century,  often  only  after  severe  fighting, 
especially  in  the  civil  war  between  the  Northern  and  Soultihern  States  in 
North  America  in  1861 — 65. 

Serfdom,  to  which  the  peasant  population  were  subjected  in  several 
European  states,  was  not,  properly  speaking,  slavery,  though  it  entailed 
considerable  lack  of  freedom.  It  was  gradually  abolished  everywhere  in  Europe 
in  the  course  of  the  eighteenth  and  nineteenth  centuries.  Serfdom  was  the 
last  remnant  of  the  slavery  of  earlier  times.  As  distinguished  from  slaves, 
villeins  or  serfs  were  not  without  legal  protection  in  regard  to  the  owner 
of  the  estate.  They  had  protection  of  life  and  limb.  Altogether  they  had  legal 
rights;  they  could  make  economic  agreements,  they  had  rights  and  duties. 
But  the  owners  of  ;the  estates  were  entitled  to  a  certain  part  of  the  property 
of  the  serfs  on  their  death;  furthermore  the  villeins  or  serfs  were  bound  to 
contribute  a  certain  amount  of  work  to  the  owner  of  the  estate.  In  a  great 
number  of  countries  the  villeins  were  bound  to  the  soil  or  glebe  and  were 
under  obligation  to  take  over  a  farm  decided  upon  by  the  estate  owner;  and 
they  could  be  sold  along  with  the  farm,  in  some  countries  even  without  any 
connection  with  it. 
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Such  a  state  of  lawlessness  still  continued  to  prevail  in  many  European 
states  far  into  the  nineteenth  century.  It  is  to  the  English  people  that  the 
thanks  of  the  civilisation  of  Europe  are  due  for  having  fought  the  first 
hard  fight  for  the  rights  of  the  citizens  against  the  arbitrary  power  of 
the  State.  After  the  protracted  struggle  with  the  kings  of  the  Stuart  line 
and  two  revolutions  in  1649  and  1688  personal  right  won  such  a  victory 
that  protection  for  civic  liberty  has  since  then  been  firmly  established 
in  England  and  has  later  become  the  model  of  legal  development  in  all 
other  European  countries.  The  socalled  Habeas  Corpus  Act  was  passed 
in  England  as  early  as  1679,  and  according  to  it  every  English  citizen 
has  the  right  to  demand,  when  he  is  imprisoned,  that  the  question  of  the 
justification  of  this  imprisonment  be  brought  before  a  court  independent 
of  the  government.  After  the  final  expulsion  of  the  Stuarts,  in  1688,  the 
Habeas  Corpus  Act  has  held  a  firm  place  as  one  of  the  head  corner 
stones  in  English  legal  life.  With  the  French  Revolution  the  idea  in 
this  law  penetrated  to  the  Continent  and  has  later  been  incorporated 
in  the  law  of  other  countries,  in  several  places  even  in  the  law  of  the 
constitution. 

Meanwhile  the  struggle  for  the  liberty  of  the  citizens  against  arbitrary 
acts  of  the  ruling  power  was  carried  on  in  the  seventeenth,  eighteenth 
and  nineteenth  centuries  over  other  questions  besides  this  fundamental 
one.  In  several  states  the  citizens  in  this  period  under  absolute  monar- 
chy felt  not  a  whit  more  secure  from  arbitrary  interference  on  the  part 
of  the  government  in  their  rights  of  property.  Finally  there  were  no 
definite  rules  of  law  on  the  extent  to  which  one  might  communicate 
one's  thoughts  and  suggestions,  whether  to  a  large  public  in  print  or  to 
a  smaller  one  by  speech.  Here,  too,  arbitrary  acts  were  the  rule.  Censor- 
ship and  seizure  of  books  and  the  like,  made  the  whole  state  of  intellec- 
tual life  insecure.  Finally,  in  the  Continental  states  during  the  same 
period,  there  was  frequent  persecution  of  persons  whose  religious  faith 
and  form  of  divine  worship  differed  from  the  religion  authorised  by 
the  State:  Philip  II  of  Spain  oppressed  the  Calvinists  in  Holland,  just  as 
Louis  XIV  later  oppressed  the  Huguenots  in  France. 

In  these  spheres  too,  a  certain  security  and  liberty  for  the  citizen  was 
achieved  in  England  by  the  end  of  the  seventeenth  and  during  the  eigh- 
teenth centuries.  Even  the  English  dictator  Cromwell  maintained  the 
freedom  of  religious  faith. 

It  can  be  understood,  then,  that  as  a  natural  consequence  it  was  the 
English  thinker,  Locke,  who  maintained  that  the  citizens  must  be  en- 
titled to  certain  natural  fundamental  rights,  independently  of  the  State, 
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which  men  could  not  give  up  because  they  entered  into  the  community 
of  the  State,  and  which  the  ruling  power  would  find  it  to  its  own  ad- 
vantage to  protect  and  consider  a  natural  limitation  of  its  own  autho- 
rity. These  fundamental  rights  of  citizens  or  human  rights  were: 
personal  liberty,  freedom  of  speech,  religious  liberty  and  the  rights  of 
property.  This  view  of  Locke's  was  followed  by  Montesquieu  and  other 
French  philosophers;  and  when  new  communities  were  created  through 
revolutions  at  the  end  of  the  eighteenth  century,  namely  the  American 
and  the  French,  they  inscribed  these  human  rights  in  their  consti- 
tution as  the  head  corner  stones  of  the  legal  position  of  the  citizens  and 
in  deliberate  opposition  to  the  insecurity  and  lack  of  freedom  of  the 
older  communities  (in  American  constitutional  life  for  the  first  time 
in  1776,  and  during  the  French  Revolution  through  the  Declaration  of 
the  Rights  of  Man  and  of  the  rights  of  citizens  in  1789).  During  the 
struggles  against  absolute  monarchy  in  the  European  states  in  the  eigh- 
teenth and  nineteenth  centuries  the  rights  of  man  or  the  rights  of  citi- 
zens were  gradually  increased  both  in  extent  and  number.  Besides  per- 
sonal liberty,  rights  of  property  and  religious  liberty,  freedom  of  earn- 
ing, the  rights  of  public  meetings,  freedom  of  associations,  etc.,  were 
now  emphasised,  and  in  several  of  the  new  free  constitutions  which 
took  the  place  of  absolute  rule  in  the  nineteenth  century,  these  liberties 
or  several  of  them  were  also  inscribed  as  sacred  human  rights. 

A  few  sober  remarks  must  be  made  about  these  great  expansions,  the 
formulations  often  vague  of  human  rights.  The  first  and  foremost  prac- 
tical need  of  the  citizens,  when  faced  with  the  arbitrariness  of  the  power 
of  the  State,  is  freedom,  in  the  very  definite  and  limited  sense  of  bodily 
freedom,  freedom  of  movement,  that  is,  freedom  to  choose  a  domicile 
where  one  likes,  and  altogether  to  move  about  whither  one  chooses,  that 
very  freedom  which  the  English  Habeas  Corpus  Act  has  in  view.  Here 
it  is,  practical,  that  several  constitutional  laws  establish  that  every  citi- 
zen who  is  imprisoned  by  the  police  authorities  of  the  State  has  the 
right  to  demand  to  be  brought  before  a  judge  within  a  short  space  of 
time,  say  twenty-four  hours.  This  right  is  hereafter  called  personal 
freedom.  Spiritual  freedom  must  also  be  formulated  in  a  minutely  de- 
fined manner.  This  right  to  freedom  is  often  pointed  out  by  superficial, 
political  agitators  as  the  right  "freely  to  think,  believe  and  speak."  This 
confused  expression  is  not  improved  by  being  made  into  a  slogan. 
Everyone  can  freely  think  and  believe  what  he  likes;  the  power  of  the 
State  does  not  meddle  with  it,  for  the  simple  reason  alone  that  it  is 
impossible  to  meddle  with,  still  less  forbid  inner  mental  phenomena. 
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In  face  of  that  confusion  disclosed  by  the  expression  mentioned  one 
is  reminded  of  Kierkegaard's  true  words:  "Human  beings  are  really 
unreasonable.  They  never  make  use  of  the  liberties  they  have,  but  de- 
mand those  they  have  not;  they  have  freedom  of  thought,  they  demand 
freedom  of  speech".  We  have  all  indeed  freedom  of  thought  and  freedom 
of  faith,  and  they  do  not  need  any  protection  whatever  against  the 
power  of  the  State.  That  which  can  be  demanded  is  freedom  to  per- 
form external  divine  worship  in  the  way  one  desires,  and  a  certain 
freedom  to  express  one's  thoughts  to  others.  The  first-named  freedom 
must  only  be  subject  to  a  certain  limitation  out  of  consideration  lor 
seemliness  and  decorum.  The  last-named  freedom  was  far  too  widely 
and  indistinctly  proclaimed  under  the  introduction  of  the  free  consti- 
tutions. In  reality  the  freedom  of  expression — or,  as  it  is  also  called, 
the  freedom  of  the  Press,  because  the  most  important  modern  form  for 
expression  in  the  printed  publication — is — even  in  English-American 
law — subject  to  very  essential  limitations,  both  out  of  consideration 
for  other  citizens,  whom  the  expressions  may  injure,  and  out  of  con- 
sideration for  the  community. 

The  right  of  property,  which  was  also  mentioned  among  the  rights 
of  man  in  the  eighteenth  century,  will  not  be  dealt  with  in  this  part, 
which  deals  only  with  personal  rights,  but  in  the  next  part  (Part  2,  in 
which  the  law  of  property  is  dealt  with  separately). 

In  the  most  recent  times  personal  freedom  and  freedom  of  expres- 
sion have  again  been  abolished  or  considerably  restricted  in  a  number 
of  states,  the  so-called  dictatorial  states  (in  particular  Russia,  several 
other  east-europeen  countries,  Spain,  Portugal  etc.).  This  must  be  con- 
sidered a  definite  step  backward  in  legal  culture.  This  unfree  state  does 
not  belong  to  the  communities  of  the  future. 


1.  THE  RIGHT  TO  LIFE  AND  LIMB.   2.  PERSONAL  FREEDOM. 
3.  FREEDOM  OF  EXPRESSION. 

There  remain  then,  of  human  rights  and  genuinely  durable  rights 
in  the  first  rank  only:  the  right  to  life  and  limb,  personal  freedom, 
i.  e.,  freedom  of  bodily  movement,  a  reasonably  limited  freedom  of  ex- 
pression and  freedom  of  divine  worship.  This  last  really  comes  under 
the  two  first-mentioned,  bodily  freedom  of  movement  including  not  only 
freedom  to  go  about  where  ever  one  likes,  but  also  the  right  to  perform 
other  external  movements,  from  athletic  exercises  to  religious  cere- 
monies; and  the  religious  freedom  of  expression  is  only  part  of  the 
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general  one.  The  two  fundamental  personal  rights  after  the  right  to 
life  can  therefore  be  defined  as  the  right  to  perform  bodily  movements 
and  to  express  one's  thoughts  and  feelings,  orally,  in  writing  or  in  print, 
unless — as  regards  both  rights — this  freedom  has  been  restricted  by  acts 
of  parliament  or  judicial  practice.  The  main  point  for  the  citizen  is  that 
under  the  law  of  the  present  day,  in  sharp  contract  to  the  arbitrary  op- 
pression of  the  past,  freedom  in  the  physical  and  spiritual  sphere  is  the 
chief  rule,  restrictions  on  freedom  the  exception  that  has  to  have  a  special 
warrant  in  statutes  or  in  the  practice  of  the  courts.  Briefly  it  may  be 
said  that  citizens  are  free  to  perform  all  actions  and  to  set  forth  utter- 
ances, unless  the  action  or  the  utterance  is  contrary  to  law,  as  being 
injurious  either  to  the  individual  or  the  community. 

The  right  to  life  and  personal  freedom  is  protected  in  Scandinavian 
law  both  in  constitutional  law,  that  is,  against  the  power  of  the  State. 
(see  e.  g.,  Danish  constitutional  law  §  78,  cf ,  §  74,  Norwegian  constitutional 
law  §  99,  cf.  §  96,  Swedish  constitutional  law  §  16),  and  in  criminal  law, 
that  is,  against  other  citizens,  namety,  partly  by  the  penal  codes  (see 
e.  g.,  Danish  penal  code  §§  237-242,  244-259,  260-262,  cf.  §§  216-224,  Nor- 
wegian penal  code  §§  228-245,  222-227,  191-214,  Swedish  penal  code  Cap. 
14,  Cap.  15,  Cap.  18)  which  punishes  violations  of  life,  limb  and  free- 
dom, partly  by  the  general  rule  of  damages  (cf.  Danish  statute  of  the 
law  of  enforcement  of  the  penal  code,  §  15,  Norwegian  statute  of  the  law 
of  enforcement  of  the  criminal  code  §§  19-28,  Swedish  penal  law  Cap.  6). 

Spiritual  freedom — in  the  sense  given  above — is  also  protected,  both 
by  the  law  of  the  constitution  (cf.  Danish  constitutional  law  §  84,  cf.  §§ 
74,  75,  77,  Norwegian  constitutional  law  §  100,  Swedish  constitutional 
law  §§  86,  16),  and  by  the  penal  code  (cf.  Danish  penal  law  §§  260-262, 
Norwegian  penal  law  §§  222-227,  Swedish  penal  law  Cap.  15)  and  the 
general  law  of  liability  to  damages  for  torts  (cf.  Danish  statute  of  the 
law  of  enforcement  §  15,  Norwegian  statute  of  the  law  of  enforcement 
§§  19-28,  Swedish  penal  code  Cap.  6). 


4.  THE  RIGHT  TO  ASSOCIATE  WITH  OTHERS 
With  the  so-called  freedom  of  assembly  and  freedom  of  societies  we 
enter  upon  a  fourth  personal  right,  the  character  and  compass  of  which 
has  hitherto  not  been  sufficiently  cultivated  by  jurisprudence.  The 
liberty  of  the  individual  to  meet  with  other  people  in  assemblies  and 
societies  is,  so  far  as  I  can  see,  only  a  subsection  of  a  more  comprehen- 
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sive  right,  which  one  might  call  the  right  to  have  personal  and  econo- 
mic relations  with  others. 

As  a  general  rule  citizens  must  be  allowed  a  legally  protected  access  to 
meeting  and  associating  with  other  people,  exchanging  thoughts  with 
them  and  altogether  obtaining  the  various  benefits  derived  from  the 
intercourse  of  human  beings.  The  mere  joy  of  being  with  people 
of  congenial  minds  is  a  great  good  for  many  people.  The  law  does 
not,  normally,  interfere  with  these  free  connections  among  people,  for 
this  reason  alone  that  normally  it  only  takes  place  among  a  relatively 
small  number  of  persons,  such  as  in  ordinary  conversations,  in  social 
gatherings  and  the  like.  It  is  only  when  people  meet  in  such  gatherings 
and  societies,  where  often  a  large  number  of  persons  have  assembled, 
that  there  is  reason  for  the  law  to  interfere,  not  to  forbid  the  freedom 
of  meetings  or  societies,  but  to  regulate  and  limit  it  out  of  consideration 
for  important  social  interests.  It  is  only  in  extraordinary,  critical  periods 
of  unrest  and  rebellion  in  the  community  that  there  may  be  reason 
temporarily  to  forbid  meetings  and  societies. 

Firstly,  protection  must  be  given  under  civil  law  for  the  right  to 
associate  with  others.  A  certain  protection  is  already  given  by  the  gene- 
ral rules  of  law  agoiust  violence  and  threats  of  violence,  as  it  is  of 
course  also  a  civil  tort — as  well  as  a  crime — to  prevent,  or  seek 
to  prevent  other  people  by  such  means  of  meeting  and  being 
together.  But  it  must  also  to  a  certain  extent  be  contrary  to  law  that 
one  person  urges  another  not  to  have  personal  relations  with  a  third. 
We  frequently  meet  with  actions  of  this  kind  in  the  life  of  trade  or 
industry  under  the  name  of  boycotting,  that  is,  of  urging  people  not  to 
enter  upon  or  to  break  off  business  or  other  economic  connections  with 
a  person  and  to  a  common,  organised  course  of  action  in  such  respect. 
There  is,  however,  also  a  personal  boycott,  in  the  form  of  persuasions 
not  to  enter  into  or  break  off  social  or  other  personal  connections  with 
a  person.  The  question  of  the  illegality  of  economic  boycotting  belongs 
to  that  part  of  the  law  which  regards  the  individual's  rights  of  earning 
a  livelihood.  Here  mention  will  be  made  of  the  personal  boycott  only. 
Meanwhile  there  must,  so  far  as  I  can  see,  be  principles  for  this  boycott 
which  in  a  certain  sphere  are  akin  to  those  which  I  have  pointed  out 
must  apply  to  boycott  in  economic  life.  For  the  rest  a  persuasion  to 
boycott  a  person  economically  is  fairly  often  also  a  persuasion  to  boy- 
cott him  personally. 

Every  human  being  is  of  course  free  to  choose  for  his  own  part  the 
persons  with  whom  he  will  associate,  or  to  break  off,  both  economically 
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ail  personally,  the  connections  he  has  hitherto  had  with  people.  It  is 
only  when  in  this  respect  one  goes  beyond  oneself  and  urges  others 
not  to  enter  into  connection  with,  or  to  break  off  an  existing  connection 
with  a  person,  that  the  illegality  begins,  both  in  personal  law  and  law  of 
industry  and  trade.  Even  such  a  persuasion  to  boycott,  however,  is  by  no 
means  always  contrary  to  law,  a  tort.  In  daily  talk  between  people,  for 
instance  between  A  and  B,  there  must  be  a  certain  freedom  of  speech, 
also  as  to  whether  it  is  desirable  or  not  desirable  to  associate  with  a 
person  G,  even  if  A  and  B  only  speak  from  personal  sympathies  or 
antipathies.  If  A  and  B,  for  instance,  are  old  friends,  who  know  each 
other  intimately  and  are  spiritually  akin,  nothing  can  be  said  against, 
for  instance,  A  saying  to  B:  from  my  knowledge  of  C  you  will  not  get 
any  pleasure  or  profit  from  associating  with  C,  as  he  does  not  share  in 
any  of  your  interests."  In  this  case  a  motive  is  given  which  approaches  an 
objective  reason.  But  even  where  A  gives  no  reason  his  incitement  cannot 
be  considered  contrary  to  law,  as  it  is  given  within  the  usual  natural 
bounds  of  a  private  talk.  It  is  only  when  A  begins  to  go  beyond  the 
sphere  of  the  single  private  talk  and  1)  starts  agitating  in  wider  circles 
for  a  common,  organised  rupture  of  the  personal  connection  with  C  or 
for  not  entering  into  connection  with  him,  that  A's  incitement  to  boycott 
can  become  contrary  to  law.  As  I  understand  it,  in  these  cases  it  can 
only  be  legal  if  A  can  give  an  ohjective,  valid  reason  for  the  justice  of 
the  boycott,  that  is  to  say,  a  reason  which  an  impartial  court  can  sanc- 
tion. This  demand  for  an  objective  reason  is  of  course  of  double  weight 
if  the  incitement  to  boycott  2)  is  published  in  the  daily  Press,  in  leaf- 
lets and  the  like. 

The  right  to  associate  with  others  is  also  protected  in  Scandinavian 
law,  both  in  public  law,  against  the  power  of  the  State,  (cf.  Danish  con- 
stitutional law  §  86,  cf.  §§  85,  74,  Norwegian  constitutional  law  §  99,  100) 
and  in  law  of  relations  between  individuaVs,  often  called  private  law, 
partly  by  the  criminal  law  (cf.  Danish  penal  code  §§  137,  260-262, 
Norwegian  penal  code  §§  138,  222-227,  Swedish  penal  code  Cap.  15) 
and  partly  by  the  general  rule  of  damages  for  torts  (cf.  Danish  statute 
of  the  law  of  enforcement  of  the  penal  code  §  15,  Norwegian  statute 
of  the  law  of  enforcement  of  the  penal  code  §§  19-28,  Swedish  penal 
code  Gap.  6).  The  personal  boycott,  which  according  to  what  is  indicated 
above  must  be  considered  contrary  to  law,  incurs  a  responsibility  on 
the  boycotter  according  to  the  genera]  rule  of  damages  and  is  punishable 
according  to  Danish  penal  code  §  263. 
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5.  THE  RIGHT  TO  UNDISTURBED  SEPARATE  EXISTENCE 

Next  must  be  pointed  out  a  fifth  personal  right,  which  has  also  been 
examined  far  too  little  by  jurisprudence,  and  which  I  will  characterise 
as  the  right  to  a  separate  existence.  Every  human  being  has  a  natural 
claim  to  live  his  private,  personal  life  and  to  have  his  mode  of  living  in 
peace  from  the  interference  of  other  people,  and  likewise  also  noiTnally 
in  peace  from  the  interference  of  the  State.  But  just  as  legislation  and 
jurisprudence  have  on  the  whole  only  dealt  with  a  few  issues  of  the 
right  to  associate  with  others,  such  as  in  the  freedom  of  assemblies 
and  societies  in  respect  of  public  law,  but  not  this  law  in  the  whole  of 
its  natural  compass,  so  we  also  meet  with  only  a  few  scattered  rules  of 
law  on  certain  aspects  of  the  right  to  a  separate  existence.  Thus,  in  the 
constitutional  laws  of  several  countries  there  are  rules  for  the  protec- 
tion of  the  peace  of  the  donnicile  and  of  the  privacy  of  letters,  and  con- 
cerning this  there  are  regulations  in  the  penal  laws  too,  as  there  are 
also  in  them  regulations  against  bringing  public  information  about  the 
private  affairs  of  another.  Furthermore,  there  are  also  sometimes  in 
these  laws  regulations  against  molesting  a  person  by  forcing  oneself 
upon  him,  in  spite  of  police  prohibition,  persecuting  him  with  written 
applications  or  in  other  similar  ways. 

The  right  to  an  undisturbed  separate  existence,  however,  goes  far 
further  than  the  area  of  these  special  rules  of  law  and  must  altogether 
be  directed  to  a  legally  protected  access  to  living  one's  own  private 
life — spiritually  and  physically — undisturbed  by  interference  from  out- 
side. This  common  right  is  presumably  expressed  particularly  in  the 
following  main  points: 


a.   The  Peace — or  inviolability — of  the  Private  Domicile. 

This  right  is  also  protected  in  most  countries  in  both  public  and 
private  law.  In  Scandinavian  law  it  is  protected  against  the  arbitrary- 
encroachment  of  the  State,  against  domiciliary  visits  and  other  violations 
of  peace,  whether  on  the  part  of  the  police  or  other  authorities,  by  the 
constitutional  law  (see  Danish  constitutional  law  §  79),  which  establishes 
that  such  encroachments  on  the  peace  of  the  private  domicile  may  only 
occur  at  all  after  a  previous  judicial  decision,  where  no  statute  warrants 
a  special  exception  (Norwegian  constitutional  law  §  102,  Swedish  consti- 
tutional law  §  16).  Only  the  courts  of  the  country  can  decide  here.  In 


300 

private  law,  that  is,  against  the  attacks  of  other  citizens,  domiciliary 
peace  is  protected  by  the  criminal  law  (cf.  Danish  penal  code  264,  Nor- 
wegian penal  code  147,  Swedish  penal  code  Cap.  11)  and  according  to  the 
general  rule  of  damages  for  torts. 


b.  The  Peace — or  inviolability — of  the  Private  Communication. 

It  is  of  the  greatest  importance  that  individual  citizens  can  communi- 
cate privately  with  each  other,  1)  in  writing  or  2)  orally,  undisturbed  by 
the  intermeddling  of  others.  This  intermeddling  can  possibly  occur 
partly  as  a  disturbance  or  destruction  of  a)  the  contact  between  the 
persons  who  wish  to  communicate  with  each  other,  and  partly  b)  as  a 
breach  of  the  confidential  character  of  the  private  communication.  This 
breach  has  already  been  made  by  a  third  person,  C,  when  two  persons. 
A  and  B  are  conversing  together  or  communicating  privately  by  letter, 
I)  by  procuring  knowledge  for  himself  of  the  content  of  the  talk  or  the 
letter  without  the  permission  of  A  and  B,  and  this  breach  is  made  worse 
if  C  next — still  without  the  permission  of  A  and  B — (II)  passes  on  this 
knowledge  of  his  to  others,  D,  E,  etc.,  and  the  breach  of  the  peace  of  a 
private  communication  will  be  greatest  of  all  when  C  (III)  makes  this 
communication  public.  The  laws  in  various  states  deal  only  sporadically 
with  a  few  particularly  glaring  cases  of  the  whole  of  the  department  here 
concerned,  in  1),  2),  a),  b),  I,  II  and  III.  But  in  these  particular  violations 
protection  is  often  given  by  both  public  and  private  law.  The  so-called 
privacy  of  letters  or  the  right  to  the  confidential  character  of  the  private 
communication  1)  is  thus  protected  in  public  law  by  the  law  of  the 
constitution  (in  Danish  constitutional  law  §  79,  Norwegian  constitutional 
law  §  102  and  Swedish  constitutional  law  §  16)  against  b)  I,  an  examina- 
tion of  the  contents  of  a  letter  by  the  authorities,  which  examination 
can  only  take  place  consequent  on  a  decision  by  the  courts.  But  protec- 
tion is  also  given  to  the  privacy  of  letters  in  private  law,  that  is,  when 
the  same  breach  is  made  by  fellow  citizens,  namely,  according  to  the 
criminal  law  (see  Danish  penal  code  §  263,  1,  Norwegian  penal  code  §§ 
122,  144,  145,  146,  Swedish  penal  code  Cap.  11).  The  case  1)  a,  I — the 
prevention  of  the  contact  between  A  and  B — is  also  dealt  with  in  the 
law  (see  Danish  penal  code  mentioned  §  263,  1,  Norwegian  penal  code  §§ 
122,  144,  145,  146,  Swedish  penal  code  Cap.  11),  and  1)  b  III — publication 
of  a  private  letter  without  the  consent  of  the  parties  to  the  letter — can 
be  hit  in  Danish  penal  code  by  §  263,  3,  and  in  both  these  groups  of 
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cases,  §  263,  1  and  2,  there  may  also  be  question  of  liability  to  damages 
(of.  above-mentioned  §  15). 

For  the  rest  it  must  be  maintained  that  all  violations  of  the  peace  of 
private  communications  are  unlawful  quite  irrespective  of  whether  they 
are  specially  mentioned  in  a  rule  in  the  constitutional  law  or  in  the 
criminal  law.  So  that  listening  to  a  telephone  talk  or  other  talks  without 
the  consent  of  the  speakers  on  the  telephone  must  also  be  contrary  to 
law.  There  is  no  penal  regulation  which  gives  protection  against  this, 
which  shows  the  casual  nature  of  the  legal  regulations  here  concerned 
(in  Danish  law  that  of  §  263).  Nor  is  any  protection  to  be  found  in  public 
which  shows  the  casual  nature  of  the  legal  regulations  here  concerned. 
Nor  is  any  protection  to  be  found  in  Scandinavian  public  law,  as  the 
constitutional  law  only  protects  communications  by  letter,  not  the  oral 
communication.  The  police  must  therefore,  without  any  judical  decision, 
be  able  to  listen  to  telephone  talks.  Such  a  listening,  however,  must  of 
course  be  strictly  limited  to  resolutions  for  the  furtherance  of  the 
research  or  prevention  of  crimes.  The  general  rule  of  damages  for  torts 
can  rarely  give  protection.  Here  there  is  a  need  of  the  special  instrument 
of  the  law,  a  fine.  Neither  is  the  case  2),  2) — prevention  of  a  talk — hit 
by  any  legal  rule.  Here  too,  a  fine  would  be  of  use. 

Just  as  both  parties  in  a  conversation  have  a  right  to  legal  protection 
against  listeners  and  the  spreading  abroad  of  the  contents  of  the  con- 
versation, so  also  in  the  case  of  letters  the  writer  and  the  recipient  have 
both  a  right  to  protection  against  the  opening  of  the  letter  and  against 
its  contents  being  spread  abroad,  including  its  publication,  quite 
irrespective  of  whether  the  letter  is  an  individual,  intellectual  production 
and  therefore  protected  by  the  author's  copyright  or  not.  If  the  author, 
recipient  and  present  owner  of  the  letter  are  three  different  persons,  they 
have  all  three  a  right  to  his  legal  protection.  If  anyone  finds  a  letter 
or  a  collection  of  letters,  then,  even  if  the  writer  and  the  recipient  are 
long  since  dead,  and  even  if  there  is  no  protection  of  author's  copyrights, 
or  this  right  has  expired,  the  finder  has  no  right  whatever  to  dispose  of 
the  letters,  and  can  neither  sell  nor  publish  them,  but  must  give  them 
up  to  their  present  owner  according  to  the  usual  rules  about  goods  found. 

When  a  collection  of  private  letters,  notes  in  a  diary  or  the  like,  are  handed 
over  by  the  owner  to  a  library,  the  library  must  henceforth  be  regarded  as 
the  owner,  and  thus  have  both  the  intellectual  right  to  them — if  the  letters 
are  of  literary  value — and  the  material  and  spiritual  rigM,  unless  the  original 
owner  who  gave  them  to  the  library  has  made  reservations  concerning  them. 
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Hence  it  follows  that  even  if  the  library  temporarily  allows  a  person  (whether 
in  the  reading-room  or  for  perusal  at  home)  to  read  the  letters,  e.  g.,  for 
scientific  purposes,  this  person  has  no  right  whatever  to  publish  the  letters, 
either  in  extenso  or  in  extracts;  nor  has  he  even  any  right  to  a  short  mention 
or  reference  to  one  or  several  of  these  letters  in  a  thesis,  unless  he  has 
obtained  permission  from  the  library  to  do  so. 

In  French  law  it  was  acknowledged  at  already  a  very  early  date  that  besides 
the  right  of  intellectual  property  to  lettersi,  there  was  a  personal  right  for 
the  heirs  and  other  owners  of  them.  When  the  letters  of  Benjamin  Constant 
to  Madame  Recamier  were  edited  in  1850,  Constant's  heirs  brought  an  action 
against  the  editor.  The  French  court  justly  sided  with  the  heirs  and 
acknowledged  the  prohibition  against  the  pubhcation  of  the  letters  which 
they  had  laid  down  on  the  grounds  that  the  publication  was,  partly,  an 
infringement  of  their  right  of  authorship  as  heirs  and,  partly,  a  violation  of 
the  peace  of  privaite  life,  the  letters  being  of  a  confidential  character.  An 
Italian  judgment  in  1884  forbade  the  publication  of  iManzoni's  letters  without 
the  consent  of  the  writer  of  the  letters  or  his  heirs.  In  the  motive  for  the 
judgment  it  is  said:  "A  letter  is  written  to  be  read,  not  to  be  published.  Owing 
to  its  nature  a  letter  is  a  piece  of  writing  intended  for  a  single  person,  of  a 
personal  character,  and  it  must  be  obvious  to  everyone  that  if  the  recipient, 
without  special  permission,  publishes  that  which  in  good  faith  has  been 
entrusted  to  him,  he  acts  againsit  the  wishes  of  the  writer  of  the  letter." 

According  to  correct  legal  principles  the  consent  to  the  publication  of  the 
leitters  is  required,  as  pointed  out  above,  of  the  sender,  the  recipient  and  the 
pres>ent  owner. 


c.   The  Right  to  One's  Name. 

A  person's  right  to  his  own  personal  name,  i.  e.,  surname,  is  protected 
all  over  the  world  in  the  civilized  states  against  appropriation  by  others. 
Further,  in  some  states  the  names  of  real  property  are  equally  protected 
(for  instance  in  Danish  law  by  royal  ordinance  of  April  11th.  1821). 
Furthermore,  names  of  firms  and  other  names  of  business  are  legally 
protected  in  the  majority  of  countries. 

The  rights  of  personal  names  are  strict  personal  rights  and  can  there- 
fore not  be  transferred  to  others.  The  right  to  the  name  of  a  real  pro- 
perty, on  the  other  hand,  is  transferred,  together  with  the  right  to  the 
property;  and  the  name  of  a  firm  can  under  certain  conditions  be  trans- 
ferred to  others  in  connection  with  a  transfer  of  the  business. 

Under  this  heading,  too,  existing  legislation  is  only  sporadic;  and  this 
is  because  the  law  of  names  has  not  been  thoroughly  developed  in  all 
its  possible  ramifications.  The  above-mentioned  special  laws  which  as  a 
rule  are  to  be  found  in  most  civilised  states,  are  in  fact  not  isolated 
positive  rules,  but  must  be  understood  as  a  few  special  manifestations 
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of  a  more  general,  leading  legal  principle,  lo  be  applied,  where  there 
are  no  direct  regulations  in  the  laws  of  a  couAtry  excluding  such  a 
principle. 

This  general  legal  principle  must,  so  far  as  I  can  see,  he  expressed  in 
this  way:  it  is  contrary  to  law  to  appropriate  to  oneself  the  name 
belonging  to  another — whether  it  be  a  person,  a  real  property,  a  firm, 
a  society,  a  joint-stock  company,  an  institution,  an  authority  or  a  founda- 
tion. The  general  rule  of  damages  for  torts  ought  not  to  be  limited  to  the 
number  of  special  legal  regulations  which  here  and  there  express  this 
rule,  but  should  apply  to  the  protection  of  every  human  good  that  can 
be  so  protected,  and  that  is  not  morally  unworthy  thereof,  and  the  same 
holds  good  of  the  more  general  protection  against  illegal  actions,  which 
can  be  given  by  laying  down  injunction  against  them.  Such  a  general 
rule  of  damages  for  tort  exists  already  in  the  law  of  some  countries,  e.  g., 
the  Scandinavian  countries  and  France. 

There  can  therefore  hardly  be  any  doubt,  even  if  there  is  no  special 
statement  in  a  statute,  that  it  must  be  considered  contrary  to  law,  if  a 
new  foundation  takes  the  name  of  an  older  existing  institution,  or  if  a 
new  school  or  college  calls  itself  the  university,  without  permission. 
Furthermoree  it  is  contrary  to  law  if  a  private  court  of  arbitration  calls 
itself  the  High  Court  or  the  Court  of  Appeal.  In  the  same  way  it  would 
presumably  be  contrary  to  law  in  Sweden  if  a  new  foundation  called 
itself  the  Nobel  Foundation,  or  if  a  similar  institution  in  America  took 
the  name  of  the  Rockefeller  Foundation. 

From  a  social  point  of  view  it  is  important  that  the  institutions 
existing  in  the  community,  private  and  public  societies,  foundations, 
public  organisations  as  well  as  persons,  firms,  real  properties  and  the 
like  should  be  able  to  keep  their  names  undisturbed.  There  is  both  a 
moral  and  a  purely  practical  interest  behind  this  legal  protection.  To 
begin  with  it  would  be  contrary  to  all  higher  sense  of  justice  if  new 
institutions — societies,  foundations,  estates — w^ere  to  be  able  to  appro- 
priate the  names  of  existing  institutions  and  the  esteem,  good  opinion 
and  the  like  attached  to  them  without  the  permission  of  these  organisa- 
tions. But  secondly,  the  community  is  for  many  reasons  purely  practically 
interested  in  the  signs  of  identification  not  being  bungled  or  confused, 
so  that  mistakes  and  confusion  arise  between  the  different  institutions 
owing  to  likeness  or  identity  of  names.  Even  in  the  matter  of  the  postal 
department  this  might  lead  to  considerable  inconvenience,  in  wrong 
addresses,  double  work  in  the  despatch  of  postal  communications,  etc. 
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d.    The  Right  to  One's  Own  Portrait. 

In  the  legislation  of  the  slates  some  regulations  are  now  and  then  to 
be  found  on  this  legal  privilege  also.  Thus  in  several  laws  on  artists' 
rights  there  Is  a  regulation  according  to  which  a  publication  of  reproduc- 
tions of  a  work  of  art  of  portraits  and  portrait  busts  must  not  take  pbce 
without  the  consent  of  the  person  portrayed,  or,  if  they  are  commissioned 
by  the  consort,  children,  parents,  adoptive  parents  or  brothers  and  sisters 
of  the  subject  of  the  portrait,  then  by  those  who  have  given  the  commis- 
sion. If  the  subject  of  the  portrait  is  dead,  the  right  belonging  to  him 
is  exercised  by  his  surviving  consort,  children,  parents,  adoptive  parents 
or  brothers  or  sisters  in  the  order  stated.  In  a  particular  department, 
that  of  legal  proceedings,  citizens  are  given  an  indirect  protection  of  the 
same  legal  benefit  in  the  prohibition  to  be  found  in  a  few  modern  laws, 
against  taking  photographs  or  making  drawings  in  the  court  of  law 
during  a  trial,  whether  of  the  parties  to  the  trial,  witnesses  or  others, 
unless  the  judge  in  a  few  cases  gives  permission  to  do  so  (see  in  Danish 
law  the  statute  on  the  administration  of  justice  of  October  1st,  1936  §  31, 
4th  piece). 

These  scattered  regulations  are  not  isolated,  but  must  be  understood 
as  the  outcome  of  a  more  general  principle,  which  must  not  only  strike 
at  publication  but  also  at  the  preceding  stage,  the  portraiture,  drawing, 
photographing  of  a  person.  There  must  be  a  personal  right  belonging  to 
every  human  being,  not  only  in  other  respects  to  dispose  of  his  own 
person  and  its  appearance,  but  also  to  decide  whether  one's  person  is  to 
be  portrayed,  and  how  far  a  delineation  of  it  is  to  be  submitted  to  the 
public.  This  sphere  too  must  belong  to  the  individual  existence  of  a 
human  being,  to  his  private,  personal  life,  for  which  he  can  demand 
peace.  It  follows  that  here,  without  any  expressed,  positive  rule,  there 
must  be  a  general  legal  principle  which  can  be  formulated  thus:  it  is 
contrary  to  law  to  delineate,  draw,  photograph  or  in  other  ways  present 
the  appearance  of  a  person  to  others  and  to  distribute  this  presentation 
in  wider  circles  and  thereby  publish  it,  unless  the  consent  of  the  person 
concerned  has  been  obtained.  Thus,  e.  g.,  it  must  be  considered  contrary 
to  law  for  the  press  to  take  a  photograph  of  a  person  and  to  publish  it 
without  the  consent  of  that  person.  It  is  another  matter,  though,  that 
if  a  person  permits  a  press  photographer  to  take  a  photograph  of  himself, 
he  must  be  fully  aware  that  the  photograph  will  as  a  rule  be  published 
in  the  daily  newspaper  concerned,  thus  giving  the  tacit  consent  of  the 
subject  to  publication.  On  the  other  hand,  if  the  photograph  is  taken 
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against  his  will,  he  must  be  able  to  lay  down  an  injunction  against  its 
publication,  while  he  must  likewise,  by  force  of  the  general  right  of 
self-defence,  be  able  to  prevent  the  taking  of  the  photograph,  e.  g.,  by 
depriving  the  photographer  of  his  camera,  or,  when  the  photograph  has 
been  taken,  by  preventing  the  use  of  the  photograph,  e.  g.,  by  destroying 
the  plate  or  eventually,  if  the  photographer  refuses  to  give  it  up,  by 
taking  it  from  him,  or  by  destroying  the  camera  containing  the  photo- 
graph, which  right  of  self-defence  is  in  fact  acknowledged  by  the  Danish 
courts  (see  the  case  in  the  law  reports,  Ugeskrift  for  Retsvsesen,  1916.729). 
Taking  a  photograph  or  making  a  drawing  of  a  person  without  his 
consent,  and  the  subsequent  publication  of  the  photograph  or  drawing 
must  also  presumably  in  Scandinavian  law  be  liable  to  incur  punish- 
ment as  a  violation  of  the  peace  of  private  life. 

A  case  may  be  taken  from  Germany  in  1927,  in  which  a  firm  of  publisher's 
had  placed  on  the  cover  of  a  book  a  portrait  of  a  Prussian  prince  then  living, 
without  his  consent,  and  in  which  the  judges  rightly  found  that  the  pubhshers 
should  remove  the  picture  flrom  the  cover  of  the  book,  the  sentence  justly 
not  taking  into  any  consideration  the  assertion  of  the  defendants  that  the 
prince,  a  grandson  of  the  German  Emperor  (ex-Kaiser)  belonged  to  history 
and  therefore  to  the  public.  This  last  view  can  at  any  rate  only  be  of  import- 
ance in  the  case  of  1)  deceased  persons  and  only  2)  persons  who  have  played 
a  particular  part  in  the  history  of  the  country. 

Every  one  has  a  right  to  protest  against  having  his  portrait  exhibited  in 
public,  or  being  used  as  advertisement  for  a  commodity.  The  Norwegian 
lawyer  Ragnar  Knoph  further  assumes  that  one  is  protected  against  an  actor 
using  a  too  aggressive  make-up,  in  which  he  is  no  doubt  right.  It  is  however 
not  contrary  to  law  if  one  actor  parodies  another. 

— -While  Scandinavian  and  French  law  acknowledge  a  quite  general  principle 
of  liability  to  damages  for  torts,  such  a  general  principle  is  not  yet  acknow- 
ledged in  English  law. 


e.  The  Right  to  General  Mental  peace. 

Protection  against  mental  Annoyances. 

The  mental  peace  of  a  human  being  can  of  course  in  a  high  degree 
be  disturbed  by  other  means  than  the  psychical.  Physical  attacks  on  life 
and  limb,  deprivation  of  property,  besides  causing  physical  injuries,  also 
involve  injuries  of  a  mental  kind,  such  as  disappointment  and  grief. 
These  injuries,  though,  are  naturally  dealt  with  in  connection  with  the 
physical  injuries  caused  by  punishable  actions.  Here,  however,  only 
those  actions  which  attack  the  peace  of  mind  of  a  human  being  will  be 
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considered,  that  is,  actions  of  a  purely  mental,  injurious  character  on 
the  part  of  others,  which  I  will  here  call  mental  annoyance. 

The  utterance  of  threats  ol  punishable  violations  of  life,  health  and 
welfare  is  a  particularly  gross  kind  of  mental  annoyance,  and  this 
annoyance  is  not  only  a  tort,  but  is  punishable  according  to  most  penal 
laws.  Another  gross  mental  molestation  is  that  of  libel,  which  is  like- 
wise not  only  a  tort  but  in  many  countries  to  a  certain  extent  also 
punishable. 

Meanwhile  there  are  other  kinds  of  mental  annoyances  which,  though 
they  may  not  be  so  gross  as  threats  or  libel,  are  still  such  essential 
violations  of  a  fellow-man's  peace  of  mind  that  they  m.ust  be  considered 
a  breach  of  the  law  and  in  some  cases  even  punishable.  The  penal  laws 
do  in  fact  often  contain  regulations  against  offences  which  can  be  called 
mental  persecution.  Thus  the  law  in  many  countries  punishes  the 
person  who  disturbs  the  peace  of  another  by  forcing  himself  upon  him, 
in  spite  of  previous  warnings  by  the  police,  and  pursuing  him  with 
written  communications  or  annoying  him  in  other  ways.  But  this 
persecution,  apart  from  this  case,  that  is,  even  if  it  does  not  occur  in 
defiance  of  a  formal  police  warning  and  therefore  is  not  punishable, 
must  presumably  be  contrary  to  law,  so  that  an  injunction  can  be  laid 
down  against  the  persecution.  There  are  in  fact  not  infrequent  practical 
instances  in  which  a  man,  after  separation  from  his  wife,  persists  in 
following  her  in  the  street,  and  in  standing  outside  the  place  where  she 
is  employed,  a  form  of  persecution  which  can  be  so  serious  an  annoy- 
ance, e.  g.,  in  the  shop  where  she  is  employed,  that  she  is  exposed  to  the 
risk  of  losing  her  employment  if  this  persecution  does  not  cease.  In 
such  a  case  the  civil  sanctions,  injunction  and  damages,  would 
therefore  be  required.  A  molestation  akin  to  this  is  to  be  seen  when 
crowds  of  workmen  persist  in  accompanying  men  who  are  willing  to 
work  (strike  breakers)  from  the  place  where  they  w^ork  to  their  homes. 

A  fonn  of  -mental  amioyance  not  quite  so  gross  is  the  so-called  act  of 
persistent  staring.  In  public  premises  everyone  is  of  course  at  liberty  to 
look  at  everyone  else,  and  to  observe  closely  anyone  who  for  some  reason 
or  other  may  have  attracted  his  particular  attention.  Everyone  who 
chooses  to  spend  his  time  in  a  public  place  must  put  up  with  it.  It  does 
not  follow,  though,  that  one  has  a  right  to  stare  at  people,  that  is, 
persistently  for  some  length  of  time  to  stare  at  them,  which  may  be  felt 
by  some,  especially  by  women,  to  be  a  real  annoyance,  not  to  say  an 
insult.  The  application  of  legal  means  would  in  general  be  unpractical 
in  these  cases.  But  here  too,   is  an  instance  in  which,  according  to 
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circumstances,  it  might  be  advisable  to  make  use  of  legal  means  more 
supple  than  the  well-known  old  ones,  especially  of  the  atonement  fine, 
which  can  be  adjusted  exactly  according  to  the  kind  of  instance,  taking 
into  special  consideration  whether  the  staring  is  repeated  and  assumes 
the  character  of  persecution. 

Finally  mention  must  be  made  of  a  mental  molestation  which  has 
become  particularly  practical  after  the  invention  of  the  telephone,  and 
which  consists  in  anonymous  calls  with  a  malicious  purpose,  e.  g.,  a 
false  report  to  a  wife  in  her  home  that  her  husband,  who  is  in  town, 
has  had  an  accident  and  has  been  taken  to  hospital,  and  so  on.  In  earlier 
times  anonymous  letters  where  sometimes  used  for  purposes  of  this 
kind,  but  it  is  obviously  far  more  difficult  to  cause  serious  misfortunes 
by  these  means.  A  telephone  call  like  the  above-mentioned  may  cause 
the  person  receiving  it  a  shock  with  the  most  serious  consequences  to 
life  and  health,  and  this  has  in  fact  happened  in  some  cases.  As  a  rule 
it  is  technically  impossible  to  trace  the  anonymous  sender  of  the  tele- 
phone call.  But  if  it  should  be  possible  in  special  cases,  it  would  be 
necessary  to  make  use  of  the  general  sanctions  of  the  law,  of  punish- 
ment and  eventually  damages  or  a  fine. 


The  general  personal  rights  or  the  rights  of  man  which  I  have  tried 
above  to  analyse,  have  fought  their  way  on  through  the  violent  social 
struggles  of  thousands  of  years,  through  revolutions  and  wars,  to 
continually  greater  and  greater  recognition.  The  struggle  for  these  rights 
has  cost  mankind  streams  of  blood  and  countless  sufferings  in  the  course 
of  the  ages.  What  has  not  the  slavery  of  thousands  of  years  and  the 
struggle  for  its  abolition  alone  cost  human  life!  To  this  may  be  added 
the  revolutions  of  the  seventeenth,  eighteenth  and  nineteenth  centuries 
and  the  struggles  for  the  deliverance  of  these  rights  from  the  arbitrary 
interference  of  the  power  of  the  State.  In  this  respect  the  nations  of 
Europe,  nay,  the  nations  of  the  whole  world,  are  indebted  to  the  English 
people,  which  first  of  all,  through  two  revolutions  already  in  the 
seventeenth  century,  under  the  leadership  of  its  best  men  and  the 
sacrifice  of  its  best  blood  liberated  human  rights  from  dependence  on  the 
arbitrary  power  of  the  State,  and  won  for  manlvind  civic  liberty  in  the 
best  sense,  physically  and  spiritually,  which  has  since  then  been  the 
great  common  cultural  possession  of  the  nations.  The  lot  of  humankind 
is  such  that  nearly  every  right  has  to  be  won  through  struggle.  That 
human  right  which  has  been  won  at  the  greatest  cost  of  struggle  and 
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suffering  is  that  which  is  the  most  highly  prized  by  the  people.  But 
once  it  has  at  last  been  gained,  the  precious  cultural  possession  which 
are  the  rights  of  man  must  never  again  be  forfeited,  never  again  be 
lost  to  mankind,  quite  regardless  of  whether  the  constitution  in  the 
government  of  the  State  changes.  As  I  shall  try  to  show  later,  the  greatest 
and  most  fatal  error  of  the  present  confused  times  is  that  it  has  mistaken 
civic  liberty  for  democracy.  Civic  liberty,  expressed  by  the  rights  of 
man,  must  never  be  lost,  even  if  government  by  the  people  must  be 
abandoned. 


CHAPTER  16 
FAMILY  LAW  AND  THE  LAW  OF  INHERITANCE 

Experience  has  shown  that  no  civilized  society  has  hitherto  been  able 
to  dispense  with  marriage  as  an  institution.  Like  everything  else  that  is 
human  this  institution  also  has  its  weak  points.  But  taken  as  a  whole 
marriage  has  proved  to  work  satisfactorily  for  society  in  both  a  personal 
and  an  economic  respect.  The  proof  lies  in  the  fact  that  even  though  the 
number  of  divorces  has  greatly  increased  in  recent  times,  it  is  the  larger 
percentage  of  the  total  number  of  marriages  that  continue  to  exist. 
Moreover,  under  modern  legislation  marriage  is  a  fairly  flexible  institu- 
tion, which  can  adapt  itself  to  highly  varied  circumstances.  In  an 
economic  respect  the  partners  in  marriage  can  airange  their  mutual 
relations  on  the  whole  as  freelj-  as  they  please,  as  they  can  choose 
between  sharing  their  economy,  a  legal  partnership  in  their  estate,  and 
a  completely  separate  economy.  In  a  personal  respect  they  are  also 
freely  situated.  Thus  there  is  nothing  to  prevent  them  from  living  apart 
should  they  prefer  to  do  so  and  are  agreed  about  it.  In  that  case  it  is 
only  a  question  of  money.  Several  married  couples  do  in  fact  already 
live  separately,  especially  those  who  have  each  their  independent  trade 
or  profession,  both  in  separate  economy,  with  separate  ownership  and 
each  living  apart  from  the  other. 

Finally,  it  must  be  pointed  out  that  for  the  children  marriage 
undoubtedly  provides  the  best  and  most  secure  circumstances  in  which 
to  live.  Experience  shows  that  children  born  out  of  wedlock  are  far  more 
exposed  to  criminality,  sickness  and  mortality  than  the  children  of 
married  parents.  The  law  ought  therefore,  on  the  question  of  divorce, 
to  take  into  special  consideration  whether  there  are  children  of  the 
marriage  under  the  age  of  eighteen  or  not. 

20 
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1.   THE  LAW  OF  THE  FAMILY 
a.  Entering  into  marriage.  The  qualifications  for  marriage. 

It  is  natural  that  marriage  laws  should  impose  certain  conditions  with 
regard  to  age  and  health  for  entering  into  matrimony.  Scandinavian 
marriage  law  requires  that  the  husband  shall  as  a  rule  be  twenty-one 
and  the  wife  eighteen  years  of  age  in  order  to  enter  into  matrimony,  and 
that  those  who  intend  to  marry  must  not  suffer  from  any  mental  disease, 
imbecility,  chronic  alcoholism,  epilepsy  (in  a  severe  degree)  and 
infectious  sexual  disease.  The  purpose  at  the  back  of  these  regulations  is, 
however,  to  a  great  extent  weakened  by  connections  out  of  wedlock  being 
formed  to  a  rather  wide  extent  between  persons  suffering  from  these 
diseases.  These  legal  regulations  therefore  demand,  as  a  necessary 
supplement,  that  the  imbecile,  insane,  chronic  alcoholists  and  epileptics 
shall  be  sterilised  to  a  far  greater  extent  than  permitted  by  the  legislation 
of  most  countries,  and  most  particularly  must  this  sterilisation  be  per- 
formed in  these  cases  to  a  rather  wide  extent,  even  against  the  will  of 
the  persons  concerned.  Compared  with  such  compulsory  sterilisation  the 
regulations  in  the  marriage  laws  mentioned  are  not  of  much  practical 
value. 

Besides  conditions  respecting  age  and  health  the  marriage  laws  im- 
pose certain  negative  conditions  with  regard  to  kinship  and  affinity 
through  marriage,  that  is,  prohibition  against  certain  groups  of  con- 
sanguinity and  affinity  through  marriage.  In  earlier  times  these  pro- 
hibitions were  far  more  numerous  than  at  the  present  day.  In  European 
states  a  number  of  far-reaching  prohibitions  were  introduced  in  earlier 
laws  under  the  influence  of  the  Catholic  Church  (which  founded  its  laws 
on  the  Old  Testament)  against  marriage  between  persons  whose  kin- 

In  Danish  law  compulsory  castration  and  sterilisation  is  permitted  only  to 
a  very  limited  extent,  see  statute  No.  176,  May  11th  1933,  cf.  statute  No.  171, 
May  16th  1934.  The  first  Danish  law  on  this  subject  became  a  statute  in 
June  1929,  (which  in  essentials  is  built  on  the  voluntary  consent  of  the  subject). 
On  the  experiences  on  the  basis  of  these  laws  see  Knud  Sand:  Legal  Castration, 
Ten  Years'  Experience  of  Legal  Castration  in  Denmark,  A  Treatise  in  Nordisk 
Tidsskrift  for  Strafferet,  1939,  283 — 385.  During  these  ten  years  the  number  of 
castrations  has  only  been  190,  p.  315  of  the  treatise  mentioned.  As  the  chief 
result  of  the  experiences  the  author  establishes  that  in  the  main  castration 
has  in  these  cases  worked  satisfactorily  as  a  social  measure,  pp.  380 — 383.  In 
this  one  must  agree  with  the  author.  On  the  other  hand  one  cannot,  in  my 
opinion,  on  the  basis  of  the  experience  gained  from  this  material,  draw  the 
conclusion  that  castration  to  a  wider  extent  would  not  be  desirable.  Inci- 
dentally, in  the  190  cases  mentioned  the  castration  was  voluntary. 
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ship  was  comparatively  distant,  such  as  between  a  man  and  the  daughter 
of  his  sister  or  brother,  or  the  sister  of  his  father  or  mother,  between 
cousins  and  sometimes  also  between  a  man  and  the  sister  of  his  deceased 
wife.  In  most  states  these  prohibitions  gradually  became  more  and  more 
limited,  and  in  the  law  of  the  present  day  they  have  finally  been  limited 
to  marriage  between  relatives  in  the  direct  ascending  and  descending 
line  (between  parents  and  children,  grand  parents  and  grandchildren, 
etc.)  and  between  brothers  and  sisters  (whole  and  half  brothers  and 
sisters)  and  between  persons  related  by  marriage  in  the  direct  ascending 
and  descending  line  (step-parents  and  step-children,  parenls-in-law  and 
sons  and  daughters-in-law).  It  is  difficult  to  find  a  reason  for  the  last- 
mentioned  prohibitions — against  marriage  between  persons  related  by 
marriage.  In  earlier  times,  when  the  daily  life  within  the  family  com- 
prised a  far  larger  circle  than  at  the  present  day,  this  prohibition  may 
to  a  certain  extent  have  been  justified,  in  the  direction  of  securing  peace 
against  disturbance  and  strife  from  sexual  reasons.  But  at  the  present 
day  this  consideration  has  not  much  weight.  In  our  times  parents-in- 
law  and  children-in-law  always  live  in  households  far  apart,  and  step- 
daughters and  step-sons  have  in  most  cases — particularly  in  the  very 
prevalent  self-supporting  life  of  young  women  of  the  present  day — lost 
connection  with  the  home  of  the  step-parents  at  a  time  when  sexual  rela- 
tions might  be  possible.  In  the  most  recent  times  one  country  in 
particular  has  been  a  pioneer  country  to  break  with  this  antiquated  pro- 
hibition, that  is,  in  Danish  law  in  the  marriage  act  of  June  30th  1922, 
§  13,  having  decided  that  a  permission  may  be  granted  for  the  contract- 
ing of  marriage  between  the  persons  mentioned  who  are  connected  by 
marriage.  Certain  conditions  are  imposed,  however,  in  §  13  for  granting 
this  permission,  especially  that  the  earlier  marriage  shall  have  been 
dissolved  by  death.  No  harm  would  be  done  by  cancelling  these  con- 
ditions, as  no  real  interests  seem  to  be  in  any  way  endangered  by  their 
being  cancelled.  It  must  also  be  noted  that  the  permission  given  by 
this  law  to  marriage  between  those  related  by  marriage,  from  the  ex- 
perience gained  during  all  the  years  in  which  it  has  existed,  is  not 
known  to  have  given  occasion  to  any  kind  of  undesirable  circumstances. 
Lately  Norway  has  followed  the  example  of  Denmark  by  passing  an 
act  giving  the  same  permission. 

There  remain  then,  of  marriage  prohibitions  against  contracting 
marriage,  only  marriage  between  parents  and  children  (and  other 
relatives  in  the  direct  ascending  and  descending  line)  and  between  bro- 
thers and  sisters  (whole  and  half  brothers  and  sisters).  It  is  very  difficult, 
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however,  to  find  scientifically  the  real  reasons  which  might  lie  behind 
even  these  prohibitions.  In  earlier  times  there  were  certain  rather  vague 
ideas  that  these  prohibitions  were  due  to  a  fear  that  marriage  between 
persons  closely  related  might  endanger  the  health  of  the  offspring,  or, 
as  it  is  also  said,  that  inbreeding  would  create  degenerate  individuals. 
In  any  case,  any  hope  of  finding  a  reason  for  the  prohibition  in  this  con- 
nection must  be  given  up  by  modem  science.  According  to  the  research 
of  biology  and  medical  science  marriage  between  closely  related  persons 
presumably  does  not  present  any  danger  to  the  health  of  the  offspring. 
In  the  states  of  antiquity,  in  which  marriage  between  brothers  and 
sisters  was  permitted,  there  is  no  evidence  whatever  that  the  offspring 
of  these  marriages  were  of  poorer  quality  as  regards  health  than  those 
of  other  marriages;  on  the  contrary,  there  are  several  instances  of  the 
children  of  marriages  between  brothers  and  sisters  being  of  a  very  high 
quality.  This  agrees  also  with  experiences  from  the  animal  world,  in 
which  an  actually  planned  inbreeding  has  in  a  very  high  degree  decided 
the  development  of  greatly  improved  breeds.  It  is  only  when  there  are 
the  same  hereditary  diseases  in  the  family  of  the  married  couples,  that 
there  is  a  danger  of  the  offspring  becoming  very  particularly  burdened 
with  them;  but  this  applies  also  to  married  couples  who  are  not  related, 
and  in  whose  families  the  same  tendencies  to  hereditary  diseases  is 
present. 

Other  reasons  then,  must  be  found  for  the  prohibition  between  these 
closely  related  persons.  Here  it  may  presumably  be  indicated,  in  support 
of  the  prohibition,  that  in  the  very  close  family  circle  here  concerned, 
it  is  important  that  there  should  be  complete  security  in  the  common 
life  of  the  family  from  sexual  attractions  disturbing  its  peace  and  which 
it  is  supposed  can  best  be  attained  when  every  thought  about  it  must 
be  excluded  in  advance  by  the  prohibition  mentioned.  Against  this  it 
may  be  remarked,  though,  that  this  purpose  will  normally  be  attained, 
even  without  the  prohibition  of  the  law.  As  a  rule  sexual  attraction 
presupposes  a  certain  margin  of  lack  of  knowledge  of  the  person  con- 
cerned. But  brothers  and  sisters — about  whom  alone  there  can  be  any 
practical  question — normally  know  each  other  far  too  well  for  any 
possibility  of  attraction  arising  in  that  respect.  In  the  few,  relatively 
very  rare  cases  in  life  in  which  sexual  feelings  arise  between  these 
persons,  experience  shows  that  the  prohibition,  with  its  attendant  penal 
regulations,  nevertheless  does  not,  at  any  rate  often,  have  a  sufficiently 
deterrent  effect.  Yet  as  it  cannot,  on  the  other  hand,  be  denied  in  ad- 
vance that  the  prohibition  with  its  attendant  punishment  may  have  some 


313 

effect  in  the  direction  of  securing  immunity  from  sexual  disturbances  in 
the  common  life  of  these  closely  related  persons,  a  peace  which  must 
undoubtedly  be  considered  a  great  social  good,  it  seems,  all  things  con- 
sidered, that  it  is  right  to  maintain  the  marriage  prohibitions  mentioned 
for  brothers  and  sisters,  parents  and  children  in  general. 

These  reasons,  however,  do  not  suffice  in  the  special  cases  in  which, 
for  instance,  half-brothers  and  half-sisters  have  never  known  each 
other  as  children  and  do  not  meet  each  other  until  they  are  grown  up, 
and  not  knowing  that  they  are  half-brother  and  sister  conceive  a  liking 
for  each  other.  In  the  complicated  circumstances  of  the  present  day, 
especially  in  the  inmiense  masses  of  urban  population,  but  sometimes 
also  in  the  country  it  happens  that  an  illegitimate  child  is  adopted  by 
strangers,  that  its  father  and  mother  afterwards  marry  another  than  the 
person  by  whom  they  had  the  child,  that  children  are  bom  of  this 
marriage,  and  that  one  of  the  children,  e.  g.,  a  son,  years  after  meets 

On  the  occasion  of  the  bill  which  became  the  marriage  law  of  Juni  30th  1922, 
the  Council  of  Forensic  Medicine  gave  a  declaration  which  dealt,  inter  aha, 
also  with  the  question  of  the  effects  of  inbreeding.  On  this  question  the  declara- 
tion of  the  Council  of  Forensic  Medicine  s;tates:  "In  the  investigations  of  recent 
years  it  has  been  established  that  marriage  between  blood  relations  has  not  in 
itself  any  adverse  influence  on  the  offspring.  "With  regard  to  animals  it  has 
been  found  that  inbreeding  can  be  continued  for  a  long  period  and  within 
quite  small  strains,  yet  showing  no  loss  as  regards  size,  fertiUty  or  productivity. 
On  the  contrary  it  is  in  this  very  manner  that  it  has  been  possible  (by  intensive 
inbreeding  and  incestuous  breeding)  to  produce  some  of  the  finest  races  of 
domestic  animals  known  to  us,  e.  g.,  the  English  thoroughbred  horse,  shorthorn 
cattle  and  merino  sheep.  A  similar  method  (compulsory  marriage  between 
brothers  and  sisters)  was  employed  in  ancient  Egypt  in  order  to  preserve  the 
ruling  family  from  adimixture  of  poorer  foreign  blood,  and  the  result  was  in 
many  cases  excellent.  It  is  likewise  known  that  incestuous  marriages  (between 
father  and  daughter)  were  customary  for  economic  reasons  in  a  great  number 

of  Indian  tribes,  without  the  tribe  degenerating  on  that  account If  you 

contemplate  the  small,  isolated  communities  that  propagate  their  species  from 
century  to  century  without  any  intermixture  of  foreign  blood  worth  mentioning. 
and  in  which  aU  individuals  are  consequently  related  to  each  other  (the  inha- 
bitants of  remotely  situated  fishing-villages,  of  inaccessible  mountain  regions, 
the  Jewish  colonies  of  earlier  times)  it  is  seen  that  such  tribes  are  in  many 
cases  able  to  preserve  a  state  of  perfect  health. 

Presumably  it  can  therefore  be  established  as  an  experience  tliat  inbreeding 
has  not  in  itself  any  adverse  influence,  if  only  the  stocks  concerned  are  perfectly 
healthy.  It  is  different,  on  the  other  hand,  when  hereditary  diseases  or  tenden- 
cies to  disease  are  present  in  the  stock.  In  that  case  the  prospect  of  inheritance 
is  of  course  increased  by  marriage  between  blood  relations.  The  injurious 
consequences  which  have  actually  been  seen  observed  in  continued  inbreeding 
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the  child  who  had  been  adopted  by  strangers,  a  half-sister,  and  that 
these  two  young  people,  who  have  not  the  slightest  suspicion  that  they 
are  related,  feel  strongly  attracted  to  each  other,  perhaps  just  because 
they  have  a  particular  likelihood  for  understanding  each  other.  As  the 
adopting  parents  as  a  rule  insist  on  the  adopted,  illegitimate  child's 
parents  not  learning  who  the  adopting  parents  are,  in  order  that  every 
connection  between  the  child  and  its  parents  may  be  broken  off,  and 
conversely,  that  they  do  not  wish  to  know  who  these  parents  are,  it 
may  happen  that  these  half-brothers  and  half-sisters  get  married  and 
have  children  without  ever  getting  to  know  the  real  circumstances.  But 
if  the  real  state  of  affairs  should  happen,  e.  g.,  many  years  after  to  be 
discovered,  when  they  have  had  children  and  have  lived  their  lives 
together,  it  seems  rather  unreasonable  to  dissolve  such  a  marriage,  other- 
wise a  happy  one.  No  justifiable  social  interest  can  be  found  to  give  a 

are  due  solely  to  the  intensified  inheritance  of  adverse  qualities  and  tenden- 
cies." (Italics  by  the  Council). 

Originally  there  does  not,  as  a  rule,  seem  to  have  been  a  prohibiition  against 
marriage  between  near  relations  among  the  Indo-European  peoples.  Among 
several  of  these,  inter  alia  the  Greeks  and  Scandinavians,  marriage  between 
brother  and  sister  is  distinctly  mentioned,  especially  between  half-brother  and 
half-sister,  as  of  frequent  occurrence.  These  prohibitions  only  acquired  force 
in  the  Middle  Ages,  among  the  Teutons  too,  under  the  influence  of  the  Church 
and  often  under  great  resistance  by  the  people.  The  prohibition  of  the  Church 
against  marriage  between  relatives  and  relations  by  marriage  is  derived  mainly 
from  a  non-Indo-European  people,  that  is,  the  Jewish,  whose  Mosaic  law 
contained  a  number  of  such  prohibitions. 

Among  very  primitive  peoples  in  Asia  and  Africa  ;these  prohibitions  are  met 
with  over  a  wide  range.  The  causes,  not  to  mention  the  reasons  for  these  rules 
amiong  the  primitive  peoples,  will  be  looked  for  in  vain.  At  any  rate  it  has  not 
been  possible  hitherto  to  trace  them  with,  certainty.  Probably  'they  have  some- 
thing to  do  with  primitive  religious  ideas.  As  a  rule  there  is  no  rational  founda- 
tion for  tabu  rules  which  are  lost  in  a  religious  mysticism  at  a  low  stage. 

For  the  historical  elucidation  of  these  conditions  see  especially  Stig  Juul: 
"Die  Inzestregeln  in  den  indoeuropaischen  Rechten"  in  Classica  et  Mediaevalia, 
Vol.  II,  1939,  pp.  27-34,  and  the  hterature  referred  to  there. 

That  to  which  the  Council  of  Forensic  Medicine  aUudes  in  the  declaration 
quoted  above,  in  the  mention  of  the  ruling  family  in  Egypt,  is  the  circumstance 
that  King  Ptolemy  II  was  the  son  of  King  Ptolemy  I  and  his  half-sister,  and 
that  this  Ptolemy  II  was  one  of  the  wisest  rulers  of  Egypt,  remarkable  both  as 
a  statesman  and  as  a  military  commander.  He  protected  art  and  science.  In 
addition  it  may  be  mentioned  that  Ptolemy  III,  Euergetes  (the  Benefactor)  who 
was  also  eminent  both  as  a  statesman  and  mihtary  commander,  was  the  son  of 
Ptolemy  II  and  his  sister.  This  vigorous  ruler,  then,  was  both  the  son  and 
grandson  of  a  brother  and  sister. 
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reason  for  this.  It  also  happens,  though,  that  the  young  people  discover 
the  real  relationship  before  marriage,  and  this  may  give  rise  to  a  tragedy, 
the  sufferings  and  disasters  of  which  are  not  in  any  reasonable  pro- 
portion to  the  value  of  a  prohibition  entirely  without  exception  in  this 
sphere.  It  happened  some  years  ago  in  Copenhagen  that  a  young  man 
and  woman  were  found  drowned  in  the  harbour,  and  that  they  had 
tied  themselves  together  with  a  strap.  It  was  reported  later  that  they, 
who  did  not  know  that  they  were  half-brother  and  half-sister — the  man 
being  the  illegitimate  son  of  the  young  girl's  father — on  discovering  this, 
resolved  to  seek  death  together.  Shortly  before  this  the  father  took  his 
own  life  when  he  heard  of  the  relationship.  It  does  not  seem  possible  to 
justify  this  tragedy,  which  reminds  one  of  the  thrilling  drama  of  fate 
of  Sophocles,  by  the  prohibition,  the  only  reason  for  which  seems  to 
be  that  which  is  indicated  above,  for  in  these  special  cases  the  sexual 
peace  of  intimate  family  life  between  children  who  grow  up  together 
has  never  been  threatened  at  all. 

As  it  may  presumably  be  justifiable,  then,  as  a  chief  rule  in  the 
marriage  law  and  the  penal  law  to  uphold  the  old  prohibition  against 
marriage  (and  other  sexual  connection)  between  whole  and  half-bro- 
thers and  half-sisters,  and  between  parents  (and  other  relatives  in  the 
direct  line),  there  seems  to  be  good  reason  at  the  same  time  to  warrant 
a  rule  of  dispensation  in  the  particularly  limited  exceptional  cases 
mentioned. 

b.  The  Dissolution  of  Marriage. 

The  Scandinavian  marriage  laws  are  to  a  wide  extent  founded  on 
the  principle  of  voluntary  agreement.  The  rules  of  these  laws  on  sepa- 
ration and  divorce  rest  in  the  main  on  the  consideration  that  the  con- 
tinuance of  a  marriage  will  in  the  long  run  not  be  of  any  value  to  the 
partners  of  the  marriage,  the  childi'en  or  the  community  if  the  life  to- 
gether has  to  be  compulsory,  if  it  has  to  be  continued  against  the  will 
of  the  consorts.  In  such  cases  the  community  must  confine  itself  through 
suitable  rules  of  law  to  counteracting  the  thoughtless  and  unconsidered 
dissolution  of  the  marriage,  by  providing  conditions  for  the  married 
couple  for  a  serious  consideration  of  their  circumstances  through  the 
arrangement  of  the  two  stages,  separation  and  divorce,  in  the  period 
between  them,  that  is,  before  the  final  dissolution  of  the  marriage.  The 
Scandinavian  law  of  marriage  rules  1)  that  married  couples  who,  be- 
cause of  deep  and  lasting  disagreement,  find  that  they  cannot  continue 
living  together,  and  who  are  agreed  in  desiring  separation  and  in  the 
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arrangement  of  their  obligation  of  mutual  support,  and  their  relations 
to  the  children,  can  obtain  permission  for  separation  from  the  chief  au- 
thority and  at  the  end  of  a  year  (in  Danish  law  a  year  and  a  half) 
finally  divorce  after  the  separation.  Next  the  Scandinavian  law  decides 
2)  that  even  if  the  partners  in  the  marriage  are  disagreed  (about  the 
separation  and  its  terms),  each  of  them  can  obtain  separation  when  the 
relations  between  them  must  be  considered  to  be  ruined,  unless  the 
disagreement  is  mainly  due  to  the  attitude  of  the  plaintiff  towards  the 
other  party,  and  after  a  certain  period  of  time  divorce. 

The  only  exception  which,  according  to  the  rules  of  law  mentioned, 
has  been  made  from  the  principle  of  voliuitary  consent,  is  that  which 
has  been  indicated:  that  one  partner  in  a  marriage  cannot  obtain  sepa- 
ration against  the  protest  of  the  other  (and  with  it  divorce),  if  "the  in- 
compatibility is  mainly  due  to  the  attitude  of  the  plaintiff  towards  the 
other  partner  in  the  marriage."  This  exception,  which  is  given  from  the 
example  of  §  142,  2nd  piece  of  the  Swiss  civil  code,  has  given  rise  to 
considerable  difficulties  in  the  courts.  As  it  is  found  to  be  impossible 
in  many  cases  for  the  courts  to  get  to  the  bottom  of  the  mutual  con- 
ditions of  guilt  between  the  parties,  legislation  has  not  been  able  to  form 
fixed  lines  of  direction  on  which  the  courts  might  apply  this  rule  of 
law,  and  in  their  decisions  the  courts  have  therefore  not  been  able  to 
avoid  a  certain  stamp  of  arbitrariness.  In  my  opinion  the  courts  cannot 
be  blamed  for  this,  it  must  be  ascribed  solely  to  the  rule  of  law,  the 
introduction  of  which  into  Scandinavian  law  cannot  be  said  to  have 
been  a  fortunate  measure.  The  purpose  of  the  regulation — the  prevention 
of  too  frequent,  unconsidered  and  unfounded  divorces — is  right  enough. 
But  the  legislator  has  not  observed  that  this  purpose  might  be  obtained 
through  technico-legal  rules  of  law,  which  at  the  same  time  would 
consider  cases  more  individually  in  a  higher  degree  than  has  hitherto 
been  done.  In  my  opinion  cases  should  be  dealt  with  individually, 
partly  with  a  great  consideration  for  the  children  and  partly  after  a 
judgment  of  the  lives  of  the  parties  up  till  then. 

Firstly,  there  seems  to  be  reason  for  making  a  distinction  whether 
there  are  children  of  the  marriage  (under  eighteen)  or  not,  as  a  divorce 
means,  for  the  children,  a  breaking-up  of  the  home  in  which  their 
existence  has  hitherto  had  a  secure  setting.  There  may  therefore  be 
grounds  for  demanding  that  the  parties  should  take  a  longer  time  for 
consideration  before  the  final  divorce  when  there  are  children  than 
when  there  are  no  children,  e.  g.,  a  period  of  separation  of  two  or  three 
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years  in  the  former  case  and  one  year  in  the  latter.  Furthermore,  there 
may  presumably  be  reason  to  take  into  consideration  whether  the 
partner  in  the  marriage  who  desires  separation  or  divorce  has  been 
married  before  and  has  been  divorced,  or  whether  it  is  the  first  time  he 
or  she  applies  for  divorce.  The  scandal  of  the  frequent  divorces  of  the 
same  persons  could  then  be  stamped  by  the  community  in  the  right 
way,  if  the  law  required  a  much  longer  term  between  separation  and 
divorce,  e.  g.,  three  years,  if  the  partner  who  desires  divorce  against  the 
will  of  the  other  has  been  divorced  before,  than  if  it  is  the  first  time 
divorce  has  been  applied  for;  and  the  term  might  be  suitably  extended 
the  oftener  the  same  person  seeks  divorce.  There  is  a  just  experience  in 
the  old  saying  that  one  may  be  allowed  to  malie  a  mistake  once.  This 
holds  good  especially  in  marriages  between  young  people,  who  cannot 
be  expected  to  have  sufficient  knowledge  of  humankind  when  the  choice 
is  made  of  a  companion  for  life.  But  if  the  same  person  repeatedly  makes 
mistakes  in  this  important  relationship,  it  seems  to  be  reasonable  that 
the  law  should  put  him  or  her  in  a  certain  quarantine,  compelling  them 
to  a  serious  consideration  for  a  longer  period. 

If  these  two  rules,  individualising  and  at  the  same  time  technico- 
legally  severe,  were  introduced  into  the  law,  the  doubtful  Swiss  and 
Scandinavian  rule  about  the  guilt  of  the  plaintiff  could  be  omitted 
from  the  law.  The  principle  of  voluntary  consent  would  then  be  fully 
carried  out,  as  no  partner  in  a  marriage  could  in  the  long  run  compel 
the  other  to  a  marriage  which  was  of  no  value  to  the  community;  but 
at  the  same  time  the  law,  by  means  of  the  two  rules  suggested,  would 
presumably  to  some  extent  counteract  too  frequent  and  unconsidered 
divorces  and  thereby  take  the  children  into  due  consideration. 

c.  The  properly  of  married  couples. 

The  relatively  best  arrangement  of  the  conditions  of  property  between 
married  couples  is  undoubtedly  that  of  the  separate  arrangement  pre- 
vailing in  England  and  other  Anglo-Saxon  countries,  by  which  each  of 
the  partners  disposes  of  the  property  which  he  or  she  has  acquired, 
whether  by  inheritance,  gift  or  own  activity;  and  all  this  becomes  the 
sole  property  of  either  partner  in  the  event  of  divorce  or  the  death  of 
the  other.  Similarly,  the  debt  of  one  partner  must  also  be  borne  by  one 
partner  alone,  and  not  be  chargeable  to  the  other. 

A  few  exceptions,  however,  should  be  made  to  this  arrangement  of 
separate  property  and  separate  liability,  namely: 
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1.  Thus  a  partner  in  marriage  cannot,  without  the  consent  of  the 
other  partner,  dispose  of  or  mortgage  real  property  which  serves 
as  the  dwelling  of  the  family,  or  of  movahles  belonging  to  the 
furniture  of  the  common  home.  This  consent  must  therefore  be  ob- 
tained, independently  of  which  of  the  partners  is  owner  of  the 
real  property  or  of  the  articles  comprising  the  household  furni- 
ture. This  rule  agrees  with  the  common  Scandinavian  marriage 
law.  This  legal  rule  also  protects  the  fiuniture  in  a  hired  apartment. 

2.  Next  each  of  the  partners  must  be  entitled,  on  the  responsibility 
of  both,  to  make  all  arrangements  for  meeting  the  daily  needs  of 
the  household  or  the  usual  needs  of  the  children. 

3.  If  one  of  the  partners  lends  the  other  money  for  the  business  of 
the  latter,  the  claims  of  the  lending  partner,  in  the  event  of  the 
bankruptcy  of  the  borrower,  must  not  be  satisfied  until  the  claims 
of  all  other  creditors  have  been  met,  cf.  the  English  statute  45  and 
46  Vict.  c.  75  s.  3. 

4.  If,  on  the  termination  of  the  marriage  (by  death  or  divorce)  it 
cannot  be  ascertained  to  whom  certain  articles  of  property  belong, 
they  are  to  be  divided  equally  between  the  partners  (or  their 
heirs). 

5.  If,  from  information  obtained  on  all  the  circumstances,  it  must  be 
assumed,  that  capital  or  other  property  of  value,  has  been  earned 
during  the  marriage  and  that  the  asquisition  or  preservation  there- 
of is  in  essentials  due  equally  as  much  to  one  partner  as  to  the 
other,  it  should  be  divided  equally  between  them  (or  their  heirs)  on 
the  termination  of  the  marriage. 

By  means  of  exception  1.  the  law  has  justly  taken  into  consideration 
the  spiritual  values  attached  to  the  surroundings  of  a  home:  the  house 
and  garden  and  the  furniture.  The  children  especially  who  have  grown 
up  in  these  surroundings  in  most  cases  attach  strong  feelings  to  them. 
When  a  home  is  destroyed  and  the  things  therein  are  scattered  far  and 
wide,  it  is  for  many  children  as  if  their  world  had  perished. 

2.  The  Law  of  Inheritance. 

In  the  law  of  inheritance  too,  the  lawgiver  ought  to  consider  the 
spiritual  values  as  having  the  higher  importance.  There  are  weighty 
reasons  in  support  of  maintaining  a  compulsory  right  of  inheritance  in 
individual  property  representing  these  values,  that  is,  real  estate  to 
which   the  life  of  the  family  has  been  attached  for  long   ages,   the 
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furniture  connected  with  it,  family  portraits  and  other  objects  of  a 
similar  interest  to  the  family.  Conversely  the  conmiunity  is  in  itseif 
not  in  the  least  interested  in  securing  for  certain  persons,  who  happen 
to  be  the  children  of  a  wealthy  man,  capital  in  money  as  an  inherit- 
ance after  him  against  his  will.  It  is  an  interest  purely  of  private  capital, 
which  may  be  of  great  importance  for  the  few  people  who  by  a  lucky 
chance  happen  to  have  such  a  father;  but  no  interest  affecting  the  com- 
munity is  attached  to  it,  any  more  than  to  prizes  won  in  a  lottery  or 
other  prizes  falling  to  persons  without  any  desert  on  their  part.  The 
community  is  only  interested  in  attaching  capital  gains  to  those  who 
have  earned  them  by  their  own  work,  and  in  attaching  individual  pro- 
perty— regardless  of  its  value  in  money — to  the  people  whose  feelings 
have  for  long  years  been  in  close  touch  with  this  property.  Generic 
objects,  money  quite  especially,  represent  no  spiritual  value  whatever. 
In  addition  to  this,  there  is  only  a  small  minority  of  the  people  who 
possess  anything  at  all  of  any  consequence  in  money;  and  by  far  the 
majority  of  them  will  as  a  rule  after  all  leave  what  they  possess  to 
their  childi'en.  There  is  no  reasonable  ground,  as  far  as  the  community 
is  concerned,  for  keeping  up  a  whole  system  of  compulsory  rules  of 
laws  of  inheritance  for  the  still  smaller,  nay,  negligible  number  of 
people  who  have  not  won  the  affection  of  their  parents,  so  much  the 
less  as  it  is  certain  that  even  out  of  this  negligible  minority  there  are 
at  any  rate  several  who  by  their  personal  conduct  have  deserv^ed  that 
their  parents  should  disinherit  them.  Finally  it  is  obvious  that  if  only 
that  rule  which  holds  good  in  English  law  is  carried  out,  and  which 
otherwise  has  abolished  the  compulsory  law  of  inheritance,  that  a  certain 
amount  has  always  to  be  reserved,  sufficient  for  the  support  of  husband 
or  wife,  and  in  the  case  of  the  children  for  their  education  and  training, 
then  the  heirs  of  all  the  small  estates — and  they  are  the  largest  number 
— will  receive  the  inheritance  to  which  they  are  justly  entitled.  Mean- 
while parents  who  need  support  ought  also  to  benefit  by  the  same  rule 
in  the  estate  left  by  their  wealthy  children. 

Finally  the  law  of  compulsory  inheritance  leads  to  a  great  number  of 
evasions  or  attempts  at  evasions  of  this  law,  disguised  as  donatio  inter 
vivos,  which  causes  a  great  deal  of  litigation  with  the  greatest  technico- 
legal  difficulties  for  the  courts  in  the  problem  of  the  distinction  between 
donatio  inter  vivos  and  donatio  mortis  causa. 

I.  Apart  from  the  above-mentioned  exception  on  the  question  of  sup- 
port, the  compulsory  law  on  the  inheritance  of  money  and  other  generic 
capital  estate  ought  therefore  to  be  abolished  in  Scandinavian  and  other 
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continental  law;  moreover  the  law  on  family  inheritance  which  is  to 
hold  good  declaratorally  when  no  will  has  been  made,  should  be  limited 
to  three  classes  of  inheritance,  namely:  1.  The  inheritance  of  children 
(and  their  issue)  from  their  parents  as  those  having  the  first  right, 
2.  Parents  and  brothers  and  sisters  as  having  the  next  in  right  if  the 
testator  does  not  leave  issue,  and  3.  Grandparents,  if  the  deceased  has 
not  left  either  issue,  parents  or  brothers  and  sisters.  On  the  other  hand 
there  is  no  reason  in  the  conditions  of  the  present  day,  in  which  the 
family  in  a  wider  sense  is  not  of  any  particular  importance,  to  extend 
the  right  of  inheritance  to  aunts  and  uncles,  any  more  than  to  cousins. 
If  the  testator  wishes,  in  an  exceptional  case,  to  remember  these  more 
distant  relatives,  he  can  decide  to  do  so  by  will. 

II.  The  real  property,  which  represents  spiritual  values,  consists  in 
the  great  majority  of  cases  of  landed  property;  and  partly  because  of 
this  and  partly  on  technico-legal  grounds  it  would  be  right  to  attach  the 
law  of  compulsory  inheritance  to  this  property.  It  should  be  inherited  in 
such  a  way  that  the  farm  is  left  whole  and  undivided  to  that  son  (or  even- 
tually daughter)  whom  the  parents  believe  to  be  best  capable  of  managing 
the  farm,  yet  subject  to  the  approval  of  a  special  agricultural  authority.  At 
the  same  time  care  should  be  taken,  by  preceptive  rules,  to  prevent  the 
monetary  value  of  the  other  children's  private  interest  in  the  capital 
of  the  inheritance  from  becoming  a  disproportionately  heavy  burden  of 
debt  on  the  property.  A  hereditary  mortgage  must  not  be  a  burden  on 
the  productive  work  of  agriculture  and  a  hindrance  to  the  business  of 
the  farm.  It  must  be  a  rule  1)  that  where  landed  propertj^  is  left,  nothing 
must  be  paid  to  the  heirs  while  a  debt  still  remains  on  the  property 
amounting  to  more  than  one  half  of  the  value  as  assessed  by  taxation, 
and  2)  inheritance  of  the  estate  left  over  can  only  be  paid  at  all  when 
the  mortgage  debt  mentioned  has  been  paid,  and  of  the  farm,  if  it  is 
not  mortgaged  up  to  half  its  value,  and  in  that  case  only  in  the  shape 
of  hereditary  mortgages  within  this  unencumbered  part.  In  the  farm 
must  also  be  included,  besides  live  stock  and  equipment,  all  the  furni- 
ture which  has  been  in  the  family  for  two  generations  or  more,  family 
pictures,  papers,  etc.  Apart  from  the  landed  property  there  may  also 
be  reasons  for  deciding  that  these  chattels  of  individual  value  to  the 
children  shall  be  apportioned  to  them  in  such  a  way  that  they  cannot 
be  bequeathed  away  to  others. 

If  the  owner  of  the  farm  and  his  wife  are  of  the  opinion  that  none 
of  their  children  are  qualified  to  take  over  the  farm  they  can,  with  the 
approval  of  the  agricultural  authority,  assign  the  farm  to  another  relative 
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whom  they  consider  suitable,  for  the  rest  according  to  the  same  rules 
as  those  newly  mentioned.  If  such  a  relative  cannot  be  found  either 
they  can,  with  the  consent  of  the  same  authority,  either  assign  the  farm 
to  a  stranger  by  will  or  decide  that  after  their  death  it  is  to  be  sold, 
after  which  the  net  income  from  the  sale  would  devolve  on  heirs  ac- 
cording to  the  ordinary  rules. 

In  order  to  prevent  evasion  through  transfer  during  lifetime,  the 
consent  of  the  agricultural  authority  is  required  for  such  transfer;  and 
the  same  rules,  as  those  pointed  above,  must  be  followed  as  in  transfer 
through  inheritance. 

For  the  rest  experience  has  shown  that  there  is  a  need  for  special 
rules  in  cases  where  farmers  are  unable  to  meet  their  debts.  The  same 
agricultural  authority  which,  as  mentioned  above,  nmst  exercise  a. 
certain  control  over  the  conditions  of  inheritance  of  these  properties, 
must  also  in  the  case  of  a  farmer's  insolvency  step  in  and  make  an 
arrangement  about  the  debt,  by  which  the  owner  is  enabled  to  continue 
working  the  farm  on  tolerable  conditions  of  debt,  or,  if  he  must  be  con- 
sidered incompetent,  sell  the  property  and  fix  the  claims  of  the  creditors 
on  the  purchase  price  or  eventually  on  the  new  owner. 

Besides  the  reasons  given  above  against  the  law  of  compulsory  inheritance  in 
force,  as  concerning  monetary  capital,  other  reasons  against  this  law  can  be 
given,  see  Ph.  Prahm  in  U  f  R  1930  B.  37-40.  Ph.  Prahm,  for  many  years  notar\'- 
public  in  such  a  large  city  as  Copenhagen,  states,  from  his  great  experience  in 
these  matters:  "In  by  far  most  cases  the  testator  will,  regardless  of  the  rules 
of  compulsory  inheritance,  make  the  inheritance  follow  the  ordinary  legal 
rules  under  which  children  and  husband  or  wife  are  the  only  heirs  of  the 
testator;  and  in  the  few  cases  in  which  the  testator  thinks  that  it  would  not 
be  to  the  benefit  of  his  business  or  of  his  children  or  his  wife  that  the}'  should 
be  his  heirs,  it  would  not  be  in  the  testator's  interest  to  compel  him  to  leave 
his  fortune  or  his  business  to  those  persons  whom  he  does  not  himself  consider 
capable  of  administering  his  inheritance  in  a  judicious  manner,  beneficial  to 

the  community All  these  young  men,  the  sons  of  rich  fathers,  who, 

just  because  they  have  the  prospect  of  an  inheritance  and  are  certain  that  it 
cannot  be  taken  from  them,  waste  their  youth  in  dissipation  and  idleness,  be- 
cause they  lack  the  incentive  to  work,  are  they  any  gain  to  the  community? 
How  often  does  one  not  see  great  and  respected  enterprises  being  ruined  be- 
cause the  sons,  ha^^ng  had  no  particular  training,  or  having  been  promoted 
gradually  in  work,  immediately  reach  the  superior  positions?  Would  it  not 
be  better  if  the  children  knew  that  they  had  to  work  and  create  a  career  for 
themselves,  as  the  parents,  according  to  the  law,  have  the  right  to  disinherit 
them?  In  England  and  America,  where  there  are  no  rules  of  compulsory  in- 
heritance, the  community  manages  admirably,  and  may  it  not  be  that  they 
escape  a  large  number  of  useless  gilded  youth?  At  the  notary  office 
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we  have  very  frequent  visits  from  people  wishing  to  make  a  will  in  which  they 
want  to  leave  all  they  possess  to  one  son  or  daugther  who  has  devoted  his  or 
her  life  to  caring  for  them,  while  the  other  children,  who  are  in  positions,  and 
Whom  the  parents  helped  to  get  a  start  when  they  were  young,  are  not  to  in- 
herit, and  it  is  very  difficult  to  make  them  understand  that  those  children  who 
can  support  themselves,  and  who  did  not  have  any  consideration  for  their 
parents,  can  also  claim  an  inheritance  from  them.  From  a  social  point  of  view 
it  seems  to  me  that  it  would  be  a  boon  if  the  law  of  compulsory  inheritance 
were  abolished  and  replaced  by  an  obligation  to  give  support,  which  would 
secure  to  the  children  who  need  it  a  good  training,  without  interfering  with 
the  testator's  desire  to  save  up  capital,  or  with  an  incentive  to  activity  in  his 
own  interest,  and  vdth  it  in  that  of  the  community.  This  would  also  give  the 
testator  the  right  to  decide  for  himself  who  has  to  carry  on  his  business,  and 
besides  this  the  rule  would  spur  on  the  children  to  work  for  themselves  in 
order  to  earn  their  living." 

It  is  generally  agreed  that  the  present  Danish  law  of  inheritance,  Fr.  May  21st, 
1945,  extends  the  right  of  inheritance  to  a  far  too  wide  circle  of  kindred  (up  to 
great-great-grandparents  and  their  issue);  which,  inter  alia,  may  lead,  partly 
to  an  inheritance  being  divided  up  into  a  great  number  of  very  small  lots,  and 
partly  to  the  law  having  to  give  very  long  terms  for  summoning  heirs,  thus 
causing  a  delay  in  winding  up  the  estate.  In  Sweden  a  law  of  inheritance  of 
June  8th,  1928,  has  restricted  the  right  of  inheritance  to  the  first  and  second 
class  (children  and  other  issue,  parents  and  brothers  and  sisters)  and  of  the 
third  class  grandparents  and  uncles  and  aunts.  The  Norwegian  law  of  June 
25th,  1937,  also  includes  cousins.  In  my  opinion,  cousins  of  both  sexes  must 
share  the  fate  of  uncles  and  aunts,  as  I  have  proposed  above,  in  such  a  way 
that  they  are  all  excluded  from  the  circle  of  those  entitled  to  inherit. 


PART  2 

THE  RIGHT  OF  PROPERTY 

THE  FOUNDATION  AND  LIMITS   OF  THE   RIGHT 
OF  PROPERTY 


CHAPTER  17 

THE  CONCEPTION  AND  REASONS  OF  THE  RIGHT  OF 
PROPERTY.  THE  EXTENT  OF  THE  PROPERTY  RIGHTS 

It  is  a  permeating  feature  of  the  restless  and  outward  epoch  in  which 
we  live  that  those  who  participate  in  the  general  public  discussion  that 
occupies  meetings,  societies,  periodicals,  newspapers,  &c.,  those  who 
contribute  to  all  that  ceaseless  flow  of  words,  spoken  and  printed,  simply 
take  it  for  granted  that  certain  fundamental  principles  are  established 
and  certain  conclusions  sound,  altliough  these  fundamental  principles 
are  far  from  sufficiently  investigated  from  a  scientific  point  of  view, 
and  although  the  conslusions  are  only  premature  and  unprovable 
postulates  based  on  arbitrarily  selected  individual  cases.  The  humble 
cognition  of  Socrates — how  little  is  really  the  knowledge  of  man — is 
generally  accepted  in  the  field  of  natural  science.  But  as  soon  as  we 
move  into  the  realm  of  the  social  sciences  all  intellectual  modesty  seems 
to  vanish.  Even  the  more  mature  frankly  consider  themselves  justified 
in  establishing  a  certain  social  theory  as  an  infallible  system  for  the 
improvement  of  human  welfare.  And  yet  there  is  surely  every  reason 
to  approach  the  problems  of  human  society  in  greater  humility  than 
those  of  surrounding  nature.  Human  society  is  certainly  a  far  more 
complex  and  involved  phenomenon  than  anything  we  meet  in  external 
nature;  and  the  social  sciences  have  much  to  learn  from  natural  science 
in  the  matter  of  sure  methods.  Indeed,  the  true  social  science  may  be 
considered  as  not  yet  evolved.  The  social  science  of  the  future  must,  as 
far  as  I  can  see,  be  based  on  a  co-ordination  of  law,  economics,  physio- 
logy, psychology,  aesthetics,  and  other  disciplines  dealing  with  human 
life.  But  notwithstanding  the  uncertainty  of  the  methods,  and  in  spite 
of  the  very  incomplete  state  of  the  science  of  human  society,  a  number 
of  social  philosophers  have  boldly  advanced  their  conceptions  of  the 
community  and  their  theories  of  how  it  should  be  organised,  as  if  they 
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were  established  scientific  truths;  and  none  of  these  theories  can  fairly 
claim  preference  over  any  other.  Whatever  these  systems  of  social 
philosophy  may  be,  and  whichever  name  they  may  be  given — coii- 
munism  or  socialism  or  economic  liberalism— whether  they  embrace 
the  doctrine  of  the  community's  or  the  State's  control  of  all  affairs,  or 
whether  they  adhere  to  the  dominance  of  private  capital  and  private 
initiative,  they  are  all  scientifically  equally  untenable  and  based  on  a 
series  of  unprovable  assertions.  This  lack  of  scientific  soundness  in  the 
systems  of  social  philosophy  would,  however,  have  been  fairly  harmless 
had  only  the  debate  on  these  matters  taken  place  in  the  quiet  laboratories 
of  scientific  men,  and  had  no  theory  been  released  to  the  public  before 
it  had  been  carefully  tested  and  examined  in  such  laboratories.  But 
this — the  only  right  way — is,  as  we  know,  not  the  way  things  have 
happened.  Whilst  natural  scientists  in  their  examination  of,  for  instance, 
electricity  and  its  effects,  or  medical  scientists  investigating  our  deadly 
diseases,  as  a  rule  take  good  care  that  nothing  is  divulged  to  the  public 
until  it  has  been  carefully  scrutinized,  so  as  not  to  evoke  false  hopes 
and  expectations,  and  whilst  they  always  modestly  impress  on  the 
public,  when  they  speak  at  all,  how  limited  are  their  results  and  how 
dangerous  it  would  be  to  jump  to  conclusions,  the  social  philosophers, 
on  the  other  hand,  whether  it  be  Karl  Marx  or  the  liberal  economists, 
express  themselves  with  a  certainty  and  sufficiency  as  if  their  systems 
were  scientifically  infallible,  although  the  truth  is  that  at  best  they  are 
quite  unprovable.  With  all  the  guise  of  scientific  foundation  these 
systems  are  launched  on  the  public  and  broadcast  by  a  host  of  social 
and  political  chatterers  and  agitators  to  large  sections  of  the  community 
who  owing  to  their  lack  of  technical  knowledge  are  easy  to  mislead  and 
now  receive  these  unprovable  theories  as  their  only  spiritual  food, 
accepting  them  indiscriminately  as  established  dogma  which  it  will 
probably  take  centuries  for  the  more  discreet  social  science  of  the  future 
to  exterminate.  There  are,  of  course,  some  social  writers  who  have 
stated  their  views  more  moderately.  But  the  great  public  has  usually 
failed  to  hear  these  gentler  voices. 

This  misguidance  of  the  great  public  is  all  the  more  fatal  because  all 
the  above-mentioned  systems  of  social  philosophy  which  have  become 
political  and  social  articles  of  faith,  communism  and  socialism  as  well 
as  the  liberal,  capitalistic  school  of  economics,  have  unscrupulously 
committed  the  two  most  fundamental  errors  that  could  be  conceived 
from  a  scientific  point  of  view.  In  the  first  place  they  assume,  as  I  have 
pointed  out,  for  purposes  of  defence  as  well  as  attack,  certain  funda- 
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mental  principles  without  undertaking  the  task — admittedly  often  trouhle- 
some — of  specifically  defining  these  principles  or  even  of  thoroughly 
examining  them.  And  in  the  second  place  they  build  up  their  systems 
on  unjustified  generalizations;  i.  e.  they  have  experienced  a  number  of 
individual  cases  which  seem  to  point  in  a  certain  direction — for  example 
that  the  intervention  or  non-intervention  of  the  community  would  be 
favourable  or  unfavourable — and  these  instances  are  generalized,  in 
other  words  they  draw  conclusions  without  the  precaution  of  checking 
the  individual  cases  with  all  other  cases.  Consequently  they  formulate  a 
general  theory  about  the  absolute  advantage  or  disadvantage  of  a  certain 
action  by  the  State  under  all  conditions,  although  the  basis  of  experience 
would  only  justify  the  scientifically  far  more  limited  assertion — to  which 
the  natural  scientist  would  confine  himself — that  in  such  and  such  cases, 
which  had  been  examined,  the  intervention  or  non-intervention  of  the 
community  had  proved  fortunate  or  unfortunate.  The  Socratic  humility 
would  then  have  compelled  the  publicist  to  establish  both  before  himself 
and  the  general  public  this  indeed  not  particularly  sensational  result. 
And  the  great  public,  informed  about  the  limitations  of  the  experience 
reaped,  and  warned  against  extravagant  conclusions,  would  have 
received  true  and  healthy  spiritual  nourishment,  while  now  the  people, 
incapable  of  real  criticism,  is  fed  on  unwholesome  theories  about  the 
present  and  possible  future  community  by  political  and  social  dema- 
gogues in  whose  turbid  minds  unproved  fundamental  ideas  and  false 
generalizations  have  gradually  conglomerated  into  one  banal  and 
spiritually  congealed  mass.  There  is  only  one  excuse  for  these  agitators: 
they  know  not  what  they  speak.  Thanks  to  the  activities  of  these  people, 
the  social  sciences  of  the  future  are  faced  with  a  difficult  task  of 
dedogmatizing  the  people,  of  capitalistic  as  well  as  of  socialistic  and 
communistic  theories. 

It  is  well  worth  examining  more  closely  these  two  main  methodical 
errors  in  the  systems  of  social  philosophy. 

I 
FUNDAMENTAL   PRINCIPLES 

Foremost  in  the  debate  on  the  social  systems,  at  public  meetings  and 
in  the  press  as  well  as  in  books,  we  encounter  one  great  fundamental 
idea:  the  right  of  property.  On  this  fundamental  conception  the  battle 
moves  forwards  and  backwards,  in  attack  and  in  defence.  But  in  its 
restlessness   and  outwardness  our  period  has  neglected  to   endeavour 
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more  closely  and  precisely  to  define  this  conception  and  to  inquire  tho- 
roughly into  the  phenomena  of  human  experience  that  lie  at  the  back 
of  it.  The  consequence  is  that  one  author  or  agitator  speaking  of  the 
right  of  property  talks  in  the  East,  another  in  the  West;  one  has  certain 
vague  phenomena  in  his  mind,  whilst  his  opponent  in  the  debate  equally 
vaguely  thinks  of  entirely  different  phenomena.  Intellectual  conditions 
of  this  kind  have  always  provided  fruitful  circumstances  for  heated  discus- 
sions. 

If  a  closer  examination  of  this  fundamental  principle  of  the  right  of 
property,  and  the  phenomena  underlying  it,  had  really  been  under- 
taken, it  would  soon  have  been  discovered  how  incomplete  are  the  social 
sciences  even  on  this  vital  point,  and  that  therefore  there  was  every 
reason  for  caution  in  establishing  definite  social  theories.  And  no  one 
social  science  is  any  better  than  the  others.  This  applies  equally  to 
jurisprudence,  to  which  on  superficial  reflection  one  would  attribute  the 
initiative  in  setting  up  that  inquiry  into  this  conception  which  has 
hitherto  been  so  sadly  neglected.  In  reality  neither  law  nor  any  other 
social  science  can,  so  far  as  I  can  see,  by  itself  cope  with  this  task.  I  shall 
endeavour  to  show  that  in  this  matter  a  collection  and  arrangement  will 
be  needed  of  the  experiences  of  various  sciences,  law,  economics,  psycho- 
logy, physiology,  aesthetics,  and  other  disciplines.  The  isolating  speciali- 
zation of  the  several  sciences  in  modern  times  has,  on  this  as  on  so 
many  other  points,  prevented  that  profound  penetration,  that  wider 
outlook  on  human  life,  which  alone  can  reveal  the  highly  conditional, 
relative  value  of  the  different  notions.  Owing  to  the  strict  isolation  of 
the  various  subjects,  law  as  well  as  political  economy  and  the  other 
social  disciplines  have  to  some  extent  spoken  of  property  and  similar 
phenomena  as  a  blind  man  speaks  of  colours.  They  have  worked  in 
watertight  compartments;  they  have  not  followed  each  other's  expe- 
riences, still  less  co-ordinated  them.  Specialization  has  been  the  much 
abused  slogan.  If  in  future  we  are  seriously  to  avoid  superficial  or  half- 
digested  fundamental  principles  and  false  generalizations,  a  closer  co- 
ordination of  the  experience  of  the  various  specialized  sciences  will  be 
necessary.  Our  knowledge  of  human  society  will  then  be  entirely 
different  from  anything  we  have  hitherto  contemplated. 

How  unsatisfactory  the  inquiry  by  jurisprudence  into  the  fundamental 
•  idea  of  property  has  been  may  best  be  seen  from  the  civil  codes  in  force 
in  the  different  countries  of  the  world. 

The  French  Code  Civil,  Napoleon's  Law,  states  in  art.  544:  'The  right 
of  property  is  the  right  to  enjoy  and  dispose  of  the  objects  in  the  most 
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absolute  manner  provided  the  owner  does  not  exercise  his  use  in  a 
manner  prohibited  by  law  or  ordinance'  ('La  propriete  est  le  droit  de 
jouir  et  disposer  des  choses  de  la  maniere  la  plus  absolue,  pourvu  qu'on 
n'en  fasse  pas  un  usage  prohibe  par  les  lois  ou  par  les  reglements'). 

This  code,  which  dates  from  1804,  stresses,  in  accordance  with  the 
legal  and  constitutional  philosophy  of  the  time,  the  unconditional  or 
free  nature  of  the  right  of  property  in  relation  to  the  individual,  and  is 
generally  based  on  a  strong  sense  of  the  great  value  of  private  rights 
of  property.  In  the  period  immediately  previous  to  the  drafting  of  this 
code  the  right  of  property  was  included  in  the  absolute  rights  of  man 
set  up  by  the  French  revolutionaries,  together  with  personal  liberty  and 
other  rights,  in  their  famous  declaration  of  1789,  just  as  it  had  been 
included  in  the  corresponding  Declaration  of  Rights  of  the  North  Ameri- 
can Republic  in  1776.  This  inviolable  private  right  of  property  heralded 
the  new  epoch.  Its  path  was  prepared  by  the  English  and  French 
philosophers,  particularly  Locke  and  Montesquieu;  it  belonged  to  those 
liberties  which  the  constitution  should  protect,  unlike  the  absolutism  of 
earlier  times.  And  in  some  of  the  new  free  constitutions  of  the  nineteenth 
century  the  inviolability  of  the  right  of  property  was  even  expressly 
established  by  a  special  article. 

If,  however,  we  examine  more  closely  the  above-quoted  article  of 
the  Code  Civil  we  immediately  detect  a  considerable  obscurity.  First 
of  all  the  unconditional — absolute  or  inviolable — nature  of  the  right  of 
property  is  emphasized,  the  complete  freedom  of  the  owner  to  enjoy 
and  dispose  of  his  property.  At  the  conclusion  of  the  article  this  freedom, 
however,  is  materially  curtailed,  as  it  appears  that  in  any  case  the  laws 
and  regulations  of  the  community  may  impose  considerable  limitations 
on  this  liberty.  And  what  is  most  important,  no  particular  limit  is  fixed 
for  the  intrusion  of  the  community  in  this  respect.  So  after  all  the 
unconditional,  inviolable  nature  of  the  right  of  property  remains  but 
one  of  those  magnificent  phrases  which  it  is  so  easy  to  shout  from  the 
house-tops  in  the  enthusiasm  of  a  revolution  and  in  the  dawn  of 
constitutions,  but  which  in  the  more  sober  aftermath  it  is  impossible  to 
live  up  to.  It  is  well  enough  known  that  after  1789  laws  and  regulations 
of  every  country  have  imposed  numerous  and  considerable  restrictions 
on  the  right  of  property. 

It  is  significant  that  in  the  other  great  European  code  which  appeared 
about  a  century  after  the  Code  Civil,  the  German"  Biirgerliches  Gesetz- 
buch,  which  came  into  force  in  1900,  the  emphasis  on  the  unconditional 
or  inviolable  nature  of  the  right  of  property  has  disappeared.  Art.  903 
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of  the  Biirgerliches  Gesetzhuch — shortly  B  G  B — deals  with  the  right  of 
property  as  follows:  'The  owner  of  a  thing  may,  in  so  far  as  neither  the 
law  nor  the  rights  of  third  parties  prevent  it,  dispose  of  the  thing  at  his 
pleasure  and  exclude  others  from  any  influence.' 

The  experiences  of  the  community  in  the  century  that  elapsed  between 
the  French  and  the  German  codes  must  then  have  indicated  definitively 
that  it  was  no  longer  possible  to  include  in  a  definition  of  the  right  of 
property  its  unconditional  or  inviolable  nature.  A  definition  containing 
this  element  is  untrue.  And  at  the  same  time  that  this  element  is 
dropped,  the  legal  limitations  to  the  right  of  property  move  from  the 
conclusion  of  the  article  into  its  centre. 

There  are,  however,  other  essential  obscurities  in  the  legislative  defini- 
tions of  the  right  of  property;  and  these  obscurities  exist  both  in  the 
French  and  the  German  articles  quoted. 

The  obscurity  applies  both  to  the  contents  and  the  object  of  the  right 
of  property. 

The  contents  of  the  right  of  property,  i.e.  the  sum  of  the  powers  of 
the  owner,  art.  544  of  the  Code  Civil  states  to  be  'jouir  et  disposer'  (to 
enjoy — or  use — and  to  dispose  of  the  property),  and  the  BGB,  art.  903, 
'verfahren'  (to  dispose) — whilst  the  exclusion  of  others  from  disposing, 
as  also  mentioned  in  the  BGB,  does  not  concern  the  contents  of  the 
right  of  property  but  its  protection.  The  articles  quoted  are  somewhat 
indefinite;  they  certainly  cover  in  the  first  place  a  power  for  the  owner 
to  consume  the  property  and  also  physically  to  use  it;  but  the  question 
is  whether  they  also  cover  other  powers,  for  instance,  to  sell  or  pledge 
the  property,  and  whether  these  and  similar  powers  are  special  attributes 
of  the  right  of  property.  Here  is  a  fundamental  problem  which  is  not 
clearly  dealt  with.  It  is  also  a  question  whether  the  powers,  which  are 
the  contents  of  the  right  of  property,  are  merely  a  sum  of  private 
pleasures  and  conveniences  or  whether  they  represent  a  series  of  activi- 
ties and  values  of  a  social  nature. 

Another  unsolved  problem  lies  in  the  object  of  the  right  of  property. 
The  codes  use  a  word  denoting  'thing'  (Code  Civil,  chose;  BGB,  Sache). 
But  what  does  this  imply?  The  German  code  lays  down  that  'thing' 
(Sache)  only  means  external  'bodily  objects'  (BGB,  art.  90),  in  other 
words  what  in  physics  we  include  in  the  categories  of  solids,  liquids, 
and  gases.  The  problem  is,  however,  whether  property  can  be  confined 
to  these  categories.  Cannot  those  natural  phenomena  which  in  everyday 
speech  we  refer  to  as  forces,  and  which  we  cannot  rightly  call  'things', 
such  as  sound,  heat,  and  electricity,  also  be  objects  of  property  rights? 
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The  problem  which  faces  us  here  is  whether  the  existing  notion  of 
tangible  objects  on  which  the  rules  of  the  present  codes  of  law  are  based 
can  be  maintained  as  the  foundation  of  the  law  of  property  of  to-day. 
But -then,  why  limit  the  objects  of  property  rights  to  external,  material 
pheonomena?  Here  is  a  new  problem  in  the  law  of  property  as  yet 
unexplored.  This  problem  cannot  be  confined  to  copyrights  or  patent 
rights,  etc.  I  shall  endeavour  to  show  that  it  extends  much  farther,  into 
new  spheres  of  law  hitherto  untouched  by  research. 

It  is  not  only  the  older  codes  that  have  left  these  problems  unsolved. 
Even  the  most  recent  codes  have  not  advanced  one  step  towards  the 
solution  of  the  fundamental  problems  of  the  right  of  property.  The  new 
code  of  Soviet  Russia,  which  like  the  laws  of  all  other  communities  has 
maintained  the  right  of  property,  displays  no  greater  ingenuity  than 
the  earlier  codes  in  defining  the  right  of  property,  but  follows  closely 
the  inherited  notion.  In  art.  58  the  civil  code  of  Soviet  Russia  defines 
the  right  of  property  as  follows:  'The  owner  has  the  right,  within  the 
limits  laid  down  by  the  law,  to  possess,  enjoy  (or  use),  and  dispose  of 
the  thing.' 

But  the  obscurity  on  the  vital  points  is  not  confined  to  the  actual 
fundamental  principle,  the  right  of  property,  on  which  the  social  war 
is  waged.  Also  the  social  movements,  which  are  in  conflict  on  this  point, 
and  which  either  attack  or  defend  the  right  of  property,  reveal  anything 
but  lucidity  in  their  basic  ideas.  What,  indeed,  is  socialism?  Does 
communism  differ  from  it  in  social  principles?  Or  is  it  only  on  the 
method  of  procedure,  tactics  m  the  wider  sense,  that  these  movements 
at  the  present  time  are  at  variance?  But  the  movements  that  defend 
private  property  are  not  intellectually  in  a  stronger  position.  Also  within 
the  liberal  or  private-capitalistic  school  of  economics,  sometimes  called 
individualism,  considerable  uncertainty  and  divergence  of  opinion 
prevail  with  regard  to  objects  and  means. 

In  order  scientifically  to  arrive  at  a  clearer  conception  of  the  principles 
of  the  various  movements  it  will  be  necessary  in  the  first  place  to 
eliminate  all  political  or  tactical  elements:  the  differences  due  to  such 
considerations  are  from  a  scientific  point  of  view  irrelevant.  It  is  there- 
fore, for  instance,  immaterial  that  the  movements  which  are  now  called 
communistic  in  practical  politics  at  the  present  time  are  the  most 
extreme  and  revolutionary.  This  is  no  reason  why  the  intellectual 
contents  of  the  movements  should  be  different.  As  a  matter  of  fact  the 
difference  in  most  countries  is  only  a  difference  of  tactics.  The  so-called 
socialistic  and  communistic  movements  really  aim  at  the  same  goal. 
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which  for  the  present  can  only  be  somewhat  indefinitely  characterized 
as  the  taking  over  by  the  State  of  all  private  trade  and  industry.  But 
the  so-called  socialistic  parties  are  politically  and  tactically  in  favour 
of  attaining  this  end  through  a  peaceful  gradual  change  by  the  lawful 
means  granted  under  the  existing  constitutions,  whilst  the  so-called 
communistic  parties,  taking  the  lead  from  Russia,  want  to  reach  their 
goal  through  revolution. 

There  is,  however,  an  independent  social  spiritual  movement  which 
may  rightly  be  called  Communism  or  Collectivism,  and  which  can  be 
clearly  distinguished  from  socialism.  This  spiritual  communism  or 
collectivism,  which  has  nothing  to  do  with  political  tactics,  we  fmd 
mostly  in  the  French  and  English  labour  movements,  while  the  ideas 
of  socialism  proper  prevail  in  the  Russian,  German,  and  Scandinavian 
labour  movements.  There  is  a  strong  new  tendency  in  the  French  labour 
movement — often  called  syndicalism — desiring  that  a  profound  reform 
or  revolution  of  the  economic  life  of  the  community  should  take  place 
without  any  collaboration  with  the  State,  from  whose  political  leaders 
no  good  is  expected,  that  the  more  important  industries  should  be  or- 
ganised as  a  great  commonwealth  in  which  the  private  capitalists  with 
their  vested  or  speculative  interests  are  abolished,  where  profit  without 
work  is  eliminated,  and  w^here  the  entire  capital  invested  in  the  industry 
is  the  common  property  of  the  community.  But  this  commonwealth  is 
not  to  be  governed  by  the  State  and  its  bureaucracy;  it  is  to  be  self- 
governing,  its  major  affairs  to  be  directed  by  an  industrial  council 
consisting  of  representatives  of  the  leaders  of  the  different  enterprises, 
the  trade  unions,  technical,  legal,  and  economic  advisers,  &c.  Not  unlike 
this  form  of  communism  or  collectivism  is  the  so-called  guild-socialism, 
which  has  developed  in  England  in  recent  times,  and  which  also  aims 
at  a  change  of  industry  from  private  capitalism  to  a  self-governing 
community,  whose  capital  is  to  be  common  property,  and  which  should 
be  directed  by  the  labour  unions,  or  rather  by  new  societies  of  labourers, 
technicians,  and  industrial  leaders;  on  the  fixing  of  prices  an  organ  of 
the  consumers  should  also  have  an  influence.  This  movement,  however, 
differs  from  the  French  in  that  it  is  inclined  also  to  allow  the  State  a 
controlling  function  to  protect  the  interests  of  the  greater  community. 

In  these  more  recent  movements  in  France  and  England  there  is  a 
line  of  thought  which — though  indeed,  as  also  the  names  of  guild- 
socialism  and  syndicalism  would  indicate,  it  may  be  somewhat  dim — 
yet  contains  a  special  intellectual  idea  which  is  different  from  that 
which  has  hitherto  prevailed  in  socialism.  There  is  great  need  of  an 


333 

elucidation  of  the  notions  underlying  the  various  social  movements, 
and  this  is  what  I  shall  attempt  in  the  following  pages.  Just  as  the 
notion  of  socialism  is  not  clearly  defined,  so  also  the  term  'communism' 
is  taken  to  mean  various  things.  There  are  other  movements  than  those 
I  have  mentioned  which  may  rightly  claim  the  title  of  communism. 

If  we  disregard  all  the  external  features — the  question  of  means  of 
procedure,  tactics,  and  the  historically  fortuitous  political  party-denom- 
inations— and  keep  to  the  fundamental  ideas,  we  may,  as  far  as  I  can 
see,  distinguish  between  two  widely  different  main  categories  which 
can  naturally  be  denoted  as  respectively  socialism  and  communism  (or 
collectivism).  And  from  the  latter  we  must  at  the  outset  eliminate  all 
popular  ideas  of  violence  and  revolution.  Communism  and  socialism 
may  to  an  equal  extent  be  introduced  either  by  a  gradual  change  or  by 
revolutionary  means.  Their  intellectual  contents  do  not  change  whether 
one  or  the  other  means  is  chosen.  Also  the  liberal  or  capitalistic  order 
might  be  introduced,  and  has  indeed  been  introduced,  in  either  way. 
It  is  a  fact,  for  instance,  that  the  free  capitalistic  order  of  society  was 
not  introduced  into  France  until  the  great  Revolution  and  only  then 
defeated  the  guild-system  and  the  strong  regulation  and  domination  of 
trade  and  industry  by  the  absolutist  State. 

The  right  of  property  may  in  this  connexion  for  the  present  be  taken 
to  mean  the  right  to  decide  over  a  good — real  property  or  personal  pro- 
perty (factories,  machinery,  commercial  goods,  etc.) — partly  by  internal 
disposal  (by  consumption  or  use)  and  partly  by  external  disposal  (by 
sale,  mortgaging,  pawning,  etc.).  Later  on  I  shall  more  closely  examine 
the  contents  and  object  of  the  right  of  property. 

1.  The  term  Communism  is,  as  said  before,  often  used  confusedly  in 
different  senses.  There  are,  in  my  opinion,  a  number  of  legal-economic 
systems  which  may  well  be  different  but  which  all  have  this  in  common, 
that  they  embrace  a  general  human  community  of  industry  or  property 
that  may  work  independently  of  the  State  and  to  which  the  word  'com- 
munism' may  be  applied  as  a  suitable  general  denomination.  The  term 
is  derived  from  the  Latin  word  communis,  common.  Literally  and  natur- 
ally it  therefore  only  means  a  fellowship,  be  it  with  respect  to  industry 
or  property  or  both;  and  industry  must  be  taken  in  its  widest  sense; 
the  followship  can  therefore  comprise  production,  commerce,  credit, 
transport,  etc.  On  the  other  hand,  there  is  nothing  in  the  conception 
requiring  the  fellowship  to  have  any  connexion  with  the  political  power, 
the  State.  The  common  industry  and  the  common  property  need  not 
even  be  controlled  by  the  State.  A  distinction  will  presumably  have  to 
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be  made  between  three  kinds  of  such  fellowships,  which  briefly  may  be 
called  Works  Communism,  Communism  of  Property,  and  Communism 
of  Industry. 

a.  Works  Communism.  The  more  recent  development  of  the  French 
and  English  labour  movements  mentioned  above  is  only  a  form  of  works 
communism.  Any  kind  of  works  communism  will  naturally  also  include 
a  certain  communism  of  property  (common  ownership  of  the  means  of 
production  and  capital);  but  the  dominating  feature  is  the  common 
interest  in  the  operation  of  the  individual  enterprise,  so  that  it  is  ad- 
missible to  use  the  term  'works  communism.'  A  community  of  works 
or  property  is  actually  established  whenever  two  or  more  persons  own 
and  exploit  a  good  in  common,  be  it  real  estate,  a  ship,  or  the  like.  And 
in  fact  the  world  to-day  experiences  a  steady  and  gradual  change  from 
such  small  property  or  works  communities  with  a  few  participants  to 
the  greatest  and  most  extensive  enterprises  in  which  thousands  have  a 
share  either  in  the  form  of  capital  or  of  labour.  Think  only  of  the  big 
joint- stock  companies.  But  there  is  more  than  this  in  works  com- 
munism properly  understood.  It  is  not  enough  that  there  is  a  greater 
fellowship  of  industry  and  property  between  a  certain  number  of  in- 
dividuals. A  joint-stock  company  in  our  present  society  is  not  a  com- 
munistic fellowship.  It  is  also  necessary  that  (1)  the  community  of  trade 
and  property  extends  to  the  entire  part  of  the  industry  or  trade  which  can 
be  organised  on  a  large  scale,  or  anyhow  to  the  essential  part  thereof. 
But  here,  as  elsewhere  in  life,  there  is  a  graduation.  Large  combines 
have  started  by  dominating  a  smaller  section  of  the  industry  as  an 
ordinary  joint- stock  company,  then  risen  to  rule  an  essential  portion, 
and  finished  by  governing  the  entire  or  practically  the  entire  industry 
in  question.  Sometimes  a  monopoly  is  obtained  from  the  community. 
To  call  the  fellowship  communistic  it  is  further  required  that  (2)  it  is 
so  organised  that  it  does  not  in  the  first  place  serve  to  obtain  profit  for 
private  capital  interests  but  to  serve  those  who  work  in  the  enterprise 
and  the  population  as  a  whole.  Finally  the  community  must  be  (3)  self- 
governing,  its  daily  administration  independent  of  the  State,  although 
it  may  on  broad  lines  be  subject  to  a  certain  public  control.  This  latter 
control  will,  of  course,  be  necessary  if  the  State  grants  the  fellowship 
a  monopoly  of  the  trade. 

b.  Communism  of  Property.  Real  propert}^  capital,  and  other  goods 
may,  however,  be  disengaged  from  private  ownership  and  destined  to 
serve  the  commonwealth  without  any  proper  working  or  industry  taking 
place  in  connexion  with  it.  Already  under  the  present  order  of  society 
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this  is  the  case  of  considerable  capitals,  such  as,  for  instance,  the  big 
public  foundations,  institutions,  and  so  forth.  Property  or  capitals  are 
in  these  cases  not  owned  by  the  State  but  belong  to  the  community. 
But  a  certain  control  undertaken  by  the  State  is,  as  in  the  case  of  works 
communism,  conceivable. 

c.  Communism  of  Industry.  There  is  one  other  kind  of  human  fellow- 
ship which  already  at  an  early  stage  was  called  communism  and  which 
by  the  idealists  of  this  school  of  thought  was  regarded  as  the  perfect 
future  order.  It  is  evident  that  a  community  of  goods,  without  the  in- 
tervention of  the  State,  might  be  realized  not  only  in  the  atove- described 
forms,  in  which  the  goods  belong  to  mankind  in  common  or  are  ad- 
ministered on  common  account,  but  also  in  the  form  that  the  goods 
belong  to  each  and  all,  so  that  each  individual  person  might  appropriate 
as  his  own  those  goods  which  he  comes  across.  If  the  economic  goods 
were  present  in  unlimited  quantities  a  communistic  order  in  this  sense 
would  be  practicable.  Under  present  conditions  this  kind  of  communism 
is,  however  like  the  above  described,  only  conceivable  in  a  restricted 
sphere.  But  it  can  no  more  than  the  other  two  communistic  orders  be 
rejected  at  the  outset  as  Utopian;  already  under  the  present  order  of 
society  it  is  present  in  a  number  of  practical  problems. 

Communism  or  fellowship  in  the  latter  form  is  a  general  fellowship 
in  the  access  to  industry,  all  men  having  the  right  of  free  appropriation; 
but  there  is  no  community  of  exploitation  or  property  as  in  the  two 
former  types,  for  just  as  anyone  under  this  order  may  appropriate  a 
certain  good  on  his  own,  i.  e.  without  having  to  act  in  common  with 
others,  so  this  good  is  subject  to  the  appropriating  individual's  private 
ownership  as  long  as  he  wishes  to  keep  it  and  does  not  throw  it  away. 

The  correct  term  for  this  kind  of  communism  would  really  be  com- 
munism of  access  to  industry.  But  for  the  sake  of  brevity  we  may  use 
the  term  'Communism  of  Industry.' 

2.  The  notion  of  Socialism  naturally  embraces  all  orders  of  society 
in  which  the  political  power,  the  State,  operates  industry  or  is  invested 
with  property.  As  in  the  case  of  communism  it  will  be  natural  within 
socialism  to  distinguish  between  different  systems,  but  here  only  be- 
tween two  systems,  viz.  works  socialism  and  property  socialism. 

a.  The  usual  definition  of  socialism  as  an  order  of  society  in  which 
the  State  is  the  owner  of  the  means  of  production  is  obscure  and  insuffi- 
cient. For  even  if  the  State  expropriated  all  the  present  means  of  pro- 
duction, indeed  in  the  widest  sense  (land,  factories,  machines,  etc.),  this 
would  not  mean  the  introduction  of  a  complete  socialistic  order.  If  the 
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individual  members  of  the  community  were  still  allowed  to  carry  on  a 
trade,  they  would  soon  discover  other,  possibly  entirely  different  and 
more  developed,  means  of  production,  which  would  enable  them  to 
compete  with  the  State.  Further,  there  are  trades  which  need  no  means 
of  production,  for  instance  commerce.  And  any  one  can  trade,  if  only 
he  may  live  in  the  country,  move  freely  in  markets  and  streets,  and 
have  a  house  to  dwell  in.  In  the  perfect  socialistic  State  commerce  too, 
however,  should  be  withdrawn  from  private  enterprise  and  undertaken 
by  the  State.  Means  of  production  is,  indeed,  a  bad  term  to  use  in  this 
connexion,  as  it  is  apt  to  concentrate  attention  on  manufacturing  in- 
dustries and  agriculture.  The  central  idea  of  socialism  cannot  therefore, 
legally  or  economically,  properly  be  expressed  in  terms  of  State  owner- 
ship of  the  means  of  production;  first  and  foremost  it  comprises  the 
undertaking  by  the  State  of  all  profit- earning  business,  whether  it  be 
commerce,  industry,  transport,  credit,  or  other  enterprises,  and  the  legal 
exclusion  of  private  individuals  from  such  business;  in  other  words  it 
means  that  the  State  invests  itself  with  an  exclusive  (monopoly)  right  to 
all  industry,  and  consequently  with  the  right  of  property  to  all  both  pre- 
sent and  future  means  of  industry  and  trade  in  the  widest  sense,  means 
of  production  as  well  as  tools,  machinery,  factories,  land,  means  of 
transport,  etc. 

b.  Apart  from  the  above- described  form  of  socialism  under  which 
the  State  operates  all  industry  and  trade  on  the  basis  of  an  exclusive 
right,  i.  e.  industrial  socialism,  it  will  be  natural  to  term  all  forms  of 
State  ownership  without  State-operated  industry — which  will,  of  course, 
specially  occur  in  the  case  of  capitals,  general  funds,  and  land — property 
socialism. 

With  regard  to  the  terminology  it  should  further  be  noted  that  it  is, 
of  course,  quite  admissible  to  take  the  terms  'communism'  and  'social- 
ism' as  synonyms  and  point  out  that  both  embrace  (1)  community  of 
industry  or  property  working  without  the  aid  of  the  State  or  governed 
by  large  unions  of  entire  trades  which  are  independent  of  the  State, 
and  (2)  communities  of  industry  and  property  governed  by  the  State. 
But  in  the  first  place  it  is  bad  terminological  economy  to  use  two  different 
terms  for  the  same  main  idea  when  at  the  same  time  there  is  a  need  for 
two  different  terms  to  distinguish  subordinate  ideas;  and  in  the  second 
place  it  is  important  here,  as  elsewhere,  not  to  find  definitions  which  are 
logically  possible,  but  to  disinguish  conceptions  in  accordance  with  the 
realities  of  human  life.  And  in  real  life  community  of  industry  and  pro- 
perty without  private  capitalistic  interest  is  conceivable  in  practice  in  the 
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two  main  forms,  which  are  based  on  fundamentally  different  views  on 
the  Slate  and  its  functions.  It  is,  therefore,  natural  to  find  a  special 
term  for  each  of  these  forms;  and  there  are  presumably  no  better  terms 
available  than  'conununism'  and  'socialism'. 

3.  State  Control.  Sometimes  socialism  is  taken  in  so  wide  a  sense  as 
to  include  all  State  intervention  in  and  regulation  of  trade  and  industry; 
this  is  often  called  State  socialism.  A  notion  as  extensive  as  this  is  apt  only 
to  lead  to  confusion.  There  are  two  kinds  of  State  intervention  which 
must  be  clearly  distinguished  and  are  so  fundamentally  different  that 
they  should  not  be  included  in  the  same  tenn.  The  State  can  (I)  act 
as  an  independent  productive  factor  in  the  industrial  life  of  the  com- 
munity, build  its  own  factories,  carry  on  trade,  shipping,  rail  traffic, 
etc.,  and  the  State  may  leave  all  this  to  private  enterprise  and  confine  it- 
self to  the  more  modest  task  of  (2)  only  intervening  as  the  legal  system 
regulating  by  general  rules  the  industrial  and  commercial  life  (for  inst- 
ance by  health  regulations  for  factories,  laws  concerning  the  seaworthi- 
ness of  ship,  etc.).  To  avoid  confusion  the  term  'socialism'  should  be 
reserved  only  for  the  kind  of  intervention  mentioned  under  (1),  i.  e. 
the  taking-  over  by  the  State  of  industrial  enterprise  itself  (besides  as- 
suming the  right  of  property),  and  even  then  only  provided  the  State  at 
the  same  time  holds  an  exclusive  right  to  trade  and  industry.  The  mere 
fact  that  the  State,  for  instance,  works  a  cloth  mill  or  a  shipyard  to 
provide  its  own  special  supplies  does  not  make  the  State  a  socialistic 
community  in  the  sense  of  industrial  economics.  Only  when  the  mono- 
poly of  the  entire  industry  has  passed  to  the  State  and  all  private  com- 
petition has  been  eliminated  does  socialism  begin;  and  it  is  complete 
when  the  monopoly  of  all  enterprise  has  been  taken  over  by  the  State. 

The  widely  different  intervention  in  industry  mentioned  under  (2), 
which  consists  in  issuing  general  regulating  and  controlling  legal  rules 
concerning  the  conduct  of  private  enterprises,  must  then  be  clearly 
distinguished  from  socialism  and  for  the  sake  of  lucidity  provided  with 
a  name  of  its  own.  This  intervention  is  no  more  communism  than  social- 
ism. And  private  capitalism  has  not  originally  been  favourably  disposed 
towards  it.  No  special  tenn  has  been  found  for  this  system,  and  in  the 
following  pages  I  shall  call  it  merely  State  Control.  This  policy  had 
many  followers  under  the  absolute  monarchies.  It  is  well  known  that 
these  govermnents  had  gradually  built  up  a  complete  system  of  control 
both  of  the  internal  industrial  and  commercial  life  of  the  country  and 
of  imports  and  exports — for  the  purpose  of  obtaining  revenue  and  of 
producing  a  so-called  favourable  balance  of  trade  (mercantilism).  But 
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in  more  recent  times  the  system  of  State  control  has  once  more  gained 
many  disciples,  though  on  a  different  hasis  from  that  of  the  seventeenth 
and  eighteenth  centuries.  There  is,  however,  great  diversity  of  opinion 
and  much  uncertainty  as  to  the  extent  to  which  State  control  should  be 
carried  through  in  the  different  fields  of  the  economic  life  of  the  nations. 

4.  The  Liberal  Economic  System  or  Private  Capitalism  is  clear  on  one 
point,  namely,  the  assertion  that  trade  and  industiy  and  the  private 
right  of  property  are  of  the  greatest  benefit  to  the  community,  and  most 
productive  when  left  to  private  initiative  without  State  intervention  in 
the  free  development  of  the  private  forces.  There  is,  however,  also  a 
certain  confusion  on  essential  points  in  this  school  of  thought,  partly 
because  the  relation  of  the  State  to  trade  and  industry  is  not  so  simple 
and  straightforward  as  assumed  by  this  school,  and  partly  because  there 
are  other  powers  in  the  community  than  the  State,  which  like  the  latter 
can  impose  and  in  fact  have  imposed  very  considerable  limitations  on 
the  freedom  of  trade  and  property. 

Communism  and  socialism  have  this  in  common:  that  unlike  the 
private  capitalistic  order  they  aim  at  organising  industry  and  trade  and 
property  as  a  common  enterprise  and  common  property  without  profit 
to  the  private  owner  of  capital;  but  communism  and  private  capitalism 
have  this  in  common:  that  unlike  socialism,  they  expect  little  from  the 
State  in  the  matter  of  organising  the  economic  life  of  the  comonunity. 


II 
THE  BASIS   OF  EXPERIENCE.  GENERALISATIONS 

In  the  previous  chapter  I  have  deliberately  confined  myself  to  a 
description  of  the  various  social  systems  which  have  been  evolved  with 
a  view  to  improving  the  community,  without  submitting  them  to  any 
qualitative  test.  My  sole  intention  has  been  to  arrive  at  that  survey  of 
the  fundamental  ideas  of  the  social  systems,  which  has  so  far  been 
neglected  by  their  exponents.  A  test— or  valuation— oi  the  social  systems 
can  only  be  undertaken  when  we  proceed  to  examine  on  what  basis  of 
experience  these  several  systems  can  prove  their  quality. 

1.  It  is  natural  here  to  begin  with  Economic  Liberalism  or  Private 
Capitalism.  This  is  the  first  attempt  that  has  been  made  to  set  up  a 
coherent  system  for  the  economic  life  of  human  society  and  its  relation 
to  the  political  state.  The  earlier  system  which  economic  liberalism 
opposed,  the  so-called  mercantilistic  system,  was  a  partly  unconscious 


339 

tendency  in  the  earlier  absolutist  governments  to  maintain  control  in  a 
number  of  economic  matters  rather  than  a  well-thought-out  and  me- 
thodically arranged  theory.  The  creation  of  the  new  school  of  thought, 
Liberalism  with  its  new  views  on  economic  affairs  and  their  relation  to 
the  functions  of  the  State,  was — it  is  well  known — mainly  the  work  of 
one  man,  Adam  Smith,  though  he  had  numerous  precursors.  His  decisive 
influence  not  only  on  the  economic  and  political  leaders  of  the  English 
industrial  revolution  and  of  the  French  political  revolution,  but  on 
statesmen  and  thinkers  throughout  the  greater  part  of  the  nineteenth 
century,  the  penetration  of  his  ideas  into  the  legislative  and  constitu- 
tional acts  throughout  Europe  in  this  period,  were  due  to  the  fact  that  in 
his  Wealth  of  Nations  was  laid  down  such  extensive  knowledge,  human 
psychology,  and  practical  experience  that  his  book  established  proof 
that  the  particular  system  of  government  which  had  been  generally 
practised  before  his  time,  with  its  widespread  control  and  numerous 
restrictions  on  private  enterprise,  was  mistaken  and  ought  to  be  aban- 
doned as  soon  as  possible.  He  was  a  good  leader  of  mankind  towards  a 
new  economic  life,  from  which  all  these  particular  restrictions  and 
limitations  of  individual  freedom  should  be  banished.  He  was  right  that 
the  then  prevalent  guild  system  with  its  trade  monopolies,  its  numerous 
petty  restrictions,  its  seven  years  or  other  unreasonable  periods  of  ap- 
prenticeship and  other  unjustifiable  rules,  was  unfortunate  and  should  be 
abolished,  that  the  fixing  of  wages  and  prices  by  law  was  not  in  keep- 
ing with  the  time  (Wealth  of  Nations,  1776,  particularly  Book  I,  ch.  10, 
part  2),  that  the  many  restrictions  on  free  imports  and  exports  in  the 
form  of  either  prohibition  or  tariffs,  bounties  on  exports,  etc.,  for  the 
purpose  of  creating  a  favourable  balance  of  trade  in  relation  to  foreign 
countries,  to  keep  the  money  at  home  and  so  forth,  were  untenable 
(ibid.,  Book  IV,  chs.1-3,  5  and  8),  that  the  interest  rates  of  the  money 
market  could  not  be  governed  by  the  existing  legal  maximum  rates 
(Book  I,  ch.  9,  Book  H,  ch.  4  fm.),  and  so  forth. 

The  basis  of  experience  from  which  Adam  Smith  generalized  was  in 
reality  sound.  It  was  the  experience  reaped  throughout  centuries  in  his 
own  country  which  he  summed  up  and  formed  into  a  consciously  con- 
ceived general  philosophy.  Throughout  the  sixteenth,  seventeenth,  and 
eighteenth  centuries  the  economic  life  of  England  had  little  by  little 
been  emancipated  from  the  trade  regulations  of  the  past,  the  guilds 
system  and  other  restrictions  were  being  forced  into  the  background, 
and,  as  I  shall  show  in  a  later  chapter,  it  was  the  early  development  of  local 
and  State  self-government  in  England  which  enabled  the  English  people, 
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unlike  other  nations,  to  rid  itself  of  the  medieval  order  which  lingered 
in  other  countries  as  an  obstacle  to  the  development  of  commercial  and 
industrial  life.  Under  this  freedom  of  trade  England  had  evolved  new 
important  forms  of  artisan  organisation  (domestic  industries  in  the  pro- 
vinces), conquered  world  trade,  and  established  herself  as  the  nucleus 
of  a  colonial  empire.  No  wonder  that  Adam  Smith  drew  the  conclusion 
from  this  impression  of  the  development  of  a  commonwealth  through  an 
increasing  freedom  of  trade  that  liberty  offered  the  best  solution  for  the 
economic  community.  Through  his  work  he  co-ordinated  all  other  earlier 
efforts  in  this  direction  and  contributed  materially  towards  the  removal 
of  the  last  remaining  barriers  standing  in  the  way  of  freedom  in  Eng- 
land, and  was  also  largely  instrumental  in  the  abolition  of  the  old  trade 
systems  on  the  Continent. 

Adam  Smith  usually  deals  in  a  sober  way  with  the  individual  positive 
acts  of  government  limiting  the  freedom  of  trade  and  proves  step  by 
step  the  unfortunate  effects  of  these  acts  of  interference.  At  the  same  time 
he  was  too  practical-minded  to  condemn  all  such  restrictions  without 
exception.  He  admitted  that  some  restrictions  might  be  useful.  He 
thought,  for  instance,  that  Cromwell's  Navigation  Act,  which  forbade 
foreign  ships  to  carry  other  goods  than  the  products  of  their  own  country 
to  England  and  gave  English  ships  the  monopoly  of  importing  goods 
from  other  continents  into  England  and  her  colonies,  was  a  wise  measure 
(particularly  for  reasons  of  national  defence),  and  he  also  acknowledged 
that  tariffs  or  the  prohibition  of  certain  imports  might  be  advisable  as 
a  temporary  measure  of  retaliation  against  countries  which  by  tariffs  or 
otherwise  restrain  imports  from  other  countries  (ibid..  Book  IV,  ch.  2, 
the  last  half).  But  generally  speaking  his  entire  work  was  inspired  by 
the  view  that  trade  as  a  whole  will  derive  the  greatest  benefit  from  com- 
plete freedom;  and  he  says  in  quite  vigorous  and  general  terms  that 
freedom  of  trade  is  the  best  system,  that  'the  property  which  every  man 
has  in  his  own  labour,  as  it  is  the  original  foundation  of  all  other  pro- 
perty, is  the  most  sacred  and  inviolable',  and  that  'to  hinder'  the  in- 
dividual from  'employing  his  strength  and  dexterity  in  what  manner  he 
thinks  proper  without  injury  to  his  neighbour  is  a  plain  violation  of 
this  sacred  property'.  And  in  connexion  with  certain  rules  of  law  limit- 
ing the  freedom  of  manufacturers  and  merchants  he  states  in  a  general 
way  that  these  laws  were  'evident  violations  of  natural  liberty  and  there- 
fore (italics  by  the  author)  unjust'  (Book  I,  ch.  10,  part  2,  and  Book  IV, 
ch.  5).  It  is  only  natural  in  view  of  the  gigantic  work  of  proving  the 
existing  unreasonable  and  obsolete  restrictions  in  the  freedom  of  trade, 
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which  Adam  Smith  had  in  the  first  place  to  undertake,  that  there  was 
less  strength  left  for  him  to  tackle  the  task  of  examining  and  critically 
testing  the  general  validity  of  the  conclusions.  It  was  therefore  not  with- 
out justification  that  his  contemporaries  and  suhsequent  generations 
regarded  him  as  the  spokesman  of  unlimited  freedom  of  trade.  This  was 
further  underlined  by  his  successors  of  the  liberal  school,  who  vested  in 
it  an  eternal  truth,  a  natmal  law  of  economics,  and  thence  it  merged 
into  the  articles  of  faith  of  liberal  politicians  and  orators,  was  impressed 
on  the  people  at  innumerable  meetings  and  through  the  press,  and  was 
finally  embodied  in  the  liberal  constitutions  of  the  nineteenth  century. 
The  substantiation  given  by  Adam  Smith  and  the  rest  of  the  liberal 
school  did  not  in  any  way  justify  such  a  sweeping  generalization.  From 
a  sober  scientific  point  of  view  there  was  only  sufficient  experience  to 
show  that  those  particular  forms  of  trade  restrictions  which  then,  in  the 
eighteenth  century,  prevailed,  the  guild  system  and  all  that  developed 
therefrom,  legally  fixed  wages,  commodity  prices,  maximum  rates  of 
interest,  etc.,  were  at  any  rate  in  most  cases  unfortunate.  But  there  was 
nothing  to  justify  the  conclusion  that  because  these  restrictions  proved 
inexpedient,  all  restrictions,  possible  future  limitations,  should  prove 
unacceptable.  And  indeed  soon  after,  already  in  the  nineteenth  century, 
the  community  was  to  gather  new  experience  showing  that  new  restric- 
tions in  the  freedom  of  trade  were  necessary,  and  as  this  task  was  not 
taken  up  by  the  legislative  power,  the  restrictions  shaped  themselves 
within  the  practical  life  of  commerce  itself.  For  instance,  the  basis  of 
experience  of  the  liberal  school  could  only  in  respect  of  the  guilds  show 
that  this  particular  form  of  trade  organisation  should  be  abandoned. 
Indeed,  the  basis  of  experience  did  not  even  justify  the  conclusion  that 
guild  organisations  are  generally  unfortunate,  but  only  showed  that  the 
particular  type  of  guild  organisation  which  had  developed  in  the  seven- 
teenth and  eighteenth  centuries  was  obsolete  and  an  ineffective  instru- 
ment of  artisan  trade.  Recent  historical  research  has  shown  that  in  the 
thirteenth  to  fourteenth  and  partly  the  fifteenth  centuries,  the  most 
flourishing  period  of  the  guilds,  the  guild-system  on  the  whole  served 
as  an  excellent  constitution  for  trade.  This  very  system  which  in  the 
Middle  Ages  marked  the  prosperity  and  culture  of  the  town  trades  meant 
in  the  eighteenth  and  nineteenth  centuries  their  decline.  But  just  as  the 
basis  of  experience  justified  no  generalizing  verdict  on  the  trade  organi- 
sations of  the  past,  so  it  no  more  justified  any  judgment  with  regard  to 
organisations  of  the  future.  Modern  economic  life  has  developed  in  an 
entirely  different  direction  from  that  which  the  liberal  school  of  econo- 
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mics  had  envisaged.  Following  on  the  dissolution  of  the  old  trade  organi- 
sation, the  guilds,  new  organisations,  employers'  associations,  trade 
unions,  cartels,  and  trusts  have  risen.  In  the  course  of  the  nineteenth  and 
twentieth  centuries  they  have  acquired  positions  of  considerable  power 
in  economic  life  and  all  denote  very  considerable  limitations  on  the 
individual's  freedom  to  trade.  In  various  ways  they  have  taken  over  the 
functions  of  the  old  guilds,  and  the  dissolution  of  the  guilds  was  parallel 
with  struggle  of  the  new  organisations  for  legal  recognition.  Further,  the 
old  legislation  regulating  the  conditions  of  labour  disappeared,  and 
rightly  so;  but  with  the  rise  and  development  of  modern  industry  it  was 
soon  discovered  that  legislation  was  once  more  necessary,  though  for 
difYerent  purposes.  A  number  of  new  rules,  factory  laws,  had  to  be  formed 
in  the  interest  of  both  the  workers  and  the  general  public  once  more  to 
limit  the  freedom  of  trade.  In  the  same  way  it  is  true  that  gradually 
the  old  legislation  on  maximum  rates  of  interest  was  abolished  in  most 
countries;  but  in  its  place  a  new  form  of  legislation  on  these  matters 
has  been  evolved:  the  modern  rules  to  prevent  undue  exploitation,  which 
contracts  common  to  the  Scandinavian  countries,  §  138  of  the  German  BGB, 
are  not  bound  by  rigid  rates  of  interest  but  in  a  more  flexible  way  deal 
with  the  same  evil  as  the  old  laws  on  maximum  rates,  as  the  more 
reasoned  laws  protect  the  individual  against  exploitation  by  others  of 
his  need,  economic  dependence  on  others,  etc.,  for  the  purpose  of 
obtaining  manifestly  undue  gain;  see,  for  instance,  §  31  of  the  law  on 
contracts  common  to  the  Northern  countries,  §  138  of  the  German  BGB, 
English  common  law  concerning  undue  influence,  and  §  33,  of  the 
Soviet  Code. 

But  in  reality  the  ordinary  general  rules  of  civil  law  of  any  civilized 
State  constitute  in  themselves  an  extensive  system  of  limitations  on  the 
freedom  of  trade.  On  this  point  the  liberal  school  was  from  the  outset 
fundamentally  obscure.  Adam  Smith  and  his  followers  state  that  as  the 
State  should  not  interfere  in  economic  life,  its  functions  should  be  con- 
fined externally  to  the  defence  of  the  country  and  internally  to  the 
protection  of  the  life  and  property  of  the  individual  citizens  through  the 
law  and  the  administration  of  justice.  In  another  connexion,  however, 
Adam  Smith  says  that  if  the  laws  of  a  country  do  not  enforce  the  rule 
that  contracts  must  be  observed,  this  would  have  the  most  damaging 
effect  on  economic  life,  particularly  on  matters  of  interest  payment. 
Debtors  would  then  be  placed  on  a  footing  with  bankrupts  or  people  of 
doubtful  credit.  The  uncertainty  of  recovering  his  money  forces  the 
lender  to  exact  the  same  usurious  interest  which  is  usually  required 
from  bankrupts.  He  refers  in  this  connexion  to  the  barbaric  tribes  which 


343 

invaded  the  Western  Roman  Empire.  With  these  peoples  the  performance 
of  contracts  was  a  matter  in  which  their  courts  did  not  interfere,  and 
which  therefore  depended  on  the  goodwill  of  the  contracting  parties; 
this  may,  he  says,  to  some  extent  explain  the  high  rale  to  interest 
prevalent  at  the  time  (Wealth  of  Nations,  Book  I,  ch.  9).  Legal  history 
certainly  shows  that  in  the  earliest  historical  period  the  Germanic 
peoples  had  no  legal  rule  concerning  the  binding  force  of  contracts,  and 
this  is  not  an  uncommon  feature  of  primitive  law.  This  in  connexion 
with  the  generally  unstable  conditions  had  the  effect,  among  others,  of 
forcing  economic  life  into  specific  legal  forms,  which — as  we  shall  see 
later — came  to  be  of  the  greatest  importance  to  the  economic  structure 
of  society.  But  this  rule  of  law  is  merely  an  isolated  example  of  the 
enormous  significance  of  the  interference  of  civil  law  with  economic  life. 
It  is  true  that  the  passage  quoted  from  Adam  Smith  appears  to  be  some- 
what incidental  and  has  no  connexion  whatsoever  with  the  views 
expressed  elsewhere  in  the  work,  that  the  system  of  law  should  remain 
passive  with  regard  to  trade,  confining  itself  merely  to  the  maintenance 
of  peace  and  order.  The  student  of  the  liberal  school  would  search  in 
vain  for  a  thorough  examination  of  this  question.  This,  however,  is 
only  one  of  many  proofs  of  the  assertion  which  I  shall  presently 
endeavour  to  substantiate  in  further  detail:  that  true  social  science  can 
only  develop  through  a  close  co-operation  of  law,  economics,  and  other 
kindred  disciplines.  A  thorough  examination  of  the  relation  of  economic 
life  to  general  civil  law  will  probably  show  that  the  latter  is  largely 
an  extensive  system  intended  to  regulate  economic  life,  and  that  the 
entire  structure  of  the  modern  economic  community  is  characterized  by 
this  system  and  would  be  inconceivable  without  it.  The  liberal  school 
and  those  who  have  inherited  from  it  the  widespread  conception  of  the 
economic  life  of  the  community  as  a  kind  of  natural  life,  the  economic 
laws  alleged  to  have  been  discovered  being  regarded  rather  as  laws  of 
nature,  fail  to  realize  that  even  if  we  divesit  economic  life  of  all  the 
restrictions  which  the  liberalists  fought,  this  'natural  state',  as  it  were, 
is  a  product  not  only  of  the  conditions  of  our  planet's  nature  but  essen- 
tially, in  its  very  organs  and  nerves,  of  the  system  of  law,  of  a  substratum 
of  rules  of  so-called  private  law  acting  unobtrusively,  but  everyhere,  on 
every  detail  of  turnover  and  credit,  and  established  in  statutes  and  not 
least  in  practice  and  custom  throughout  centuries  of  steady  growth.  Law 
and  economic  life  are  inseparable;  only  a  mistaken  subdivision  of 
sciences  has  servered  them,  see  above  pp.  245 — 47. 
The   wanton   and   sweeping   generalization   from   certain    individual 
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examples,  from  certain  definite,  unfortunate  legislative  measures  bearing 
on  the  economic  life  of  the  eighteenth  century,  to  an  all-embracing  law 
of  nature  expressing  the  unlimited  freedom  of  trade  is  therefore  seen 
to  be  not  only  unprovable  but  a  positively  wrong  assumption  of  the 
liberal  school  of  economics.  This  movement  was  based  in  its  very  origin 
on  an  obscurity,  as  it  held  that  economic  life  could  return  to  a  natural 
state  of  boundless  freedom  merely  by  being  relieved  of  certain  definite 
trade  regulations  in  force  at  the  time;  but  unconsciously  the  school 
ignored  the  fact  that  even  when  relieved  of  these  positive  regulations  the 
freedom  of  economic  life  is  bound  and  limited  in  numerous  ways  by  the 
so-called  private  laws  of  the  general  legal  system.  But  even  in  the 
narrow  field  of  trade  regulations,  which  actually  provided  the  only 
scope  for  the  experience  of  the  liberal  economists,  the  development  of 
the  nineteenth  and  twentieth  centuries  has  shown  that  indeed  very 
powerful  and  far-reaching  restrictions  on  the  freedom  of  trade  are 
necessary. 

Surely  it  would  now  be  advisable  in  research,  in  public  debate,  at 
meetings,  and  in  the  press  to  cease  pleading,  as  certain  movements  and 
schools  still  do,  that  the  principle  of  the  freedom  of  trade  is  a  law  of 
eternal  validity  in  all  fields.  This  principle  of  freedom  has  no  more  to 
do  with  science  than  the  opposing  theory  urging  State  control  as  a 
fundamental  principle  on  all  points.  A  reference  to  the  freedom  of  trade 
or  any  other  principle  is  no  argument  but  only  words  which  offer  them- 
selves where  understanding  fails,  or  to  quote  the  words  of  Goethe:  'Wo 
Begriffe  fehlen,  da  stellt  zur  rechten  Zeit  ein  Wort  sich  ein.'^).  Whether  a 
certain  legislative  or  administrative  measure  is  in  conflict  with  the 
principle  of  freedom  of  trade  is  as  irrelevant  as  whether  the  measure  in 
question  is  in  accordance  with  another  equally  unprovable  social  theory 
concerning  the  relation  of  the  State  to  trade.  The  only  relevant  criterion 
is  whether  on  the  basis  of  all  the  experience  available  the  measure 
in  question  may  be  regarded  as  practical  and  useful  to  the  community 
or  not. 

The  clause  stipulating  freedom  of  trade  in  the  free  constitutions,  as 
for  instance  the  Danish  constitution:  'All  restrictions  in  the  free  and 
equal  access  to  trade  which  are  not  founded  on  reasons  of  common 
welfare  shall  be  abolished  by  law',  should  in  the  constitution  of  a  future 
community  read  as  follows:  'Restrictions  in  the  freedom  of  trade  or 
.measures  to  safeguard  the  same  shall  be  introduced  or  repealed  in 

1)  "Where  concepts  (ideas)  fail  a  word  will  come  in  the  right  time." 
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accordance  with  reasons  of  common  welfare.'  Bui  it  is  to  be  expected 
that  in  future  constitutions — if  there  are  to  be  such  enactments — all  such 
meaningless  provisions  will  disappear. 

2.  To  Adam  Smith  self-interest  was  the  driving  force  of  economic 
life  and  the  main  source  of  human  wealth.  The  self-interest  of  the 
individual  impels  men  to  work,  to  save  up  working  capital  for  new  and 
greater  enterprises,  and  to  think  of  increasingly  expedient  methods  of 
dividing  labour  and  of  new  technical  inventions.  Adam  Smith  showed 
how  the  division  of  labour  multiplied  production  and  return.  If,  there- 
fore, only  the  individual  were  permitted  to  use  his  powers  and  ability 
freely,  private  self-interest  would  of  its  own  accord  find  that  state  of 
affairs  which  would  be  most  favourable  to  economic  life  and  create 
the  greatest  values.  According  to  Adam  Smith,  the  individual  therefore 
serves  the  interests  of  Society  by  pursuing  his  own  interest. 

This  optimistic  view  of  self-interest  and  its  possibilities  of  production 
and  development  is  not  shared  by  Karl  Marx.  His  view  on  human  life 
is  diametrically  opposite.  Those  forces  which  in  Adam  Smith's  opinion 
are  the  source  of  the  community's  wealth  and  of  the  best  economic 
order  mean  to  Karl  Marx  'the  furies  of  private  interest'  (Karl  Marx,  Das 
Kapital,  2nd  ed.,  1872,  vol.  i,  p.  7).  In  his  opinion  it  is  the  self-interest 
of  the  individual  which  has  caused  that  exploitation  by  manufacturers 
and  landowners  of  the  working  class,  and  the  lower  classes  generally, 
which  has  led  to  miserable  conditions  of  life,  starvation,  wretched 
housing,  unhealthy  factories,  and  consequently  permanent  weakening 
or  undermining  of  health.  Human  life,  however,  is  so  manifold  and 
varied  that  it  justifies  at  the  same  time  Adam  Smith's  optimism  and 
Karl  Marx's  pessimism.  Life  as  it  really  is  seems  to  prove  either  case 
and  at  the  same  time  refute  both  views.  Self-interest  is  at  the  same 
time  a  blessing  and  a  scourge.  One  mighty  group  of  experiences  points 
towards  the  former,  another  towards  the  latter.  But  social  scientific 
research,  which  was  and  is  still  in  its  childhood,  gropes  and  pieces 
together,  builds  up  on  one  group  of  experiences  one  theory  for  the 
improvement  of  society,  on  another  group  the  very  opposite  theory. 
Adam  Smith  and  Karl  Marx  lived  in  the  very  same  community  and 
drew  their  conclusions  from  the  same  society,  namely,  England.  But 
England  of  1776,  when  Adam  Smith's  life  work  was  published,  and 
England  of  1867,  under  whose  shadows  Karl  Marx's  Das  Kapital  was 
written,  presented  widely  different  aspects;  each  shows  us  one  group  of 
experiences,  thereby  indicating  what  fundamentally  different  possibili- 
ties of  development  are  latent  in  human  society.  Ejigland  of  the  greater 


346 

part  of  the  eighteenth  century  shows  us  a  young,  fresh,  and  prosperous 
economic  community  which  had  grown  conscious  of  its  power,  having 
throughout  past  centuries  fought  its  way  to  greater  and  greater  freedom; 
and  under  this  freedom  England  had  become  a  great  producer  and  con- 
quered world  trade.  But  this  community  was  still  at  the  time  of  Adam 
Smith  at  the  stage  of  handicraft.  It  is  true  that  this  handicraft  had 
assumed  new  forms,  which  meant  more  mass  production,  and  which  had 
undermined  the  guild-system.  But  under  this  new  system  of  home  labour, 
industry,  particularly  the  textile  industry,  was  carried  on  mostly  in  the 
rural  districts  and  through  a  number  of  minor  master  craftsmen.  These 
were,  indeed,  in  many  ways  dependent  on  the  big  traders,  on  the  wealthy 
cloth  merchants.  But  the  actual  work  took  place  under  fairly  independent 
and  healthy  conditions.  A  number  of  important  inventions,  particularly 
within  the  textile  industry,  had  already  been  made  at  the  time  of  Adam 
Smith's  work.  But  the  inventions  which  were  to  have  the  most  decisive 
practical  influence  on  spinning  and  weaving  were  not  to  be  made  until 
the  late  seventies  and  eighties;  and  the  new  propelling  force,  the  steam- 
engine,  was  not  invented  in  a  practically  useful  form  until  1784.  But  as 
this  machine  was  shortly  afterwards  introduced  into  the  textile  industry 
together  with  other  revolutionising  inventions,  and  as  it  was  soon  taken 
up  by  other  industries,  the  mechanical  industry  made  headway  with 
such  suddenness  and  rapidity  at  the  end  of  the  eighteenth  and  the  begin- 
ning of  the  nineteenth  centuries  that  this  epoch  has  justly  been  called 
the  Industrial  Revolution.  The  system  of  home  labour  was  replaced  by 
the  factory  system.  The  social  effects  of  the  Industrial  Revolution  were 
revealed  to  their  full  extent  already  in  the  first  half  of  the  nineteenth 
century.  Under  the  freedom  of  trade  a  new  community  grew  up  which 
displayed  features  of  whose  existence  Adam  Smith  and  the  champions 
of  freedom  in  the  eighteenth  century  had  never  dreamt. 

It  is  the  development  of  this  community,  the  England  of  the  first  half 
of  the  nineteenth  century,  which  provided  the  basis  of  experience  from 
which  Karl  Marx  drew  his  conclusions.  The  value  of  Karl  Marx's  work 
does  not  lie  in  his  positive  prophecies  with  regard  to  future  economic 
development,  which  were  not  fulfilled,  or  his  recommendations  of  the 
ideal  future  state,  which  are  neither  definite  nor  clear,  but  in  his  nega- 
tive criticism  of  the  particular  type  of  society  which  he  had  studied.  He 
showed  with  piercing  and  thorough  lucidity  how  the  ruthless  competi- 
tion of  forces  in  the  free  private  capitalistic  community  had  led  to  the 
suppression  of  the  weaker  by  the  stronger,  a  concentration  of  factories 
in  increasingly  greater  concerns,  a  corresponding  destruction  of  numer- 
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ous  smaller  enterprises  which  flourished  under  the  old  order,  a  piling 
up  of  capital  and  land  in  the  hands  of  a  small  class  which  only  thought 
of  increasing  its  wealth.  And  this  accumulation  of  capital  had  been 
rendered  possible  through  a  systematic  exploitation  of  the  working  class, 
which  had  to  labour  under  miserable  conditions  of  life  and  unhealthy 
conditions  of  work  and  housing. 

It  is  difficult  to  conceive  a  state  of  society  which  could  more  com- 
pletely justify  Marx's  theories  as  to  the  development  of  private  capital- 
ism, of  an  increasing  concentration  of  enterprises  and  the  gathering  of 
capital  in  a  few  hands,  and  the  consequent  misery  of  the  working  class, 
than  this  very  England  between  1800  and  1860.  And  it  was  not  only  the 
development  in  the  cities  within  crafts  and  industry,  but  also  the  social 
and  economic  development  of  agriculture  in  England  which  seemed  to 
confirm  his  views. 

The  picture  of  the  industrial  development  in  the  English  towns  in 
this  period  handed  down  to  us  by  Karl  Marx  is  probably  on  the  whole 
not  too  gloomy.  In  every  case  he  is  able  to  substantiate  his  point  by 
reports  from  public  officials,  doctors,  and  others  to  the  government 
authorities.  In  this  period  domestic  handicrafts  were  increasingly 
replaced  by  factories,  which  were  gradually  concentrated  in  the  indus- 
trial cities.  The  numerous  cotton  looms  were  ousted  by  machines.  The 
consequence  was  general  destitution  among  a  certain  class  of  the  com- 
munity. In  the  factories  the  working  hours  were  often  fourteen  to 
sixteen  a  day,  frequently  in  unhealthy  rooms.  The  unlimited  freedom 
of  trade  also  led  to  a  ruthless  exploitation  of  the  labour  of  women  and 
children  by  the  factory  owners  in  the  earliest  period  when  there  was  a 
fierce  competition  to  lower  prices  and  reduce  costs  to  a  minimum.  It  is 
significant  that  as  late  as  1833  the  law  permitted  the  employment  of 
children  of  13  in  certain  industries  for  more  than  eleven  hours  a  day 
(sixty-nine  hours  a  week).  And  this  factory  law  even  marked  a  con- 
siderable advance  compared  with  the  earlier  law.  Further,  the  conditions 
of  housing  in  the  towns  were  miserable  and  unhealthy.  Large  sections 
of  the  labour  population,  also  women  and  children,  were  physically 
weakened  by  the  long  and  monotonous  hours  of  work  and  by  malnutri- 
tion. In  many  places  insufficient  food  and  unhealthy  housing  caused 
disease  in  the  overcrowded  areas,  sometimes  even  epidemics.  The 
number  of  people  on  poor  law  relief  were,  in  1855,  850,000  and  in  1865, 
about  970,000  (Marx,  Das  Kapital,  vol.  i,  pp.  224  ff.,  384—453,  506—690). 

But  English  agriculture  also  had  gradually  undergone  a  strong  capi- 
talistic development  which  seemed  to  show  that  Marx  was  right.  Many 
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of  the  smaller  independent  farms  which  had  originally  existed  in  most 
parts  of  the  country  disappeared  and  were  swallowed  up  by  the  big 
estates.  In  the  Middle  Ages,  and  even  in  the  fifteenth  century,  the  greater 
part  of  the  rural  population  of  England  were  farmers  who  worked  their 
own  land.  Even  the  labourers  on  the  larger  estates  were  often  at  the 
same  time  small  independent  farmers,  small-holders  who  were  granted 
a  plot  of  the  estate's  land  on  which  they  could  work  on  their  own  part 
of  the  time.  At  the  same  time  the  farmers  and  the  small-holders  had  the 
use  of  commons  where  they  could  graze  cattle  and  collect  wood,  peat,  etc. 
But  already  towards  the  end  of  the  fifteenth  century,  and  even  more  in 
the  sixteenth  century,  the  landlords  began  partly  to  withdraw  many 
allotments  from  small  farmers  who  were  in  one  way  or  another  depen- 
dent on  them  and  include  this  land  in  the  manorial  estate,  and  partly 
to  a  large  extent  to  enclose  the  original  commons  by  claiming  that  this 
common  land  was  their  private  property.  This  movement  towards  large- 
scale  farming  w^as  largely  due  to  the  fact  that  while  the  working 
expenses  of  the  smaller  estate,  particularly  the  cost  of  labour,  were  too 
great,  the  favourable  wool  prices  at  the  same  time  made  it  profitable  to 
lay  out  large  areas  as  sheep  pastures  requiring  little  labour.  Already 
from  the  end  of  the  fifteenth  century  we  hear  that  'where  formerly  200 
people  in  a  village  found  an  honest  livelihood  there  are  now  but  two 
or  three  shepherds  and  the  rest  of  the  villagers  are  reduced  to  idleness. 
This  movement  towards  large-scale  faiming,  however,  was  only  gradual; 
and  in  the  following  centuries  the  development  suffered  considerable 
setbacks;  even  in  the  seventeenth  century  there  were  in  large  parts  of 
England  an  important  class  of  free  farmers,  the  yeomanry.  But  in  the 
eighteenth  century  a  new  impulse  was  given  to  the  enclosure  move- 
ment. At  this  stage  probably  not  one  but  several  causes  contributed 
towards  the  movement  for  large-scale  farming,  causes  into  which 
incidentally  Karl  Marx  has  not  inquired.  Both  arable  and  cattle  fai'ming 
were  well  suited  to  large-scale  farming.  For  this,  and  for  the  introduc- 
tion of  the  best  methods  into  farming  generally,  both  capital  and  a 
wider  outlook  than  that  of  small  farmers  were  necessary.  Contemporary 
descriptions  show  that  the  methods  of  the  farmers  in  the  surviving  old 
villages  were  completely  antiquated,  that  the  rural  population  was  lack- 
ing in  education,  sense  of  technical  improvements,  and  capital,  and  that 
the  only  profitable  method  of  farming  was  large-scale  production,  so 
that  any  obstacle  in  its  way,  and  in  the  first  place  the  village  communi- 
ties, should  be  removed.  There  was,  indeed,  sulficient  capital  in  the 
hands  of  the  new  enterprising  traders  of  the  eighteenth  century  as  well 
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as  the  big  landowners;  but  they  only  wanted  to  invest  this  capital  in 
the  most  profitable  and  technically  best  forms  of  farming,  namely  in 
large  estates  and  not  in  small  farms.  The  yeomen  farmers  could  not, 
therefore,  in  the  long  run  survive  this  uneven  battle.  No  doubt  the 
spinning  and  weaving  industry  in  the  new  form  of  home  crafts  attracted 
a  large  section  of  the  rural  population.  Farming  could  not  offer  the 
wages  that  this  new  industry  could  sometimes  pay.  Shortage  of  labour 
may  therefore  also  have  been  a  contributing  cause  of  the  extension  of 
the  large  estates.  The  landlords  used  the  power  they  possessed  in 
Parliament  finally  to  exclude  the  population  from  the  remaining  land 
by  numerous  Bills  for  enclosures  of  commons.  There  were,  however, 
still  at  the  beginning  of  the  nineteenth  century  a  number  of  surviving 
yeomen  farms;  but  the  poor  conditions  for  farming  which  set  in  after 
the  Napoleonic  Wars,  particularly  the  low  corn  prices,  dealt  a  final  blow 
to  these  remaining  farmers.  But  whatever  were  the  causes  of  this 
whole  development  the  result  was  everywhere  the  same:  towards  the 
middle  of  the  nineteenth  century  the  greater  part  of  the  land  of  England 
was  worked  on  a  large  scale  and  in  the  hands  of  a  small  class  of  land- 
lords; and  a  large  immigration  of  the  rural  population  into  the  towns 
had  taken  place  and  contributed  in  the  long  run  to  increase  the 
proletariat. 

In  agriculture  as  well  as  in  industry  we  therefore  find  in  the  English 
community  a  pronounced  capitalistic  development,  an  increasing  con- 
centration of  industry  in  large  enterprises,  and  consequently  a  decline 
of  the  many  smaller  independent  enterprises  carried  on  by  craftsmen 
and  farmers,  and  an  accumulation  of  capital  in  a  few  hands  (cf.  Marx, 
op.  cit.,  particularly  vol.  i,  pp.  232  ff.,  322  ff.,  vol.  ii,  pp.  315  ff.).  Large- 
scale  production  need  not  always  mean  also  the  accumulation  of  capital 
in  relatively  few  hands.  But  in  England  the  revenue  statistics  at  the 
time  of  Karl  Marx  clearly  showed  that  simultaneously  with  the  develop- 
ment of  large-scale  production  an  enormous  accumulation  of  capital 
had  taken  place  in  the  relatively  small  class  of  industrial  magnates  and 
landowners.  The  contrast  between  rich  and  poor  had  become  greater 
than  ever.  On  the  basis  of  statistical  information  from  1864,  which, 
however,  mainly  referred  to  town  industries,  Marx  assumed  that  the 
taxable  income  in  England  in  that  year  was  about  £96  millions.  Out  of 
the  tax-paying  class — i.e.  about  300,000  out  of  a  population  of  some 
24  millions — 23,000  alone  had  a  total  income  of  £57  millions,  in  other 
words  only  8  per  cent,  of  the  taxpayers  earned  about  60  per  cent,  of  the 
entire  taxable  income  of  the  community.  And  the  wealthiest  portion  of 
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the  taxpayers,  about  3,600  persons,  had  an  anual  income  of  £36  millions, 
i.e.  only  1*2  per  cent,  of  all  the  taxpayers  earned  more  than  37  per  cent, 
of  the  total  taxable  income  (cf.  Marx,  op.  cit.,  vol.  i,  pp.  676 — 7). 

Marx's  historical  descriptions  of  the  capitalistic  development  has  been 
corrected  on  certain  points  of  detail  by  subsequent  historical  research. 
This  particularly  applies  to  the  question  of  large-scale  farming  in  Eng- 
land. On  this  point  he  was  not,  as  I  have  previously  said,  interested  in 
disentangling  the  various  general  economic  causes  of  this  movement, 
but  in  describing  the  ruthless  and  often  violent  means  which  the  land- 
lords employed  in  their  fight  for  the  land,  and  from  the  point  of  view 
of  propaganda  this  was,  of  course,  more  effective  (op.  cit.,  vol.  i,  pp. 
745  ff.).  But  on  one  main  point  Marx  was  certainly  right.  It  must 
presumably  be  admitted  that  Marx's  description  and  critical  analysis 
of  the  English  capitalistic  community  of  his  time  was,  broadly  speaking, 
correct.  The  general  impression  of  this  society  stands. 

On  the  other  hand,  the  sweeping  generalizations  which  Marx  drew 
from  this  basis  of  experience  are  not  only  unprovable  but  positively 
wrong.  The  fact  that  this  particular  society,  England  in  the  period 
1800 — 60,  through  centuries  of  preparation  in  many  respects  had  assumed 
that  particularly  pronounced  capitalistic  aspect  which  has  been  described, 
did  not  justify  the  conclusion  that  all  communities  based  on  a  system 
of  private  capitalism  would  as  a  matter  of  course  develop  economically 
in  the  same  way,  and  that  in  all  other  bourgeois  societies  we  should 
meet  the  same  features  in  industry  and  agriculture:  concentration  of 
industry  in  a  few  large  enterprises,  destruction  of  the  numerous  earlier 
independent  small  enterprises,  accumulation  of  capital  in  a  few  hands; 
and  it  was  unscientific  to  integrate  these  movements  and  their  course, 
observed  mainly  only  in  one  community,  into  a  natural  law  applicable 
to  all  private  capitalistic  societies  until  the  time  when  the  concentration 
of  all  economic  activity  into  a  few  large  concerns  and  the  accumulation 
of  capital  in  a  few  hands  finally  rendered  the  taking  over  by  the  political 
power,  the  State,  of  all  enterprise  and  all  capital  an  inevitable  necessity. 

In  the  period  dealt  with  England  was  ahead  of  all  other  countries 
in  industrial  development.  In  that  country  a  number  of  technical 
inventions  of  vital  importance  to  the  major  industries  had  been  made 
within  a  few  years.  And  these  inventions  were  made  in  a  country  which 
in  the  preceding  centuries,  thanks  to  its  geographical  situation  and  the 
skill  of  its  people,  had  conquered  world  trade  and  the  richest  overseas 
-colonies,  and  thereby  already  created  enormous  capitals  which  at  once 
could  be  mobilized  for  the  large-scale  exploitation  of  the  new  inventions. 


and  which  already  in  the  eighteenth  century  had  grown  accustomed  to 
large-scale  production  according  to  the  then  most  recent  methods. — And 
besides  capital  this  country  possessed  in  large  quantities  the  material 
which  the  new  steam-engine  required,  namely,  coal.  Finally  this  same 
community  had  in  the  previous  centuries  removed  the  old  trade  restric- 
tions in  the  towns  and  an  essential  part  of  the  land-legislation  without 
replacing  them  by  new  rules,  thereby  reducing  all  obstacles  to  the 
ruthless  exploitation  of  trade  and  industry  by  those  possessed  of  capital 
and  initiative.  It  is  not  surprising  that  under  these  conditions  the 
economic  life  of  this  society  should  facilitate  the  most  pernicious  fonns 
of  high  capitalistic  developments.  But  to  draw  general  conclusions  from 
this  state  of  affairs  to  the  development  everywhere,  in  other  countries 
which  did  not  possess  such  unique,  at  the  same  time  equally  profoundly 
fortunate  and  unfortunate  conditions  as  England,  and  to  found  a  social 
theory  on  such  conclusions  was  not  scientifically  defensible.  And  this 
error  was  fatal  because  the  new  social  theory  which  promised  the  lower 
classes  the  inevitable  advent  of  a  happy  revolution  was  advanced  in  an 
elaborate  scientific  guise  which  impressed  contemporaries  and  was  apt 
to  inspire  in  agitators,  and  through  them  in  the  masses,  a  particular 
confidence  which  was  furthered  by  the  incomplete  state  of  the  social 
sciences  and  which  the  scientific  basis  did  not  really  warrant. 

In  the  following  sections  I  shall  examine  Marx's  views  on  the  two 
main  industries,  i.e.  agriculture  and  manufacture. 


a.  Agriculture. 

The  untenability  of  the  Marxian  generalization  is  obvious  of  we  look 
at  another  bourgeois,  private-capitalistic  society,  in  which  indeed  there 
were  no  such  unique  conditions  for  good  and  for  evil  as  those  described. 
Marx  need  merely  have  extended  his  inquiry  to  one  of  the  communities 
beyond  the  North  Sea,  for  instance  to  Denmark  or  Norway.  There  he 
would  have  found  an  economic  development  which  on  essential  points 
presented  a  contrast  to  the  development  which  the  English  people  had 
undergone.  The  contrast  with  Denmark  is  particularly  illuminating,  for 
there,  as  in  England,  the  greater  part  of  the  land  was  in  the  eighteenth 
century  owned  by  big  landlords,  but  since  the  close  of  the  eighteenth 
century  there  has  been  a  continual  development  towards  the  dissolu- 
tion of  this  kind  of  tenure  in  favour  of  smaller  independent  farms. 

In  the  Danish  agriculture  community  of  the  eighteenth  century  the 
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independent  farm  had  no  more  than  in  England  completely  disappeared; 
there  were  still  a  considerable  number  of  freehold  farms.  By  far  the 
greater  part  of  the  peasant  population,  however,  were  not  freeholders 
but  tenants  who  were  in  the  closest  manner  dependent  on  the  landlords, 
both  economically  and  personally.  Before  1788  about  three-quarters  of 
the  peasants  were  tenants  and  a  corresponding  proportion  of  the  land 
was  leasehold.  But  at  the  end  of  the  eighteenth  and  throughout  the 
nineteenth  century  a  complete  change  in  these  social  conditions  took 
place.  In  this  period  the  manorial  system,  with  important  manor  farms 
as  the  centres  of  large  tenanted  estates  whose  farmers  had  to  work  for 
the  landlords  and  pay  rent,  was  broken  up  more  and  more  and  replaced 
by  a  system  of  independent  farms;  the  tenants  were  in  increasing  num- 
bers converted  to  freeholders  and  became  economically  independent  of 
the  landlords.  While  in  1788  three-quarters  of  the  farmers  and  the  farms 
were  under  a  leasehold  system,  only  thirty  years  later,  in  1818,  no  more 
than  one-third  of  the  farmers  were  tenants  and  two-fifths  of  the  farm- 
land leasehold.  In  1835  the  proportion  had  changed  further  in  the  same 
direction:  there  were  about  42,000  independent  farms  assessed  at  about 
177,000  tons  hard-grain  and  only  about  25,000  leasehold  farms  assessed 
at  about  137,000  tons  hard-grain  ('hard-grain',  referring  to  barley  and 
rye,  formed  the  basis  of  taxation  of  property,  the  unit  being  a  ton  of 
hard-grain,  representing  the  yield  of  roughly  7  acres  of  hard-grain  land 
of  the  best  quality:  24).  And  in  1885  there  were  only  about  5,500  tenants 
left  in  the  whole  countrj^  holding  about  26,000  tons  hard-grain,  whilst 
the  number  of  freehold  farms  was  nearly  70,000,  assessed  at  300,000  tons 
hard-grain.  While  in  England  the  rural  districts  were  depopulated  by 
the  predominance  of  the  big  estates,  the  farming  population  in  Denmark 
in  the  same  period  increased  as  the  manorial  system  was  dissolved.  At 
the  census  in  1787  the  agricultural  population  of  Denmark  counted  about 
539,000  persons;  but  already  in  1801  it  had  increased  to  686,000,  a  rise 
of  no  less  than  147,000  in  fourteen  years.  Although  we  must  probably 
allow  for  a  certain  margin  of  error  owing  to  the  somewhat  faulty 
statistics  of  the  period,  the  tendency  is  unmistakable. 

Since  the  eighties  of  last  century  there  has  been  a  further  increase 
in  the  smaller  and  bigger  freehold  farms  at  the  expense  of  manorial 
estates.  At  the  present  time  the  agricultural  properties  of  Denmark  may 
be  divided  into  four  categories:  small-holdings  in  the  widest  sense,  i.e. 
properties  of  up  to  1  ton  hard-grain,  which  number  about  111,300,  smaller 
■farms  of  from  1  to  4  tons  hard-grain,  which  number  about  62,600  larger 
farms  and  similar  properties  of  from  4  to  12  tons  hard-grain,  of  which 


there  are  about  25,500,  and  finally  manorial  estates  of  12  tons  hard-grain 
and  more,  which  are  only  about  2,200  in  number.  The  bulk  of  agricultural 
property  in  Denmark  is  therefore  represented  by  the  smaller  and  larger 
freehold  farms  numbering  a  total  of  about  88,000  properties  and  repre- 
senting about  two-thirds  of  the  total  value  and  'hard-grain'  of  agricul- 
ture property,  whilst  the  manorial  estates  are  of  minor  importance. 

It  is  therefore  by  no  means  a  matter  of  course  that  a  bourgeois  society 
recognizing  private  property  must  develop  in  the  direction  of  high  capital 
to  the  suppression  and  impoverishment  of  the  masses.  The  bourgeois 
community  and  its  corner-stone,  the  right  of  property,  evidently  harbour 
possibilities  which  may  be  the  source  of  evil  as  well  as  of  good.  We 
find  one  bourgeois  society  in  a  certain  period  developing  large-scale 
organisation  in  every  sphere  of  economic  life,  a  momentous  accumulation 
of  land  and  wealth  in  a  few  hands  and  a  correspondingly  strong  destitu- 
tion among  the  masses.  Another  bourgeois  community  is  found  in  the 
same  period  dissolving  large-scale  production  more  and  more  and 
creating  instead  a  strongly  increasing  population  working  in  many 
thousands  of  smaller  independent  enterprises. 

Now  what  are  the  root  causes  of  this  fundamentally  different  develop- 
ment in  societies  which  at  the  outset  were  based  on  the  same  essential 
elements?  As  far  as  I  can  see,  and  as  I  shall  presently  endeavour  to 
show,  the  cause  is  to  a  large  extent  the  differences  in  the  system  of  law 
with  respect  to  private  property.  This  is  a  cardinal  point  on  which  Adam 
Smith  and  the  entire  liberal  school  are  in  complete  agreement  with 
Karl  Marx  and  the  socialists,  however  different  their  views  may  be  on 
other  points.  Their  fundamental  conception  of  the  economic  life  of  the 
community  is  that  it  is,  as  it  were,  a  state  of  nature,  which  obeys  its 
own  laws  and  must  obey  them  as  inevitably  as  the  phenomena  of  the 
great  surrounding  nature.  Men  may  endeavour  by  laws  and  rules  to  tie 
the  freedom  of  trade,  as  by  the  regulations  of  the  old  guild-system  and 
the  old  land  acts;  yet  economic  life  will  force  its  own  way  despite  all 
rules  and  regulations,  according  to  its  own  natural  laws.  In  this  Marx 
and  the  socialists  agree  with  the  liberal  school.  But  while  the  latter 
hold  that  in  the  long  run  the  free  and  unbound  natural  economic  life 
will  produce  the  most  favourable  results  for  the  community,  Marx,  and 
the  socialists  after  him,  believe  that  this  natural  life  must  lead  to  the 
victory  of  the  stronger  over  the  weaker,  that  large-scale  organisation  and 
big  capital  will  destroy  the  small  artisans  and  reduce  them  to  wage- 
earning  slaves  in  the  service  of  big  industrial  enterprises  and  manorial 
estates.  Indeed,  a  powerful  school  of  the  natural  scientists  of  the  time, 
the  followers  of  Darwin's  theories  of  evolution,  might  indirectlv  seem 
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to  some  extent  to  support  the  Marxian  conception  of  a  natural  law  of 
economics  by  their  views  on  the  plant  and  animal  species'  struggle 
with  nature.  According  to  Adam  Smith  the  unrestrained  natural  life  in 
the  community's  economy  leads  directly  to  a  satisfactory  state  of  affairs; 
according  to  Karl  Marx  this  natural  life  will  also  ultimately  bring  about 
a  happy  existence  for  mankind,  but  first  of  all  we  must  pass  through  a 
hard  and  destructive  fight,  a  transitory  stage  of  development  during 
which  thousands  must  be  impoverished  and  perish  but  which  will  end 
in  a  natural  catastrophe  to  be  followed  automatically,  so  to  speak,  by  a 
happy  state  of  society.  A  common  feature  of  private  capitalistic  liberal- 
ism and  socialism,  therefore,  in  its  essence  denies  or  rather  is  unconscious 
of  the  legal  order  or  system  as  a  decisive  factor  in  the  economic  life  of  the 
community.  This  fundamental  error  must  be  realized  in  connexion  with 
the  fact  that  both  Adam  Smith  and  Karl  Marx  only  take  into  account 
selfish  factors  of  economy.  But  they  failed  to  see  that  parallel  with  the 
selfish,  materialistic  factors  there  are  a  number  of  others  of  an  entirely 
different  nature;  and  foremost  among  these  parallel  factors  is  the  social 
order  of  law,  which,  as  I  have  pointed  out  previously,  determines  the 
structure  of  human  society  by  instilling  its  unobtrusive  and  invisible 
rules  into  the  very  nerves  and  fibres  of  the  economic  life  of  the  commu- 
nity, and  by  compelling  the  organs  of  society  to  co-operate.  From  natural 
science  we  might  borrow  as  a  simple  short  illustration  of  human  society 
the  idea  of  an  organism,  not  an  economic  organism  framed  in  a  some- 
times artificial  and  somewhat  futile  network  of  legal  rules,  but  an 
organism  which  from  time  immemorial  has  been  at  the  same  time 
economic  and  legal,  whose  inmost  being  carries  the  stamp  not  only  of 
surrounding  nature  with  its  abundance  or  scarcity  and  other  properties, 
of  man's  struggle  for  the  material  and  economic  benefits  of  this  nature, 
but  also,  and  not  least,  of  human  order  of  law  and  kindred  factors.  These 
factors  are  of  a  non-material,  spiritual  kind.  But  in  the  different  societies 
we  know,  the  economic  and  spiritual  factors  may  interact  in  a  highly 
different  way.  Even  if  both  kinds  of  factors  are  always  present  and 
active  in  every  society,  now  one,  now  the  other,  may  be  predominant, 
The  English  community  of  the  end  of  the  eighteenth  and  the  first  half 
of  the  nineteenth  century,  a  society  of  overwhelming  wealth,  a  world 
empire,  the  centre  of  world  trade,  possessing  the  greatest  industrial 
production  yet  seen  on  our  planet,  but  at  the  same  time  a  community 
whose  rules  of  law  permitted  the  most  ruthless  suppression  and  destitu- 
tion of  the  sommon  labouring  population,  suggests  a  paraphrase  of  the 
old  wise  saying:  what  is  a  community  profited,  if  it  shall  gain  the  whole 
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world,  and  lose  its  own  soul.  The  soul  of  human  society  is  the  order  of 

law. 

Denmark  does  not  provide  the  only  instance  of  the  untenability  of 
the  Marxian  generalization  with  regard  to  a  certain  national  industry. 
We  need  not  even  confine  ourselves  to  the  small  societies  or  communi- 
ties relatively  scantily  endowed  by  nature.  If  we  examine  the  size  of 
the  agricultural  units  in  a  big  country,  as  for  instance  Germany,  or  a 
country  which  is  not  only  large  but  equipped  with  the  most  fertile  soil, 
such  as  France,  we  shall  also  there  find  that  the  present  order  of  society 
and  private  property  are  by  no  means  synonymous  with  a  manorial 
system  of  big  estates  as  unjust  as  the  English  system.  Germany  and 
France  certainly  have  far  more  big  estates  than  Denmark,  but  at  the 
same  time  these  countries  also  have  a  large  stock  of  small-holdings  and 
smaller  and  larger  farms  which  in  reality  form  the  back-bone  of  their 
agriculture.  This  will  appear  from  the  statistical  information  given  in 
Tables  1  and  2. 

Hence  it  can  certainly  be  established  that  the  smaller  farms,  including 


Table  i.   Table  showing  the  Distribution  of  Agricultural 
Property  in  Germany,  1925. 


Size  of  properties 
(farmed  area  only) 

Niimber  of 
properties 

Total  of  farmed 

area  in  each 

group 

Percentage  of  eacti 

group  in  relation  to 

total  farmed  area 

2  ha. 
2-20     - 
20-50    - 

50- 

3,046,000 

1,851,000 

174,000 

44,000 

1,600,000  ha.') 
12  100,000     - 
5,000,000    - 
6,900,000    - 

6  per  cent. 

47 
20 
27 

Table  2.   Table  showing  the  Distribution  of  Agricultural 
Property  in  France,  1892. 


Size  of  properties 
(total  area) 

N umber  of 
properties 

Total  of  farmed 

area  in  each 

group 

Percentage  of  each 

group  in  relation  to 

total  farmed  area 

1  ha. 
1-10    - 
10-40     - 

40- 

2,235,000 

2,618,000 

711,000 

139,000 

1,100,000  ha. 

9,400,000    - 
11,300,000    - 
12,900,000    - 

3  per  cent. 
27 
33 
37 

1)  A  hectare  (ha)  =  about  2V2  acres. 
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small-holdings,  together  with  the  medium-sized  farms  form  the  majority 
of  agricultural  properties  in  France  and  Germany.  The  four  above- 
mentioned  groups:  (1)  the  smallest  allotments  and  small-holdings,  (2) 
the  larger  small-holdings  and  smaller  farms,  (3)  the  larger  farms,  and 
(4)  the  manorial  estates  (and  the  biggest  farms),  cover  somewhat  varying 
areas  in  the  two  countries.  But  this  is  immaterial  in  this  connexion, 
where  it  is  only  intended  to  show  the  general  tendency.  Besides,  the 
figures  show  that  there  is  more  manorial  property  in  France  than  in 
Germany.  The  tables  set  out  above  only  reckon  with  agricultural  land, 
not  with  forests  and  uncultivated  land.  This  latter  kind  of  land,  of 
course,  forms  part  of  the  large  properties  to  a  far  greater  extent  than  of 
smaller  and  medium-sised  properties.  For  instance,  the  French  manorial 
properties  (group  4)  include,  besides  the  above-mentioned  12,900,000 
hectares  of  cultivated  land,  9,600,000  hectares  of  forest  land,  moors,  and 
other  uncultivated  country,  whilst  the  remaining  properties  only  include 
5,000,000  hectares  of  such  areas. 

Of  the  countries  I  have  mentioned  Denmark  is  probably  that  which 
has  least  manorial  property,  England  most.  It  is,  however,  of  special 

Table  3.  Table  showing  the  Distribution  of  Agricultural 
Property  in  England  (not  including  Wales),  1895. 


Size  of  properties 

Niimber  of 
properties 

Total  area  of 

properties  in  each 

group 

Percentage  of  each 

group  in  relation  to 

total  farmed  area 

0.40-2     ha. 
2-20     - 
20-40     - 
40- 

87,000 

171,000 

47,000 

76,000 

100,000  ha. 
1,300,000    - 
1,400,000    - 
7,000,000    - 

1  per  cent. 
13 
14 
72 

Table  4.   Table  showing  the  Distribution  of  Agricultural 
Property  in  Germany,  1895. 


Size  of  properties 

Number  of 
properties 

Total  area  of 

properties  in  each 

group 

Percentage  of  each 

group  in  relation  to 

total  farmed  area 

0.50-2     ha. 
2-20    - 
20-50    - 
50- 

1,400,000 

2,000,000 

240,000 

67.000 

1,500,000  ha. 
13,000,000    - 

7,000,000    - 
11,000,000    - 

5  per  cent. 
40 
22 
33 
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interest  to  compare  conditions  in  two  big  countries,  such  as  Germany 
and  England.  This  comparison  is  given  above  in  Tables  3  and  4,  shoviring 
the  distribution  of  agricultural  properties  in  these  two  countries  in  1895; 
and  as  far  as  England  is  concerned  conditions  have  not  changed 
materially  in  this  respect  since  then.  In  these  tables,  too,  only  the 
cultivated  areas  have  been  taken  into  account. 

Two  features  in  particular  are  characteristic  of  the  above  comparison 
between  agricultural  conditions  in  these  two  countries.  In  the  first 
place  we  notice  that  while  Germany  has  about  3,700,000  agricultural 
properties,  England  has  only  about  380,000— including  Wales  440,000. 
Although  the  entire  area  with  which  we  are  here  concerned  is  only  a 
little  over  three  times  as  large  in  Germany  as  in  England,  it  is  exploited 
in  Germany  through  nearly  nine  times  as  many  farms  of  over  1  acre  as 
in  the  latter  country.  In  the  second  place  we  observe  that  whilst  the  big 
estates  in  Germany  cover  one-third  of  the  total  farmed  area,  the  manorial 
properties  in  England  cover  no  less  than  72  per  cent,  or  almost  three- 
quarters  of  the  corresponding  agricultural  land  in  that  country.  In  Ger- 
many, however,  the  proportion  varies  greatly  in  the  different  provinces. 
In  Mecklenburg  manorial  property  was  (until  1945)  as  typical  as  in  Eng- 
land, covering  70  per  cent,  of  the  total  area  farmed  in  units  of  over  1  acra 

If  we  compare  Table  4,  dating  from  1895,  with  Table  1,  from  1925, 
it  appears  that  manorial  property  in  Germany  in  the  course  of  these 
thirty  years  has  been  somewhat  reduced  in  favour  of  the  smaller  and 
medium-sized  properties  (between  2  and  50  ha.).  The  same  movement 
is  also  noticed  in  France.  While  in  this  country  the  large  properties  of 
over  40  ha.  in  1892  covered  more  than  45  per  cent.,  in  1908  they  only 
represented  37  per  cent,  of  the  total  area  (including  all  kinds  of  land, 
farm  land,  forests,  etc.).  There  is  hardly  any  doubt  that  the  increasing 
capital  taxes  and  death  duties  in  all  countries — particularly  in  the 
twentieth  century — will  advance  this  gradual  reduction  of  large  holdings 
in  the  future. 

This  taxation  can  hardly  in  the  long  run  leave  the  manorial  estates 
of  England  intact.  But  it  is  worth  noticing  that  the  number  of  agri- 
cultural properties  in  England  has  materially  decreased  in  this  century. 
While  the  total  number  of  properties  over  1  acre  in  1895  amounted  to 
about  440,000,  the  total  number  of  properties  over  1  acre  in  1948  was 
about  363,000.  One  will  note  that  the  trend  has  been  downward,  despite 
the  creation  of  smallholdings  under  the  Small  Holdings  and  Allotments 
Acts  1908—1931.  It  is  to  be  hoped  that  the  new  Agriculture  Act,  1947 
(§§  47 — 67)  will  prove  to  be  more  effective. 

23 
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b.  Industry.  Accumulation  of  Capital. 

Agriculture,  however,  is  not  the  only  field  in  which  modern  society 
presents  highly  different  possibilities  of  development  from  a  social  point 
of  view.  In  the  manufacturing  industries  also,  developments  in  our  com- 
munity may  take  place  in  widely  different  directions. 

1.  In  the  first  place  the  generalizing  conclusion  drawn  by  Marx  from 
the  past  and  applied  to  the  future,  to  the  effect  that  there  would  be  a 
continuous  and  increasing  capitalistic  development  and  a  corresponding 
exploitation  and  lowering  of  the  conditions  of  the  labouring  populations, 
has  not  even  been  confirmed  by  developments  in  England  after  this 
period.  The  spiritual  factors  which  he  did  not  take  into  account  have 
intervened  in  recent  times  and  arrested  the  savage  and  unfettered  fight 
for  existence  in  which  the  stronger  exploited  the  weaker  and  in  which 
the  lower  classes  suffered  wretched  conditions  of  pay,  work,  and  housing. 
The  conditions  of  under-nourishment  and  ill  health  which  followed  the 
birth  of  big  industry  in  England,  and  which  has  been  so  vividly 
described  by  Marx,  are  now  history,  a  past  stage.  The  law  was  the 
foremost  of  the  spiritual  factors  to  intervene.  The  modern  factory  laws 
have  undertaken  the  task  of  protecting  the  weaker  from  abuse,  and 
both  in  England  and  the  other  industrial  countries  the  employment  of 
children,  youths,  and  women  in  factories  has  been  so  considerably 
restricted  that  this  form  of  labour  no  longer  presents  a  danger  to  health 
or  to  the  education  of  childien;  and  at  the  same  time  factory  legislation 
has  provided  a  number  of  general  regulations  with  regard  to  sanitary 
measures  in  factories  and  workshops  for  the  benefit  of  everybody  work- 
ing on  such  premises.  The  most  extensive  factory  laws  in  England  date 
from  1901,  1903,  and  1907;  in  Denmark  the  corresponding  factory  laws 
date  from  1913.  At  the  same  time  housing  laws  have  in  recent  times 
provided  effective  measures  for  securing  healthier  housing  conditions 
than  could  be  provided  in  the  past,  particularly  by  laying  down  rules 
for  the  proportion  between  sites  and  the  area  on  which  buildings  may 
be  erected,  the  dimensions  of  rooms  in  dwellings,  etc.  In  Copenhagen, 
for  instance,  the  size  of  the  dwelling-room  per  individual  in  each 
storey  has  increased  from  18  sq.  m.  in  1835  to  28  sq.  m.  in  1914.  Even  if  we 
take  into  consideration  that  part  of  this  increase  must  be  attributed  to 
business  premises,  etc.,  there  is  still  a  material  increase  in  the  dwelling- 
space.  In  this  connexion  it  should  also  be  noticed  that  while  in  this  city 
two-room  dwellings  were  constructed  in  the  seventies  of  the  last  century 
under  32sq.  m.,  they  are  now  built  about  40  per  cent,  larger. 

But  the  working  population  of  to-day  not  only  have  healthier  premises 
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to  work  in  and  healthier  houses.  Gradually  they  have  achieved  much 
shorter  working  hours  and  materially  higher  wages  than  the  workmen 
of  the  past  in  general  and  the  labourers  of  the  early  years  of  big  industry- 
in  particular.  In  this  respect  another  spiritual  factor  has  operated  in  the 
formation  of  the  order  of  law  and  brought  about  better  conditions  of 
life,  namely,  the  solidarity  and  fellow  feeling  of  the  working-men.  In 
the  matter  of  wages  and  hours  of  work  the  Trade  Unions  have  supple- 
mented the  legislation  aiming  at  healthier  conditions  of  work  and 
housing.  Sometimes  legislation,  particularly  in  England,  had  also  dealt 
with  the  question  of  wages,  fixing  a  mininum  for  certain  industries  in 
which  the  labour  organisations  have  been  too  weak  and  where  the  men 
were  unfairly  exploited.  This  was  already  the  case  with  the  English 
statutes  of  20  October  1909  and  29  March  1912. 

While  the  improvement  with  regard  to  factory  and  housing  condi- 
tions and  shorter  hours  at  the  present  time  compared  with  the  past  is 
easy  to  ascertain,  it  is  somewhat  more  difficult  to  make  a  true  compari- 
son between  the  wages  of  the  present  and  the  past,  as  it  is  obviously 
insufficient  to  consider  only  the  nominal  wages;  it  is  necessary  to  try 
to  find  out  the  relative  real  wages  in  the  changing  periods.  The  research 
of  recent  years  into  this  question  has,  however,  produced  a  general 
agreement  that  the  real  wages  of  the  labourers,  not  least  through  the 
action  of  the  trade  unions,  have  increased  very  considerably — almost  to 
twice  the  value — in  the  last  generations,  i.e.  particularly  in  the  period 
after  the  publication  of  Marx's  book  on  capital,  so  that  the  working-men 
of  to-day  are  in  a  position  to  buy  essentially  more  material  goods  than 
in  the  past. 

The  general  improvement  in  factory  and  housing  conditions,  in  wages 
and  hours  of  work,  may  also  indirectly  be  traced  through  the  big 
decrease  in  the  death-rate  and  in  sickness  which  is  clearly  revealed  by 
present-day  statistics. 

This  does  not,  of  course,  mean  that  all  that  can  be  achieved  in  im- 
proving the  conditions  of  the  working  population  has  been  accomplished. 
For  instance,  in  the  big  industrial  cities  housing  conditions  are  in  many 
places  by  no  means  satisfactory,  neither  to  physical  nor  spiritual  welfare, 
although  generally  speaking  they  mark  an  improvement  on  past  condi- 
tions. There  is  still  a  good  long  way  to  go  in  this  as  in  certain  other 
respects.  But  in  this  connexion  it  has  only  been  intended  to  show  that 
the  decisive  improvement  in  labour  conditions  which  indisputably  has 
been  achieved  in  a  number  of  fields  in  the  last  century  cannot  be 
reconciled  with  the  above-mentioned  prejudiced  social  theorj'. 

23* 
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2.  But  just  as  Marx's  generalisation,  concluding  from  past  to  future 
with  regard  to  the  miserable  conditions  of  the  labour  population,  has 
proved  wrong,  his  theory  of  a  continually  increasing  accumulation  of 
capital  has  not  proved  true  either.  It  is  hardly  practicable  to  make  a 
direct  comparison  between  the  above-mentioned  revenue  statistics  quoted 
by  Marx  and  the  present  income  statistics  because  the  taxpayers  in 
England  at  his  time,  owing  to  the  high  minimum  of  taxable  income, 
formed  a  comparatively  small  proportion  of  the  population,  only  about 
300,000  persons  carrying  on  trade  in  the  towns  (the  whole  population 
was  then  24,000,000).  But  from  various  fact  we  may  conclude  that  the 
development  since  then  has  certainly  not  been  further  in  the  direction 
of  big  capital.  Also  in  this  respect  legislation,  namely  revenue  laws, 
have  interfered  together  with  other  deterrent  courses.  The  rigorous 
taxation  of  capital  and  income  and  the  death  duty  which  have  developed 
in  the  twentieth  century  in  most  countries  have  placed  considerable 
obstacles  in  the  way  of  capital  accumulation.  This  is  so  even  in  a  high 
capitalistic  community  such  as  England.  For  instance  in  1913 — 14  the 
wealthiest  per  mille  of  the  population  of  England  had  an  income 
amounting  to  122  times  the  average,  but  in  1910 — 20  this  had  decreased 
to  108,5  times  the  average.  In  1911  8  per  cent,  of  the  taxable  incomes  of 
England  belonged  to  persons  of  over  £5,000;  but  in  1922  5V2  per  cent,  of 
the  incomes  belonged  to  persons  whose  income  exceeded  the  corre- 
sponding limit  of  £9,500;  if  the  direct  taxes  are  deducted  the  decrease 
is  even  greater.  In  the  U.  S.  A.  5  per  cent,  earned  about  33  per  cent,  of 
the  total  income  in  1913 — 16,  in  1918 — 19  about  25  per  cent,  of  the  total 
income. 

But  what  is  far  more  important  is  that  there  are  very  material 
differences  in  the  various  societies  in  this  respect.  Side  by  side  with 
highly  capitalistic  communities  such  as  England  and  U.  S.  A.  we  have 
countries  like  Denmark  and  Norway  which  are  very  slightly  capitalistic. 
In  England,  as  we  have  seen,  incomes  of  over  £9,500  represented  in  1922 
5V2  per  cent,  of  the  total  income  of  the  population;  in  Denmark  persons 
with  an  annual  income  of  100,000  Kroner  (about  £5,000)  and  more 
earned  in  the  same  period  only  2  per  mille  of  the  total  national  income. 
In  1926  these  big  incomes  had  been  reduced  to  1  per  mille  of  the  total 
income;  and  in  1928  there  were  only  183  such  big  incomes  in  Denmark. 
The  total  income  of  these  capitalists  in  this  community  represents  a 
vanishing  proportion  of  the  total  revenue  of  the  population.  But  even  if, 
considering  the  smaller  scale  of  this  country,  we  take  all  incomes  of 
20,000  Kr.  (about  £1,000)  and  more  into  the  category  of  big  incomes, 
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this  category  only  represents  a  smaller  part  of  the  population,  namely 
in  1926  ahout  SVs  per  cent,,  and  their  share  in  the  total  income  of  the 
population  is  quite  small.  Even  if  we  only  take  into  consideration  the 
taxable  incomes,  these  larger  incomes  merely  represent  about  6V2  per 
cent,  of  the  income  of  the  country.  For  further  comparison  it  may  be 
noted  that  while  the  wealthiest  per  mille  in  England  have  more  than  a 
hundred  times  the  average  income,  in  Denmark  this  per  mille  only 
comes  up  to  about  fifty  times  the  average. 

If  we  finally  regard  the  source  of  income,  we  shall  also  find  a  profound 
difference  between  the  two  societies  mentioned.  In  England,  in  1880  as 
well  as  in  1913,  37V2  per  cent,  of  the  income  was  yield  of  capital,  62V2 
per  cent,  income  from  work.  In  Denmark,  according  to  the  latest  calcula- 
tions, 16  per  cent,  of  the  income  was  derived  from  capital,  84  per  cent, 
earnings  from  work  (including  3  per  cent,  social  insurance  payments, 
alimony,  etc.).  It  must  be  noticed,  however,  that  the  figures  from  Eng- 
land are  taken  from  the  year  before  the  Great  War,  while  the  Danish 
figures  are  from  1925.  And  it  may  be  taken  for  granted  that  the  big 
increase  in  rates  and  taxes  and  death  duties  during  and  after  the  War 
has  changed  the  proportion  in  the  direction  of  reduced  earnings  from 
capital  in  England.  Finally  we  must  remember  that  the  figures  can  only 
give  a  rough  outline  of  capital  conditions  in  these  countries.  But  even  if 
on  these  two  grounds  we  allow  for  a  wide  margin  of  error,  yet  so  much 
is  certain  from  these  figures  seen  in  connexion  with  the  other  figures 
quoted,  that  there  are  very  material  differences  in  the  existing  societies 
with  regard  to  big  incomes  and  accumulation  of  capital,  so  that  the 
general  conclusion  drawn  by  Marx  from  conditions  in  England  to  the 
so-called  capitalistic  society  in  general  in  respect  of  big  incomes  and 
capital  accumulation  has  proved  as  incorrect  as  his  conclusions  from 
English  agricultural  conditions  and  the  miserable  conditions  of  the 
labour  population  in  the  first  half  of  the  nineteenth  centur}'  of  the 
bourgeois  community  of  his  period  and  the  future  in  general. 

On  the  basis  given  above  it  may  now  be  established  (1)  that  past 
experiences  of  hitherto  existing  societies  have  not  supplied  any  scienti- 
fically tenable  proof  that  the  economic  development  in  these  societies 
must  always  lead  to  a  system  of  big  capital,  and  (2)  that  it  has  not  in 
any  way  substantiated  that  a  socialistic  order  of  the  community  is  the 
most  socially  beneficial  system. 

But  when  the  test  of  experience  has  not  enabled  either  Marx  or  others 
to  prove  the  value  ol  such  a  social  order,  there  is  no  other  way  than  to 
try  whether  the  proof  can  be  supplied  experimentally.  It  is,  however. 
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evident  that  it  is  far  more  difficult  to  experiment  in  the  social  realm  than 
in  the  field  of  natural  science,  A  physical  or  chemical  experiment  seldom 
has  consequences  that  may  be  harmful  to  human  life.  In  social  experi- 
ments, on  the  other  hand,  not  only  great  economical  values,  but  the 
welfare  of  many  human  beings  are  involved,  a  fact  which  has  often  been 
acutely  felt  by  social  reformers.  Thorough  and  versatile  deliberations  are 
imperative  before  revolutionising  reforms  can  be  attempted. 

In  recent  times,  however,  a  young  community  has  made  a  bold  bid 
for  the  execution  of  Marxian  socialism  in  practice.  Soviet  Russia  has, 
indeed,  tried  this  audacious  and  gigantic  experiment.  The  question  of 
supreme  interest  to  all  other  communities  is  now:  Has  this  experiment, 
planned  on  an  enormous  scale,  in  any  way  proved  that  the  socialistic 
order  of  society  is  the  right  system,  that  in  other  words  the  most 
favourable  solution  would  be  the  assumption  by  the  State  of  all  economic 
activity  and  the  general  abolition  of  private  property? 

If  we  are  to  be  just  and  objective  in  our  views  on  this  new 
community  we  may  not  base  our  inquiry  on  the  numerous,  more  or  less 
coloured,  descriptions  of  conditions  in  Russia  originating  from  the 
enemies  of  the  Soviet  government.  In  my  opinion  a  fair  and  impartial 
verdict  can  only  be  based  on  a  scrutiny  of  the  actions  of  the  Soviet 
government  itself,  that  is  on  an  inquiry  into  the  new  State's  own  laws, 
decrees,  administrative  orders,  public  declarations,  and  statistics.  With 
regard  to  statistics  in  particular,  a  certain  scepticism  is  frequently 
encountered.  An  impartial  scientific  examiner,  however,  must  be  bound 
to  quote  objectively  the  statistics  of  this  government  in  the  same  manner 
as  figures  supplied  by  any  other  government.  In  the  following,  at  any 
rate,  I  intend  solely  to  use  the  above-mentioned  authorized  sources  of 
information  from  the  Soviet  Union  and  certain  other  objective  sources. 

According  to  this  material  the  development  of  this  new  state  from 
its  birth  in  1917  until  now  may  be  divided  into  three  main  stages,  the 
period  from  1917  to  1921,  the  period  from  1921  to  1928  and  the  period 
from  1928  to  the  present  date. 

a.   1917—1921. 

In  this  period  the  Soviet  government  endeavoured  to  introduce  the 
socialistic  order  of  society  in  its  widest  sense.  By  the  decrees  of  26 
October  1917  and  19  February  1918  all  private  property  in  rural  land, 
minerals  in  the  earth,  etc.,  forests,  lakes,  rivers,  natural  power  (water- 
falls, etc.)  was  abolished,  and  the  property  passed  to  the  State.  Peasants 
and  others  who  bv  their  own  labour  wanted  to  work  the  land  were 
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only  granted  the  use  of  the  land.  By  a  corresponding  decree  of  20  August 
1918  all  private  property  in  town  sites  was  similarly  abolished.  The 
buildings  (in  the  towns  provided  they  were  above  a  certain  minimum; 
were  also  mostly  declared  public  property  belonging  to  the  local  com- 
munities; the  tenants  had  to  pay  a  certain  rent,  or  rather  a  public  duty 
to  the  municipality,  for  the  use  of  the  houses.  ITie  right  of  property  of 
the  former  owners  was  therefore  expropriated  without  any  compensa- 
tion. A  compensation,  indeed,  would  have  been  a  practical  impossibility 
in  view  of  the  enormous  capitals  involved.  Not  only  the  right  of  property 
in  the  strict  sense,  but  also  the  mortgages,  which  were  important  in  the 
town,  were  declared  null  and  void.  All  mortgages  in  urban  house- 
property  were  nullified  except  in  the  limited  number  of  cases  where  the 
mortgages  amounted  to  10,000  roubles  and  less,  and  belonged  to  the 
poorer  part  of  the  population.  These  minor  mortgages  were  taken  over 
by  the  State  as  debtor  and  detached  from  the  actual  properties,  being 
converted  into  debentures  in  the  new  Russian  Republican  loans.  By  a 
decree  of  14  December  1917  all  contracts  concerning  landed  property  and 
house  property  were  prohibited. 

In  the  next  place  all  industrial  and  commercial  enterprises  were  taken 
over  by  the  State  under  a  decree  of  28  June  1918.  The  State  assumed  a 
monopoly  of  all  industry  and  trade,  both  internal  and  foreign.  And  all 
capital  invested  in  existing  enterprises  became  State  property.  The  labour 
councils  elected  by  the  workers  were  given  wide  powers  in  regard  to 
determining  the  administration  of  factories. 

Finally  all  right  of  hereditary  succession  was  abolished  by  a  decree 
of  27  April  1918,  under  which  the  Stale  became  the  sole  successor  of  all 
deceased  persons. 

It  was,  of  course,  impossible  totally  to  abolish  private  property  in 
movable  goods;  but  the  right  of  property  that  remained  could  not  be  of 
much  economic  value,  as  private  trade  in  most  articles  was  prohibited. 
The  exchange  of  the  various  goods  could  only  take  place  through  the 
official  places  of  distribution  or  under  close  State  control,  so  that  for 
instance  the  farmers'  products  were  to  be  exchanged  for  the  industrial 
articles  produced  by  the  workers  under  the  supervision  of  official  agents. 
Money  in  the  usual  sense,  an  unfortunate  invention  of  capitalistic  society, 
would  under  such  conditions  of  production  and  distribution  be  super- 
fluous. 

The  experiences  reaped  under  this  socialistic  system  are  now  fully 
illustrated  by  the  official  reports  of  the  Soviet  government  and  its 
subsequent  legislation.  The  result  of  this  order  of  society  was  general 
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confusion  and  dissolution  in  economic  matters,  a  decline  in  trade  and 
industry  which  threatened  to  develop  into  complete  catastrophe.  Both 
production  and  distribution  were  paralysed.  In  1920  the  production  of 
the  major  industries  had  decreased  to  15  per  cent,  of  prewar  figures. 
Agricultural  production,  which  in  1913  amounted  to  a  total  value  of 
some  12  billion  roubles,  had  been  reduced  in  1920  to  about  one-half,  or  a 
little  over  6  billion  roubles.  Further,  the  machinery  of  distribution 
refused  to  function.  When  private  trade  was  practically  forbidden 
private  initiative  could  only  find  an  outlet  through  illicit  trade;  and  the 
distribution  organised,  or  rather  attempted,  by  the  State  failed.  To  keep 
only  the  most  vital  machinery  of  distribution  going,  particularly  the 
distribution  of  food,  the  authorities  often  had  to  resort  to  vigorous  com- 
pulsory measures.  Thus,  in  many  cases  farmers  had  to  be  compelled  to 
deliver  their  grain,  etc.;  but  it  was,  of  course,  not  possible  to  force  them 
to  produce  more  than  their  own  requirements;  and  the  farmers  were 
not  interested  in  producing  more,  as  their  produce  was  not  their  own 
and  they  had  no  right  to  sell  it  in  the  free  market  at  profitable  prices. 
At  the  same  time,  as  we  have  seen,  industrial  production  which  should 
have  been  used  for  barter  with  the  peasants  failed. 

The  consequences  of  this  development  were  such  havoc  and  confusion 
in  production  and  distribution,  such  general  debasement  and  decline  in 
the  capital  necessary  to  uphold  economic  life,  that  the  very  existence 
of  government  power  was  threatened  under  the  quakings  of  productive 
activity;  for  the  means  necessary  to  maintain  any  social  system  might 
be  foreseen  to  fail  completely  if  this  state  of  constitutional  order  were 
continued.  And  at  the  same  time  that  less  and  less  capital  could  be 
expected  from  the  country  itself  to  keep  production  going  and  maintain 
the  social  order,  it  proved  impossible  to  obtain  capital  from  abroad  for 
these  vital  purposes,  as  no  one  dared  to  invest  capital  under  such  uncer- 
tain conditions;  and  it  was  difficult  to  create  confidence  in  a  society 
where  private  property  could  be  confiscated  without  any  compensation 
to  the  owners. 

Now  it  must  fairly  be  admitted  that  the  Great  War  and  its  effects, 
as  well  as  the  subsequent  civil  war,  of  course,  had  a  certain  share  in 
the  responsibility  for  this  general  state  of  dissolution  and  decline.  But 
it  is  generally  recognized  that  the  legal  order  with  regard  to  trade, 
industry,  and  agriculture  in  this  period  from  1917  to  1921  was  to  a 
considerable  extent  responsible  for  the  state  of  chaos  and  confusion  then 
haunting  Russia,  And  this  was  officially  admitted  by  the  Soviet  govern- 
ment themselves  when  in  1921  they  completely  altered  the  system  of 
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economy  and  law;  see  below.  The  State  had  overrated  its  own  powers. 
It  was  unable  to  organise  all  trade  as  State  enterprise,  both  home  and 
foreign  trade,  world  trade,  and  the  local  distribution.  It  failed  to  call 
forth  production  in  agriculture  when  it  denied  the  farmers  free  private 
property,  freedom  to  trade  with  products,  and  a  generally  secured  posi- 
tion under  civil  law,  also  with  respect  to  real  estate.  Nor  could  the 
community  cope  with  housing  in  the  towns;  and  it  could  not  induce 
private  individuals  to  tackle  the  problem  when  no  right  of  property  in 
real  estate  was  recognized.  Finally  the  State  proved  incapable  of  govern- 
ing and  administering  industry.  A  superabundance  of  officialdom  and 
bureaucracy  and  consequently  petty  interference  with  the  daily  admini- 
stration of  industrial  works,  circumlocution,  and  troublesome  formali- 
ties strangled  initiative  and  enterprise.  Add  to  this  that  from  other 
quarters  there  was  injudicious  interference,  namely  from  the  labour 
councils,  and  that  when  all  were  to  have  equal  wages  there  was  no 
special  reward  for  skill  or  experience,  and  it  is  easy  understand  that 
under  such  conditions  the  State  was  unable  to  get  these  forces  to  work, 
and  particularly  that  the  State  lacked  the  most  important  of  all  factors, 
the  organisers  and  leaders  without  whose  assistance  any  industry  must 
perish  or  decline.  If  society  wants  these  capacities  to  work  with  initiative 
and  untiring  ambition  it  must  pay  the  price  of  granting  them  freedom 
and  power  to  make  any  decisions  necessary  for  the  advancement  of  the 
works  and  pay  them  no  mean  salary. 

The  Soviet  government  was  gradually  aware  that  a  thorough  reform 
of  the  very  system  of  law  hitherto  adhered  to  was  inevitable,  if  the  com- 
munity were  to  be  saved  from  chaos.  Already  at  the  end  of  the  year 
1920  a  law  concerning  concessions  was  issued,  a  special  law  of  23 
November  1920  which  was  drafted  as  an  exceptional  measure  in  relation 
to  the  general  system,  granting  foreign  capitalists  who  might  be  willing 
to  invest  money  in  Russia  exceptional  rights  compared  with  the  citizens 
of  the  country,  guaranteeing  that  their  capital  would  not  be  confiscated 
or  in  any  other  way  taken  over  by  the  State,  and  that  the  contracts 
entered  into  by  them  would  not  be  modified  by  any  government  measure. 
It  was  soon  realized,  however,  that  it  was  not  sufficient  to  attract 
foreign  capital — even  if  the  attempt  to  do  so  might  succeed — but  that  it 
was  also  necessary  to  resuscitate  private  capital  in  the  country  itself, 
that  individual  self-interest  and  private  initiative  must  be  revived  as 
wealth-creating  factors,  and  that  this  would  not  be  practicable  unless 
a  legal  system  was  reintroduced  by  which  private  property  was  once  more 
secured  and  by  which  State  enterprises  could  be  wound  up  and  left  to 
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private  individuals  or  corporations,  and  under  which  all  were  given  a 
certain  latitude  to  carry  on  private  business  in  the  way  which  suited 
them.  At  the  beginning  of  1921,  therefore,  the  Soviet  government 
introduced  an  entirely  new  economic  policy,  and  in  the  course  of  an 
admirably  brief  span  of  time  a  completely  new  legal  system  was  created. 

b.  1921—1928. 

By  a  decree  of  21  March  1921  the  system  of  state  or  municipal  turnover 
or  distribution  of  food  and  raw  materials  was  replaced  by  a  tax  on 
natural  products,  so  that  the  peasants  were  again  allowed  to  sell  their 
products  in  the  free  market,  subject  to  the  tax.  Soon  after  inland  trade 
in  general  was  set  free.  The  State  monopoly  of  foreign  trade  was 
indeed  maintained,  but  was  gradually  converted  into  a  kind  of  State 
control  of  foreign  trade;  see  particularly  the  decree  of  13  March  1922. 
The  actual  business  contracts  are  now,  subject  to  the  authorities'  sanc- 
tion, made  by  the  co-operative  societies,  limited  companies,  and  firms 
themselves.  Moreover,  crafts  and  industry  were  set  free  in  a  large 
measure.  An  official  licence  is  certainly  required  for  industrial  works 
employing  more  than  a  certain  number  of  labourers,  from  10  to  20 
according  to  the  nature  of  the  industry,  under  the  decree  of  7  July  1921; 
but  a  similar  rule  was  known  in  other  European  countries  under  the 
absolutist  governments  in  the  eigteenth  and  early  nineteenth  centuries; 
a  government  licence  was  then  generally  required  for  the  establishment 
of  industrial  works,  as  for  instance  under  the  Danish  law  of  20  October 
1773.  The  big  industrial  works  which  the  Soviet  took  over  have  gradually 
gained  greater  and  greater  independence  under  the  new  policy;  and,  as 
I  shall  presently  show,  their  finances  have  now  been  separated  from  the 
State  budget. 

In  the  next  place,  a  new  system  of  private  law  was  introduced.  In  a 
decision  of  the  Russian  Republican  Council  in  December  1921  it  was 
stated  that  for  the  reconstruction  of  economic  life  it  was  necessary  to 
institute  a  firm  order  of  law,  which  could  strengthen  'the  security  of  the 
citizens'  persons  and  property'. 

On  this  principle  the  new  Russian  Civil  Code  which  came  into  force 
on  1  January  1923  was  drawn  up;  and  its  rules  have  been  further 
supplemented  and  extended  by  a  series  of  subsequent  laws.  The  new 
system  of  law  which  was  thereby  created  in  Russia  secures  private 
property  and  lays  down  a  definition  of  the  right  of  property  similar  to 
that  of  other  European  codes,  as  I  have  previously  pointed  out,  rein- 
troduced the  right  of  succession,  and  generally  speaking  bases  the  rules 
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> 
of  civil  law  on  a  system  which  to  a  large  extent  is  similar  to  that  of 
the  laws  of  the  old  societies.  It  is  true  that  there  are  various  new  legal 
details;  but  these  novelties  are  all  of  a  nature  which  might  quite  well 
be  introduced  into  any  other  bourgeois  community  if  on  due  consideration 
they  were  found  expedient. 

The  more  specific  rules  concerning  the  i  ighls  of  properly  with  respect 
to  rural  land  are  contained  in  the  Civil  Code  and  in  the  Agricultural 
Law  of  30  October  1922.  It  is  true  that  in  principle  it  is  maintained  that  the 
State  owns  the  land  itself  (§  53  of  the  code  and  §  1  of  the  agricultural 
law).  This,  indeed,  is  the  case  in  another  country,  namely  England, 
where  the  State  legally  is  the  owner  of  all  land.  And  if  we  examine 
the  practical  legal  effects  of  this  right  of  property  in  the  Russian  legisla- 
tion we  find  that  they  are  not  essentially  different  from  those  which  for 
instance  the  Danish  State  claims  and  enforces  with  regard  to  all  landed 
property.  The  peasant's  so-called  right  of  use  is  in  the  first  place 
unlimited  in  time;  on  the  holder's  death  it  passes  to  his  successors.  He 
can  work  the  soil  and  till  the  land,  construct  buildings  for  his  own 
purposes,  exploit  the  property  as  he  likes  as  long  as  he  does  not  encroach 
on  the  interests  of  his  neighbours  or  the  general  rules  of  law,  the  Agri- 
cultural Law,  §  24.  All  that  he  sows  and  plants,  any  buildings  he  sets 
up,  all  implements  and  tools  he  acquires  are  his  property  (§  25).  This 
particular  right  of  use  or  exploitation,  which  practically  amounts  to  a 
right  of  property,  belongs  more  specifically  to  the  person  or  persons  who 
work  the  land  by  their  own  labour,  that  is  generally  a  family  whose  head 
makes  all  decisions  and  contracts  with  respect  to  the  working  of  the 
farm.  It  is  this  group  of  persons  on  the  farm  (called  a  dvor)  in  whom 
all  rights  and  obligations  are  jointly  vested  (§§  65 — 8).  The  farm  and  all 
that  pertains  to  it  is  not  liable  for  the  personal  debts  of  the  individual 
members  of  the  dvor  (§  71),  a  rule  which,  though  different  in  detail,  is 
akin  to  the  so-called  homestead  legislation  of  other  countries,  particu- 
larly the  United  States  of  America.  The  local  council  keeps  a  list  of  all 
farms;  no  allotment  can  be  separated  from  the  farms  and  no  two  farms 
joined  together  without  the  sanction  of  the  public  authorities  (§§  72  seq.). 
The  lists  correspond  to  the  Danish  registration  system.  But  the  Danish 
registration  system  is  considerably  more  strictly  organised  than  the 
Russian  registration.  And  the  firmness  and  discrimination  with  which 
the  rule  that  no  agricultural  properties  can  be  subdivided  or  joined  is 
administered  in  Denmark  can  hardly  be  achieved  in  Russia. 

Farming  may  also  be  carried  on  by  private  unions  of  several  farm 
communities  or  by  combines  organised  under  a  local  authority.  At  the 
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beginning  the  government  tried  to  induce  the  peasants  to  give  up  the 
individual  farm  and  change  to  communal  farming;  but  under  the  new 
economic  policy  this  has  been  given  up;  and  endeavours  are  now  rather 
made  to  create  co-operation  between  the  farmers  in  the  form  of  co- 
operative societies. 

The  State,  of  course,  still  retains  part  of  the  land  as  real  State  property; 
this  portion,  however,  only  amounts  to  about  3  or  4  per  cent,  of  all  farm 
land,  whilst  the  peasants  hold  some  96  or  97  per  cent.  But  also  during 
the  Empire  the  State  held  large  properties.  This  State  property  is  partly 
run  by  the  State  itself,  partly  leased.  Recently  it  has  been  decided  that 
State  property  not  in  use  can  be  leased  by  private  individuals  for  a  period 
of  twelve  years. 

Moreover,  the  State  has  a  real  right  of  property  in  all  minerals,  coal, 
metals,  etc.,  in  the  soil;  cf.  the  Soviet  Code,  §  53,  the  Mining  Law  of 
13  July  1923,  §§  1  seq.  This  right  is  also  attributed  to  the  State  in  several 
countries  in  western  Europe.  The  same  applies  to  the  right  to  water- 
power  and  similar  forces.  Forest  property  being  vested  in  the  State  is 
also  no  unusual  phenomenon  in  the  rest  of  Europe.  In  Denmark,  for 
instance,  the  State  is  the  largest  forest  owner. 

In  the  towns  too  the  new  policy  led  to  a  large  extent  to  a  recogni- 
tion of  private  property  rights,  even  with  regard  to  real  estate.  In  order 
to  promote  house-building  it  was  in  the  first  place  necessary  to  allow 
private  property  in  buildings.  This  property  right,  too,  passes  on  the 
holder's  death  to  his  heirs.  The  private  owner  can  freely  dispose  of  his 
property  within  the  limits  fixed  by  the  law;  he  can  sell  and  mortgage 
the  property.  As  in  all  other  civilized  countries,  sales  and  mortgages 
must  be  registered  (at  a  local  administration  office);  cf.  the  Soviet  Code, 
§§  74 — 9,  185.  Further,  this  property  serves  as  a  basis  for  the  owner's 
credit,  his  creditors  being  in  a  position  to  attach  it,  distrain  it,  and 
generally  make  it  serve  the  execution  of  their  rights;  the  Soviet  Code, 
§  81.  In  principle  it  is  still  maintained  that  the  property  right  in  the 
actual  sites  in  the  larger  towns  belongs  to  the  public,  i.e.  the  muni- 
cipality. Consequently  any  one  desiring  to  build  a  house  must  make  a 
contract  with  the  municipality  concerning  the  right  to  build,  and  under 
this  contract  the  site  is  granted  to  the  party  for  a  certain  term  of  years. 
It  is  significant  that  while  the  law  originally  only  allowed  a  maximum 
of  forty-nine  years  for  such  leases,  the  Code,  §  71,  a  later  law  of  6  June 
1925,  has  amended  this  rule  by  extending  the  maximum  term  to  sixty 
years;  and  finally  a  law  of  27  April  1927  has  conceded  that  co-operative 
building  societies  could  hold  the  sites  for  an  unlimited  period.  If  the 
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municipality  on  the  expiry  of  the  term  of  sixty  years  wants  to  appro- 
priate the  site  with  the  buildings,  thus  becoming  the  real  owner,  full 
compensation  must  be  paid  for  the  building  to  the  owner.  It  is,  of  course, 
difficult  to  say  how  this  rule  will  be  practised  in  the  future;  but  consider- 
ing the  numerous  sad  experiences  the  Soviet  government  has  had  of  the 
business  activities  of  goverrmient  and  municipal  offices,  mass-expropria- 
tion of  house  property  will  hardly  tempt  the  public  in  sixty  years'  time. 
The  decrees  of  21  August  1924  and  19  April  1926  indicate  that  the  experi- 
ences of  municipal  administration  of  house  property  have  not  been  excep- 
tionally favourable,  as  these  decrees  allow  the  municipalities  to  alienate 
buildings  that  had  been  expropriated  during  the  revolution,  particularly 
when  they  have  fallen  into  a  bad  state  of  repair  and  require  restoration 
on  a  larger  scale.  This  arrangement  will  therefore  practically  mean  that 
on  the  expiry  of  the  term  of  years  the  State  may  demand  a  considerable 
ground  value  increment  as  a  condition  for  the  renewal  of  the  contract. 
But,  as  experience  from  other  countries  shows,  this  result  can  be  achieved 
by  a  legally  and  administratively  much  simpler  apparatus  than  the 
above-mentioned  system  of  a  special  public  property  right  and  mass 
contracts,  with  all  the  consequent  paraphernalia  of  officialdom  and 
bureaucracy.  Every  State,  of  course,  has  the  power  to  levy  taxes  on  real 
property,  also  ground  value  increments,  without  having  to  plead  property 
rights  or  other  legal  technicalities.  Abstract  social  theories  often  cost  the 
community  large  sums  of  money  through  formal  juridical  puzzles  which 
are  of  no  use  to  anybody  except  the  officials  who  derive  their  livelihood 
from  them. 

Now  that  the  new  Russian  society  has  recognized  private  property 
rights  in  both  real  estate  and  movables  and  has  restored  a  large  measure 
of  freedom  in  economic  life  to  self-interest  and  private  initiative,  it  is 
not  surprising  that  this  very  society  now  also  fully  recognizes  the  right 
•of  hereditary  succession.  The  development  of  the  right  of  succession  in 
Russia  is  instructive.  At  the  outset,  as  I  have  previously  said,  all  right 
of  succession  was  abolished  by  the  decree  of  27  April  1918,  by  which  the 
State  was  the  universal  successor  of  any  deceased  citizen  (except  for 
working  tools,  household  implements,  and  similar  property).  With  the 
new  economic  policy  the  State  began  to  recognize  a  right  of  succession 
for  private  individuals,  and  the  Civil  Code  of  1922  introduced  a  limited 
right  of  succession  (both  wills  and  intestacies)  up  to  a  value  not  exceed- 
ing 10,000  roubles;  any  part  of  the  estate  which  exceeded  this  value  be- 
came the  property  of  the  State,  but  if  it  were  invested  for  instance  in 
a  business,  the  right  of  the  State  might  take  the  form  of  joint  ownership. 
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Already,  then,  exceptions  had  to  be  made  in  certain  groups  of  cases.  But 
apart  from  this  it  is  obvious  that  the  joint  ownership  of  the  State  and 
private  individuals  in  private  concerns  engendered  a  troublesome  and 
unpractical  partnership.  Finally,  therefore,  the  Soviet  State  by  a  law  of 
15  February  1926  removed  the  last  barriers  and  allowed  a  right  of  suc- 
cession even  in  the  largest  estates  and  introduced  instead  a  death  duty 
on  a  progressive  scale,  which  indeed,  in  the  case  of  estates  not  exceeding 
a  million  roubles,  is  quite  moderate.  Compared  with  the  law  of  succession 
in  most  western  European  States  the  Russian  system  is  an  advance  by 
reducing  the  circle  of  family  heirs  to  the  nearest  relatives  of  the  deceased. 
Under  modern  conditions  it  is  unreasonable  to  maintain  the  extensive 
circle  of  distant  relatives  who  now  succeed  in  intestacies.  It  is  worth 
noticing  that  Sweden  by  the  law  of  8  June  1928  has  considerably  reduced 
the  circle,  thereby  admirably  simplifying  its  law  of  succession;  cf.  also 
the  English  Administration  of  Estates  Act  of  1925. 

Finally,  the  interesting  development  which  has  taken  place  within  the 
industrial  works  of  the  State  should  be  noted.  The  reason  why  it  was 
at  all  possible  for  the  Soviet  at  once  to  take  over  the  big  industrial 
works  was  presumably  that  big  industry  was  not  by  far  so  strongly 
developed  in  Russia  as  in  western  Europe,  and  also  that  industrial  pro- 
duction was  concentrated  in  relatively  few  and  limited  areas.  In  the  first 
period  with  which  I  dealt,  the  big  industrial  concerns  were  administered 
directly  under  the  government.  The  works  had  no  economic  independ- 
ence; their  revenue  and  expenditure  were  common  with  other  items  of 
the  State  budget.  If  there  was  a  loss  it  was  paid  by  the  exchequer.  As 
this  State  administration  and  its  share  in  the  economy  of  the  industrial 
enterprises,  led,  as  I  have  shown,  to  general  economic  disorganisation  and 
confusion  and  an  enormous  decline  in  production,  an  entirely  new  system 
was  introduced  under  the  new  economic  policy  in  1921.  After  this  time 
the  works  were  generally  organised  in  big  trusts  on  the  best  American, 
British,  and  German  models.  The  trust  was  to  include,  as  far  as 
possible,  all  works  in  the  same  branch  of  production;  this  resulted,  as 
usual,  in  considerable  concentration,  simplification,  and  economies.  Un- 
profitable, technically  badly  equipped,  or  badly  situated  works  could  be 
scrapped.  These  State  trusts  then  became  self-governing,  with  regard  to 
both  the  technical  and  financial  management.  Under  this  system  the 
State  was  not  to  interfere  with  the  daily  business  of  the  trusts,  whose 
finances  have  been  entirely  separated  from  the  State  budget.  The  specific 
rules  relating  to  the  trusts  are  contained  in  §  19  of  the  Soviet  Code, 
various  decrees  from  1921  and  1922,  and  particularly  the  Trust  Law  of 
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10  April  1923  with  subsequent  amendments  and  supplements,  such  as  the 
decrees  of  16  September  and  28  September  1923.  Under  these  rules  the 
economic  autonomy  of  the  trusts  is  secured  by  the  arrangement  that  each 
trust  is  a  juridically  autonomous  body,  independent  of  the  Stale,  and 
entitled  to  be  a  party  to  contracts,  agreements,  and  any  other  measures 
required  for  the  carrying  on  of  the  business.  The  State  is  not  liable  for 
the  debts  of  the  trust;  it  is  not  bound  by  the  contracts  of  the  trust,  not 
even  by  contracts  concluded  with  foreign  parties  unless  in  each  particular 
case  it  has  been  signed  by  consular  authorities  or  other  public  bodies.  A 
distinction  is  made  between  basic  capital — factories  and  other  buildings, 
machinery,  tools,  plant,  etc. — and  working  capital  including  money, 
stocks,  bills,  raw  materials,  working  materials,  and  the  products  of  the 
trust.  Creditors  may  levy  execution  on  working  capital,  but  usually  not 
basic  capital.  The  trust's  business  is  carried  on  on  purely  commercial 
principles;  book-keeping  and  auditing  take  place  in  the  ordinary  com- 
mercial way.  If  there  is  a  profit  this  is  first  and  foremost  used  for  the 
accumulation  of  a  reserve,  for  the  establishment  of  a  fund  for  the  im- 
provement of  the  workmen's  position,  and  for  gratuities  to  managers, 
staff,  and  workmen.  Skill  in  organisation  and  technique  can  now  be 
specially  rewarded.  It  is  an  illustration  of  the  strict  business  lines  on 
which  the  trusts  are  now  run  that  no  contribution  towards  improvements 
in  the  position  of  the  workers  or  the  staff  may  be  defrayed  unless  the 
trust  disposes  of  special  funds  for  these  purposes  and  the  necessary  ex- 
pense can  be  paid  out  of  these  funds,  §  46  of  the  Trust  Law.  Should  the 
reserves  be  sufficiently  great,  part  of  them  may  be  used  for  new  plant. 
When  there  is  a  deficit,  a  debenture  loan  may  under  certain  circum- 
stances be  issued.  But  the  State  does  not  guarantee  these  bonds. 

Soviet  Russia,  therefore,  has  had  the  same  experience  as  other  coun- 
tries with  regard  to  State-managed  enterprises,  only  on  a  magnified 
scale.  In  recent  years  certain  other  countries  have  also  begun  to  wind 
up  State  enterprises  and  organise  for  instance  State  railways  as  separate 
concerns,  financially  distinct  from  the  State  and  managed  on  business 
principles,  in  order  to  obtain  more  favourable  financial  results  than  were 
possible  under  State  management. 

The  public  nature  of  the  trusts  in  Russia  is  only  fundamentally  mani- 
fested on  two  points.  In  the  first  place  they  are  under  a  certain  general 
State  control.  The  same  feature  is  known  in  other  countries,  for  instance 
in  the  United  States  of  America,  where  the  trusts  are  under  the  control 
of  a  special  government  authority,  the  Federal  Trade  Commission,  in 
accordance  with  a  law  dating  from  1914.  In  the  second  place  the  basic 


,  372 

capital,  as  in  the  case  of  railways  and  other  State  enterprises,  is  the 
property  of  the  State.  The  consequence  of  this  is  that  if  the  trust  should 
make  so  much  profit  that  there  was  a  surplus  after  reserves  had  been  set 
aside,  workmen's  funds  provided  for,  new  plant  installed,  and  gratuities 
paid,  this  surplus  could  be  appropriated  by  the  State,  and  that  if  there 
should  be  a  continual  deficit,  the  State  would  be  expected  to  come  to 
the  aid  of  the  trust,  although  it  has  no  juridical  obligation  to  do  so, 
provided  the  activities  of  the  trust  were  of  special  social  importance.  The 
former  possibility,  a  share  in  the  profits,  has  not  been  very  practical  in 
the  Soviet  State;  as  regards  the  latter  possibility,  covering  a  deficit,  the 
Soviet  government  has  had  no  inconsiderable  experience.  But  this  is  only 
what  could  be  expected  as  an  initial  difficulty,  as  the  new  economic 
system  has  only  been  practised  a  short  time.  Nor  are  the  trusts  without 
competition,  both  abroad  and  in  Russia  itself.  Outside  the  trusts  there 
is  a  considerable,  purely  private  industry  in  Russia.  Incidentally  the 
legal  position  with  regard  to  the  basic  capital  raises  an  interesting 
problem  which  also  arises  in  other  countries  in  other  forms,  as  I  shall 
presently  show. 

The  co-operative  movement  is  strongly  developed  in  Russia,  probably 
as  strongly  as  in  Denmark  and  Great  Britain.  The  co-operatives  are 
granted  certain  favours  by  the  State;  they  are  allowed  to  carry  on 
foreign  trade  without  special  licence,  and  may  start  factories  without  a 
concession. 

Private  manufacture  may  be  carried  on  as  elsewhere  either  by  a  private 
firm  or  by  a  limited  company.  The  Soviet  Code  contains  in  §§  322 — 66  a 
number  of  provisions  concerning  limited  companies,  which — like  the 
company  law  of  other  countries — lays  down  certain  compulsory  rules  with 
regard  to  the  founding,  activity,  and  liquidation  of  limited  companies. 

After  the  Soviet  State  in  this  way  under  the  new  legal  order  has 
sustained  private  property  rights,  granted  freedom  to  private  work  and 
initiative  within  a  fairly  wide  margin,  and  even  conceded  financial 
autonomy  to  the  industrial  State  enterprises,  economic  life  in  Russia 
has  had  a  renaissance.  In  spite  of  all  unfavourable  reports  which  are 
broadcast,  particularly  from  sources  hostile  to  the  Soviet  government, 
there  is  hardly  any  doubt  that  Russian  economic  life  has  made  quite 
considerable  progress  in  various  important  fields  under  the  new  system 
of  law.  While  for  instance  agricultural  production,  as  previously  stated, 
in  1920  had  fallen  to  about  half  the  production  of  1913  or  6  billion 
roubles,  it  has  now,  under  the  new  legal  order,  increased  considerably 
after  1921,  and  according  to  the  official  statistics  it  amounted  in  1928  to 
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the  same  as  before  the  Great  War.  And  while  industrial  production,  as 
stated,  had  fallen  to  about  15  per  cent,  of  what  it  was  in  1913,  it  has 
now,  according  to  the  official  figures  of  the  Soviet  government,  largely 
exceeded  pre-war  figures.  Also  the  number  of  workers  employed  in 
industry  has,  according  to  the  same  sources,  increased  considerably  in  the 
latest  years.  The  big  industrial  trusts  seem  to  have  advanced  also  in 
earning  capacity;  but  it  is  practically  impossible  to  form  any  definite 
opinion  about  their  real  financial  position. 

It  is,  indeed,  hardly  surprising  that  it  took  the  new  Soviet  State 
a  long  time  to  come  up  to  the  level  of  pre-war  production.  Revolutions 
are  always  expensive.  Under  the  great  revolution  the  total  production  of 
France  decreased  so  much  that  even  the  capable  government  of  Napoleon 
did  not  succeed  in  raising  French  exports  to  the  level  maintained  in  the 
last  years  of  Louis  XVI.  The  figures  were  not  passed  until  1827.  Accord- 
ing to  the  official  reports  the  economic  achievements  of  recent  years  in 
Soviet  Russia  are  very  considerable.  Industry  seems  with  regard  to  both 
technique  and  organisation  to  have  progressed  greatly;  but  this  in  itself 
only  means  a  small  part  of  Russian  economic  life.  The  percentage  of  the 
population  dependent  for  their  livelihood  on  industry  is  for  instance  only 
one-sixth  of  the  corresponding  proportion  in  Denmark.  The  mainstay  of 
Russian  economic  life  is,  therefore,  still  agriculture.  But  this,  on  the 
whole,  has  only  reached  a  primitive  stage.  The  greater  part  of  the  land 
is  in  the  possession  of  the  peasants;  so  it  was  before  the  revolution;  but 
the  splitting  up  of  the  large  estates,  which  formed  a  considerable 
minority,  has  brought  about  a  substantial  increase  in  the  size  of  numer- 
ous smaller  farms.  Russian  farming,  however,  is  in  the  twentieth  centur\' 
still  at  the  same  stage  of  development  as  English  farming  in  the  eigh- 
teenth century.  When  the  agriculture  of  the  peasants  is  at  a  low  technical 
level,  it  is  not  the  smaller  farms  but  the  big  units  which  are  profitable. 
Only  in  countries  where  the  peasants  are  technically  advanced  and 
generally  educated,  such  as  in  western  Europe,  and  particularly  in  the 
Scandinavian  countries,  is  the  small  farm  profitable,  indeed  often  the 
most  profitable  type  of  agricultural  unit.  The  Soviet  government,  how- 
ever, makes  a  great  effort  to  raise  the  technical  level  of  Russian  farming 
by  establishing  big  government  model  farms,  by  importing,  and  now 
also  manufacturing,  modern  agricultural  machinery,  and  by  other  means. 

A  great  deal  is  also  done  to  secure  peaceful  conditions  of  work;  the 
individualistic  freedom  to  make  contracts  has  in  Russia,  as  in  western 
Etirope,  been  superseded  by  collective  labour  agreements,  concluded  by 
the  trade  unions,  maintained  through  permanent  arbitration  courts,  and 
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administered  by  mediation  councils  and  similar  institutions.  Detailed 
legal  rules  on  these  questions  are  given  in  the  Labour  Law  of  9  November 
1922,  particularly  §§  154,  169,  170;  cf.  §§  58  and  59.  Further,  cheap  hous- 
ing is  secured  for  the  workmen  by  housing  regulations,  the  appointment 
of  housing  boards,  and  so  forth;  see  the  Soviet  Code,  §§  156  and  166.  In 
the  last  few  years  the  real  wages  of  the  working  men  seem  to  have 
increased  quite  substantially.  But  for  various  reasons  (such  as  the  in- 
stability of  the  rates  of  exchange)  it  is  often  difficult  to  form  an  opinion 
of  the  real  economic  position  of  the  working  population. 

Now  that  the  Soviet  State,  under  its  very  laws,  has  become  to  a  great 
extent  a  bourgeois  community  granting  security  to  private  property  rights 
and  fairly  wide  scope  for  individual  private  activity,  conditions  for  a 
final  renaissance  of  economic  life  in  Russia  should  be  favourable.  But 
the  old  socialistic  faith  still  leads  to  relapses  in  the  position  of  the  govern- 
ment in  regard  to  economic  life;  it  is  true  that  the  government  does  not 
tamper  with  the  actual  bourgeois  legislative  position  that  has  been 
established,  but  from  time  to  time  attempts  are  made  in  various  ways 
to  place  obstacles  in  the  way  of  private  enterprise  in  favour  of  co- 
operatives and  by  various  measures  to  prevent  the  accumulation  of 
wealth  by  skilful  farmers.  But  in  both  these  spheres,  as  in  many  others, 
the  formation  of  private  capital  is  hindered,  and  the  State  cannot  in  the 
long  run  do  without  private  capital.  And  this  somewhat  vacillating  policy 
on  the  part  of  the  government  leads  to  that  which  economic  life  least  of 
all  can  sustain,  a  certain  unrest  and  uncertainty.  As  long  as  the  State 
does  not  resolutely  decide  to  rid  itself  of  the  last  remnants  of  the  old, 
unscientific  socialistic  dogmas,  and  strike  a  purely  practical,  objective 
line  in  dealing  with  matters  economic,  it  is  difficult  to  pass  any  positive 
judgment  on  the  future  economic  development  of  that  country. 

c.  192S—19W. 

I.  Agriculture. 

During  this  period  a  new  policy  is  started  on  two  points,  yet  without 
altering  the  fundamental  system  of  law,  which,  as  described  above,  was 
created  in  the  preceding  period,  1921 — 1928.  Firstly,  the  government  tries 
during  this  period  to  create  a  common  working  of  Ihe  farms  through  the 
so-called  collectivization.  Secondly  the  government  tries  to  carry  out  a 
more  detailed  control  of  the  whole  production  of  industries  through  the  so- 
called  Five  Year  Plans.  This  plan-economy,  which,  incidentally,  has  also 
been  carried  out  to  a  greater  or  lesser  extent  in  several  countries  in  western 
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Europe,  involves  the  central  authorities  of  the  Slate  working  out  an 
estimate  for  a  certain  period  (thus  in  Russia  for  five  years,  in  some  other 
countries  for  four  years)  of  what  and  how  much  industry  as  whole,  and 
its  individual  branches,  agriculture,  etc.,  are  to  produce  during  the 
coming  period,  in  order  that  the  needs  of  the  community  concerned  may 
be  rationally  satisfied. 

In  order  to  understand  thoroughly  the  conditions  of  Russian  agri- 
culture, and  the  new  policy  of  collectivization,  it  must  be  remembered 
that  the  Russian  peasant  population,  from  the  point  of  view  both  of 
general  human  development  and  the  techniques  of  agriculture  have 
hitherto  stood  at  an  extremely  primitive  stage,  compared  with  the 
peasant  population  of  western  Europe.  Serfdom,  which  in  western  Europe 
— if  it  existed  at  all — was  abolished  already  in  the  beginning  of  the 
nineteenth  century,  was  not  abolished  in  Russia  until  18G1,  by  an  im- 
perial decree  of  March  3rd,  1861.  The  community  of  land  tenure  was  not 
abolished  until  Stolypin's  reform,  by  statutes  of  June  14th  1910  and 
August  29th,  1911,  that  is,  about  130  years  after  the  corresponding  reform 
in  Denmark;  and  the  system  of  large  estates,  which  in  Denmark  was 
already  dissolved  in  the  course  of  the  eighteenth  and  the  beginning  of 
the  nineteenth  century,  was  not  done  away  with  in  Russia  until  the 
revolution  in  1917.  And  as  regards  the  community  of  land  tenure  in 
particular,  the  laws  mentioned,  which  provided  for  its  abolition,  had 
only  to  a  slight  extent  been  carried  into  practice  (particularly  among  the 
wealthy  farmers)  when  the  Great  War  and  the  revolution  put  an  end  to 
any  reform  along  the  old  times. 

Starting  from  the  experience  that  considering  the  primitive  stage  of 
development  of  the  Russian  peasants  and  their  farm-methods,  large-scale 
farming  is  the  most  fruitful  system,  the  Soviet  government  has  naturally 
in  recent  years  (since  1928)  aimed  at  creating  new  large-scale  farming 
enterprises  through  the  so-called  collective  farms.  Under  this  system  a 
number  of  smaller  farms  are  organised  as  a  common  unit  of  farming 
employing  modern  machinery  and  methods.  Under  the  provisions  of  the 
above-mentioned  agricultural  law  of  1922  farming  may  be  carried  on 
by  individuals,  co-operative  societies,  the  State,  or  a  local  administration. 
That  system  of  large-scale  farming  which  the  Soviet  government  has 
endeavoured  to  introduce  (as  part  of  the  so-called  Five  Year  Plan  which 
was  to  cover  all  economic  life)  has  mainly  been  organised  through  a 
great  number  of  co-operative  societies.  These  are  separate  legal  units; 
they  are,  to  a  large  extent,  parties  to  contracts  with  the  State  (especially 
through  other  co-operatives),  from  which  they  purchase  modern  agricul- 
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tural  machinery  and  to  which  in  return  they  sell  their  grain  and  other 
products.  Within  these  agricultural  co-operatives  common  exploitation 
of  land  is  carried  into  practice  to  a  greater  or  smaller  extent.  A  distinc- 
tion may  be  made  between  three  groups  of  societies.  Common  exploitation 
is  least  pronounced  in  (1)  co-operative  societies  for  the  purpose  of  tilling 
land  in  common,  where  the  community  is  limited  to  the  actual  cultiva- 
tion of  crops,  and  the  use  of  the  modem  m^achines,  whilst  otherwise  the 
individual  farms  are  maintained.  The  common  exploitation  is  more 
pronounced  in  the  co-operatives  (2)  called  artels,  in  which  also  the 
cattle  and  the  cattle  farming  are  common.  The  community  is  strongest 
in  the  co-operatives  called  (3)  communes  of  land  economy.  In  these 
practically  everything  is  common:  land,  cattle,  furniture,  capital,  admini- 
stration, and  so  forth.  There  are  no  individual  farms,  but  big  common 
houses  with  common  housekeeping,  etc. 

The  communes  of  land  economy,  however,  only  cover  a  very  small 
percentage  of  the  total  farmed  area  in  Russia,  although  there  are  several 
very  large  estates  in  this  group.  By  far  the  greater  part  of  Russian  farm- 
ing is  run  either  by  co-operatives  of  the  two  former  categories  or  as 
private  farms.  It  is  difficult  to  state  with  any  degree  of  certainty  how^ 
much  land  is  worked  by  co-operatives.  In  the  period  1928 — 30  collective 
farming  made  very  considerable  progress;  the  co-operatives  were  sup- 
ported in  all  kinds  of  ways,  by  reduced  taxes,  by  government  loans  for 
the  purchase  of  agricultural  machinery,  and  so  forth;  it  is  believed  that 
about  50  per  cent,  of  agriculture  was  organised  on  a  co-operative  basis 
in  this  period.  In  the  spring  of  1930,  however,  this  movement  underwent 
a  very  serious  crisis;  the  productivity  of  agriculture  was  considerabh' 
reduced,  and  the  administration  was  in  many  ways  confused.  The 
government  consequently  had  to  emphasize  energetically  the  need  for  a 
slowing  down  of  the  collective  movement.  Many  co-operatives  were  then 
dissolved.  In  the  most  recent  years,  however,  there  has  once  more  been 
an  increase  in  collective  farms;  but  now  the  movement  seems  to  be 
developing  in  a  more  gradual  and  natural  manner.  If  the  co-operative 
farms  are  taken  to  be  about  75  per  cent,  of  Russian  agriculture,  by  far 
the  greater  part  of  this  75  per  cent,  is  organised  as  co-operatives  for  the 
tilling  of  land  and  artels.  Under  the  former  type  the  farmer  has  his  own 
independent  farm,  his  own  cattle,  pasture,  etc.,  and  only  has  to  work  the 
land  in  common  with  others;  and  even  in  the  artel  each  farmer  has, 
besides  his  share  in  the  common  land,  his  own  house  with  a  smaller  plot 
for  gardening  and  other  use,  and  on  this  plot  he  may  keep  poultry,  a 
milking  cow,  etc.  In  other  words,  the  collective  farm  in  its  most  usual 
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form  is  no  new  social  method  of  farming;  in  reality  il  represents  no 
other  social  phenomenon  than  the  old  system  of  villarje  communities  all 
over  again,  only  carried  on  with  modern  machinery  and  methods.  At  late 
as  at  the  outbreak  of  the  Revolution  in  1917  probably  three-quarters  of 
the  total  farmed  land  of  Russia  was  under  a  system  of  common  farming. 
It  is  quite  possible  that  the  modem  system  of  common  farming  repres- 
ented by  the  oft-mentioned  Russian  co-operatives  may  prove  natural,  al 
any  rate  as  long  as  the  Russian  peasant  remains  at  that  primitive  spiri- 
tual and  technical  level  at  which  a  collective  education  in  modern  farm- 
ing is  necessary. 

So  far,  however,  the  common  utilization  organised  through  the  co- 
operative societies — ^briefly  called  the  collectivization — has  not  increased 
the  productivity  of  Russian  agriculture,  but  has  diminished  it  on  essen- 
tial points.  In  the  Five  Year  Plan  worked  out  by  the  central  economic 
authorities  of  the  State  for  the  economic  life  of  Russia  in  the  years 
1928 — 33  the  increase  of  the  net  production  of  Russian  agriculture  had 
been  scheduled  at  about  56  per  cent.;  but  the  result  was  only  7V2  per  cent. 
The  corn  crop  per  hectare  did  not  as  sheduled  increase  by  25  per  cent., 
but  decreased  by  almost  8  per  cent.  A  particularly  menacing  feature  was 
the  decline  of  live  stock.  Instead  of  the  scheduled  number  of  big  stock, 
about  80  million  head,  the  figure  of  1932  was  only  29  millions;  instead  of 
the  scheduled  number  of  sheep,  about  160  millions,  there  were  only  47 
millions,  and  instead  of  about  35  million  pigs  there  were  but  10  millions. 
Even  if  certain  objections  may  rightly  be  raised  against  these  figures, 
which  have  been  stressed  by  critics  among  political  economists,  yet  the 
main  tendency  of  the  figures,  a  material  decline  of  farming  during  the 
period,  is  irrefutable  as  it  is  confirmed  by  the  publications  of  the  Russian 
government  itself. 

ITie  causes  of  this  considerable  decline  of  agriculture  in  the  period 
referred  to  are  probably,  in  the  first  place,  that  the  collectivization,  as 
suggested  above,  was  carried  into  effect  too  quickly  and  violently, 
and  in  the  second  place,  that  the  details  of  the  organisation  of  the  co- 
operatives were  worked  out  on  theoretical  lines  rather  than  on  the 
basis  of  practical  experience.  The  violent  pace  of  the  earliest  period 
of  collectivization  ruined  the  best  and  most  prosperous  farms;  and  the 
leaders  of  these  farms  were  often  the  pioneers  of  agiicultural  progress. 
It  would  undoubtedly  have  been  wise  of  the  State  to  have  left  at  any 
rate  the  best  of  these  farms  intact,  thereby  preserving  a  wide  field  of 
research  allowing  interesting  comparisons  to  be  drawn  between  these 
purely  private  enterprises  and  the  collective  farms  in  respect  of  pro- 
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ductive  capacity.  But  in  the  next  place  it  would  certainly  have  been 
useful  in  the  organisation  of  the  collective  farms  as  co-operatives  if 
the  experiences  of  the  most  highly  developed  co-operative  iarming 
community  in  the  world,  namely  the  Danish,  had  been  examined  and 
followed.  In  all  co-operative  farming  it  is  necessaiy  to  carry  out  a  division 
in  the  scheme  of  work,  a  separation  between  those  parts  of  the  technique 
which  are  suited  to  collectivization,  to  common  utilization,  and  those 
parts  which  are  naturally  best  suited  to  individual  treatment.  The  expla- 
nation of  the  high  standard  of  Danish  co-operative  farming  in  respect 
of  productive  capacity  and  technique  is  probably  that,  by  its  own  initia- 
tive and  in  accordance  with  its  own  practical  experiences,  this  agricul- 
tural industry  has  been  collectivized  and  individualized  in  the  right 
sections.  The  entire  technical  side  of  the  production  of  milk,  butter,  and 
bacon,  etc.,  and  the  distrbiution  of  these  products  have  been  collectivized 
by  Danish  farmers  through  co-operative  dairies  and  bacon  factories,  a 
works-communistic  fomi  of  organisation  which  has  proved  extremely 
practical,  inter  alia,  because  the  individual  members  are  forced  by  the 
joint  operations  in  respect  of  mechanical  plant  and  business  organisation 
to  maintain  a  highly  developed  qualitative  production;  but  under  this 
system  of  collective  organisation  the  individual  productive  factor  has 
been  at  the  same  time  preserved  in  the  tilling  of  the  fields,  in  sowing 
and  harvesting,  and  in  the  selection  and  treatment  of  live  stock,  i.e.  in 
the  spheres  where  individual  forces  and  abilities  in  free  competition  are 
suited  to  create  the  highest  productivity  in  that  part  of  the  work  which 
is  prior  in  time  to  the  aforesaid  more  mechanical  common  utilization. 
Common  or  joint  and  individual  operations,  therefore,  here  combine  to 
form  an  organic  whole,  each  in  its  natural  sphere,  to  promote  the  greatest 
possible  productive  capacity.  In  the  Russian  co-operatives  the  mechanical 
joint  operations  at  the  later  stages  of  agricultural  production  are  in  the 
first  place  not  yet  sufficiently  developed,  and  in  the  second  place  the 
tilling  of  the  fields,  the  treatment  of  land  and  crops  generally,  has  to  a 
large  extent  been  deprived  of  individual  effort  and  included  in  the  joint 
operations;  but  experience  from  the  five  years  shows  that  under  these 
common  operations  the  treatment  of  the  soil  has  declined  considerably, 
sowing  has  been  delayed  and  neglected,  the  suppression  of  weeds  and 
vermin  has  not  been  properly  attended  to,  and  the  harvesting  has  often 
been  retarded  and  badly  done.  Where  collectivization  extends  also  to 
stock-breeding  the  beasts  have  often  been  badly  fed  and  generally  ill 
kept,  which  largely  explains  the  above-mentioned  dangerous  decline  in 
the  numbers  of  live  stock. 
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II.  Industry,  Crafts,  and  Commerce 

Under  the  first  Five  Year  Plan  the  business  life  of  the  towns  has  felt  a 
considerable  activity  on  the  part  of  the  State  aimed  at  forcing  individual 
private  enterprises  into  the  background;  this  activity  has  had  different 
forms,  particularly  in  indirect  ways,  as  for  instance  increased  taxation. 

This  elimination  of  private  enterprises  is  most  difficult  to  carry  into 
practice  with  regard  to  crafts  and  smaller  industries;  but  even  in  these 
categories  the  percentage  of  private  enterprises  is  said  to  have  been 
reduced  from  about  87  to  about  42  per  cent,  in  the  years  1926 — 32.  The 
decrease  of  private  enterprises  in  commerce,  wholesale  as  well  as  retail 
trade,  has,  however,  been  far  greater.  But  externally  the  change  is,  of 
course,  most  noticeable  in  the  retail  business  in  the  to^^TlS.  In  the  same 
way  as  in  agriculture,  this  suppression  of  the  individual  private  business 
in  commerce  does  not  in  any  way  mean  a  transition  to  a  socialistic  form 
of  operations.  It  is,  of  course,  true  that  a  number  of  municipal  and 
government  stores  have  been  set  up,  just  as  a  number  of  State  farms 
have  been  established;  but  as  regards  by  far  the  greater  volume  of  trade, 
the  decline  of  the  individual  business  simply  means  a  corresponding  rise 
in  the  numbers  and  scope  of  the  co-operative  societies,  just  as  the  decline 
of  the  individually  run  farms  means  a  corresponding  increase  in  the 
activities  of  the  co-operatives.  With  regard  to  the  greater  part  of  the 
economic  life  of  Russia,  agriculture,  trade,  and  crafts,  it  is  therefore  a 
misnomer  to  call  the  Russian  community  a  Socialistic  State.  In  a  number 
of  countries  in  western  Europe  the  co-operative  societies  (stores)  cover 
one-third  of  the  turn-over,  and  this  co-operative  development  is  con- 
stantly on  the  increase  as  the  private  shopping  trade  has  considerable 
difficulties  to  overcome,  inter  alia,  because  the  State  often  discriminates 
in  favour  of  the  co-operatives  in  matters  of  taxation.  But  the  structure 
of  a  community  is  obviously  not  changed  because  its  co-operative  stores 
develop  froni  covering  one-third  of  the  country's  retail  trade  to  embrace 
for  instance  two-thirds,  any  more  than  a  community  would  become 
socialistic  merely  because  the  greater  part  of  its  agriculture  is  dominated 
by  the  collective  form  of  co-operatives,  as  in  Denmark  and  Russia.  To 
this  very  day  the  Russian  community  is  not,  therefore,  in  spite  of  all 
attempts  at  collectivization,  through  co-operative  stores  and  societies, 
any  more  really  and  generally  socialist  than  Denmark;  the  only  difference 
is  that  the  collectivization  of  the  Danish  community,  unlike  that  of 
Russia,  has  been  carried  out  in  a  practical  w^ay  and  through  a  natural 
growth  by  private  initiative,  and  not  artificially  and  violently  by  the 
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dictates  of  the  State,  and  accordingly  the  economic  life  of  Denmark,  also 
in  respect  of  productivity,  is  far  ahead  of  that  of  Russia. 

'Inhere  is  only  one  section  of  economic  life  of  which  it  may  be  truly 
said  that  the  Russian  system  is  more  socialistic  than  that  of  the  present 
countries  of  western  Europe,  and  that  is  factory  industry;  but  this  is 
nothing  new,  no  social  innovation.  We  find  the  same  thing  in  a  num- 
ber of  European  communities  in  the  period  of  absolute  monarchy  in  the 
seventeenth  and  eighteenth  centuries.  Actually  we  may  draw  most 
instructive  parallels  between  the  magnificent  and  often  frantic  attempts  of 
the  old  European  autocracies  to  organise  an  extensive  factory  industry  as 
a  State  concern  and  the  equally  magnificent,  and  also  often  artificial, 
endeavours  of  the  Soviet  Russia  of  to-day  to  organise  big  industry  as 
a  State  business.  The  Soviet  State  has  already  to  a  large  extent  reaped 
th€  same  sad  experience  in  the  twentieth  century  as  the  autocratic  States 
in  the  seventeenth  and  eighteenth  centuries.  As  mentioned  before,  big 
industry  in  Russia  has  been  of  relatively  little  importance  as  compared 
with  the  other  industries  and  trades.  The  socialization  of  these  works 
was  therefore  a  relatively  simple  matter.  During  the  period  of  the  first 
Five  Year  Plan,  1927 — 32,  the  Russian  State,  at  an  enormous  cost  of 
probably  about  20  billion  Czervonetz  roubles,  carried  out  an  extraordinary 
extension  of  the  field  of  big  industry  through  the  building  of  entirely 
new  works  and  extensions  of  existing  plant;  and  in  the  Five  Year  Plan 
was  scheduled  a  very  considerable  rise  in  the  volume  of  industrial  pro- 
duction, an  improvement  of  quality,  and  a  reduction  of  costs.  In  the  first 
respect  there  was  indeed  also,  owing  to  the  numerous  new  technical  con- 
structions and  extensions,  a  considerable  rise  in  the  quantity  of  goods 
produced,  but  nothing  near  the  rise  planned.  Certain  critics  among 
political  economists  hold  that  the  Five  Year  Plan  was  in  reality  only 
successful  in  reaching  the  scheduled  percentage  in  respect  of  the  produc- 
tion of  petroleum;  in  respect  of  coal  and  iron  the  quantity  produced  was, 
on  the  other  hand,  essentially  less  than  scheduled.  It  is  Veil  known, 
however,  that  these  two  raw  materials  are  of  vital  importance  to  the 
greater  part  of  the  other  industries;  hence  it  was  evident  that  industrial 
production  generally  could  not  reach  the  quantities  scheduled  in  the 
Five  Year  Plan.  With  regard  to  big  industry  as  a  whole,  the  plan  was 
indeed  only  realized  on  a  considerably  reduced  scale. 

But  in  the  next  place  the  quality  of  production  declined  materially. 
There  are,  of  course,  exceptions;  some  factories  have  had  an  output  of 
excellent  quality.  But  if  we  consider  industry  as  a  whole,  we  are  faced 
with  a  general  and  large  decline  in  the  quality  of  the  work.  Finally,  the 
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calculations  and  expectations  of  the  Five  Year  Plan  with  regard  to  a 
reduction  of  costs  of  production  have  been  sadly  disappointed  in  spile  of 
the  expensive  technical  improvements,  new  plant,  and  the  engagement 
of  foreign  engineers.  The  increase  in  production,  which  is  indeed  ma- 
terial, although  at  a  reduced  percentage,  has  certainly  only  been  possible 
through  an  enormous  increase  in  the  number  of  workers,  i.e.  by  about 
102  per  cent.,  whilst  under  the  plan  this  figure  should  have  shown  an 
increase  of  only  about  38  per  cent. 

These  features — a  decline  in  the  quality  of  the  output  and  a  reduced 
quantity  as  compared  with  the  plan  in  spite  of  an  enormous  increase 
in  the  number  of  workers  and  higher  costs  generally,  in  short,  a  con- 
siderable decline  in  the  productivity  of  labour — apply  to  the  majority  of 
industries. 

The  causes  of  these  poor  results  of  the  Russian  State  industry'  are 
partly  the  same  that  follow  all  direct  goverrunent  management  of 
business  enterprises,  and  which  we  are  acquainted  with  from  the  under- 
takings of  the  old  absolutist  governments,  and  partly  special  causes  due 
to  Russian  conditions.  A  particular  feature  of  Russian  conditions  is  the 
poor  quality  of  the  workers.  Owing  to  the  aforesaid  enormous  demand 
for  new  labour  the  workers  had  to  be  recruited  largely  from  the  peas- 
antry; and  generally  there  is  a  lack  of  skilled  labour,  as  it  exists  in 
western  Europe,  and  for  which  the  craftsmanship  of  centuries  must  be 
given  credit.  In  the  next  place  there  is  a  shortage  of  skilled  technicians, 
also  for  the  more  subordinate  but  important  posts,  whilst  in  the  leading 
positions  we  fmd  a  number  of  foreign  engineers,  though  hardly  in  suf- 
ficient numbers.  Add  to  this  the  disorganisation  due  to  the  fact  that  the 
technical  leaders  have  often  been  deficient  in  that  authority  and  con- 
trol of  the  enterprise  and  of  the  workers  which  is  a  primary  condition 
to  rendering  the  enterprise  profitable.  Interference  by  workers'  councils 
and  other  bodies  often  impeded  the  freedom  of  action  of  the  leaders. 

The  general  causes  which  are  due  to,  and  inherent  in.  State  control 
of  industry  may  be  summarized  as  follows:  Interference  in  leadership 
by  a  remote  central  government  office  can  never  lead  to  the  same  pro- 
ductive results  as  are  obtainable  in  free,  autonomous  private  enter- 
prises whose  own  leaders  hold  the  full  power.  The  plan  of  operations 
is  often  drafted  in  accordance  with  political  or  social  theories  rather 
than  in  conformity  with  practical  requirements.  The  planning  of  new 
factories  and  extensions  of  existing  works  often  takes  place  without 
sufficient  examination  of  all  practical  conditions  and  without  the  de- 
licately balanced  considerations  of  real  economic  needs  which  private 
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enterprises,  in  competition  under  a  system  of  free  trade,  are  compelled 
to  apply.  Add  to  this  that  in  numerous  cases  new  industrial  works  have 
been  placed  in  the  wrong  localities  as  regards  supplies  of  raw  materials. 
In  this  respect  the  factories  should  often  not  have  been  established  in 
cities  such  as  Moscow,  Leningrad,  etc.,  but  rather  in  the  country. 

The  failure  of  the  first  Five  Year  Plan  (1928—33)  had  the  effect  that  the 
Russian  government  in  1934  and  the  following  years  started  a  new  course, 
both  in  agriculture  and  in  urban  industry  and  trade.  By  new  laws  the 
peasants  got  the  right  to  use  for  their  own  purposes  a  greater  plot  of  land 
than  before(2or  3hectars),to  own  several  cows,  sheeps  and  pigs,  and  to  sell 
the  products  of  this  work  outside  the  collective  farms  in  the  free  market. 
The  result  was  that  the  agricultural  production  in  the  whole  country 
was  raised  veiy  considerably.  At  the  same  time  the  government  began 
to  encourage  private  enterprise  in  trade,  handicraft  and  small  industry 
in  the  local  districts.  In  recent  years  the  trusts  have  got  a  greater  measure 
of  autonomy;  and  the  leaders  have  got  greater  power  and  authority.  Many 
unproductive  enterprises  have  been  liquidated.  Big  salaries  are  now  paid 
to  the  directors,  the  technicians  and  the  most  industrious  and  clever 
workmen.  The  results  of  this  new  course  were  already  before  World 
War  remarkable. 

If  we  judge  the  economic  life  of  a  country  by  its  productive  capacity, 
it  is  undeniable  that  in  respect  of  both  agriculture  and  industry  Russia 
is  materially  behind  the  countries  of  western  Europe  in  development. 
It  is,  however,  only  just  to  record  in  this  connexion  that  the  Russian 
State  has  considerable  difficulties  to  overcome  with  regard  to  natural 
conditions  of  population  and  climate.  Generally  Russia  is  thinly  populated 
compared  with  western  Europe;  and  very  large  parts  of  the  Russian 
area  are  unsuited  to  cultivation  and  other  use  owing  to  unfavourable 
climatic  conditions  (lack  of  heat  and  moisture). 

The  main  result  of  the  Russian  social  experiments  is,  as  shown,  that 
the  State  has  not  succeeded  in  creating  in  this  way  a  really  new  com- 
munity; and  it  has  certainly  not  created  a  socialistic  community.  It  has 
proved  impossible  to  carry  into  practice  in  Soviet  Russia  the  taking  over 
of  all  economic  activity  by  the  State,  of  crafts  and  trade,  of  agriculture 
and  industry.  The  taking  over  by  the  State  of  one  indeed  fairly  limited 
trade,  such  as  the  big  industry  of  Russia,  is  nothing  new.  This  has  been 
tried  also  in  western  Europe  with  the  same  negative  results  in  respect 
of  productivity  as  were  experienced  by  Russia  in  many  years.  Crafts  are 
still  to  a  considerable  extent  left  to  private  enterprise.  Neither  are  com- 
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merce  and  agriculture  taken  over  by  the  State  but  are  left  partly  to  co- 
operatives and  partly  to  individual  enterprise,  the  same  forms  that  we 
knov^  in  other  countries,  only  with  the  dillerence  that  in  Russia  it  has 
been  tried  to  force  the  growth  of  co-operatives  artificially,  with  unfortu- 
nate economic  results,  at  any  rate  in  agriculture. 


Now  what  has  happened  to  the  economic  equality  between  men  during 
the  whole  development  described  above? 

If  a  lawgiver  overlooks  the  deeper  spiritual  diflerence  in  quality  be- 
tween human  beings  with  regard  to  natural  gifts,  industry,  frugality 
and  other  qualities  of  character,  and  tries  to  place  all  men  on  the  same 
political  and  economic  level,  such  legislation  of  equality  will  sooner  or 
later  come  to  grief.  Here  Nature  will  at  last  break  through  all  rules  of 
law  or  lead  to  unhappy  conditions  in  the  community.  From  a  political 
point  of  view  it  may  be  mentioned  that  the  constitutional  legislation  of 
democracy  has  often  created  an  imcompetent  and  bad  government  in  the 
State  and  the  local  communities  by  placing  all  men  on  the  same  level, 
with  unhappy  consequences  in  the  economy  as  well  as  in  the  spiritual 
life  of  the  community.  In  an  economic  aspect  the  development  in  Russia 
has  in  recent  years  been  instructive.  With  regard  to  the  industries  all 
who  have  a  knowledge  of  the  subject  are  agreed  that  great  pro- 
gress of  Russian  industry  during  recent  years  is  mainly  due  to  the 
great  differentiation  of  wages  which  has  been  carried  out  during  the  last 
15  years.  In  the  first  place  the  industrious  workers  are  paid  according 
to  the  piece-work  system.  As  an  instance  it  may  be  mentioned  thai  most 
workers  in  heav'y  industries  earn  only  300  roubles  per  month,  but  that 
8  to  12  per  cent  of  the  workers  in  the  same  factories  earn  about  1200 
roubles  per  month.  The  technical  staff,  which  has  had  a  special  training, 
receives  wages  of  from  1000  to  5000  roubles  per  month.  In  the  second 
place  outstanding  ability  in  organising  and  directing  is  highly  paid.  Tlius 
a  capable  director  of  a  factory  receives  a  salary  of  6000  roubles  and 
upwards"  per  month,  while  an  ordinary  worker  at  the  same  factor^•  re- 
ceives, as  mentioned,  only  300  roubles  per  month. 

With  regard  to  agriculture,  the  Russian  government  tried  at  first  to 
abolish  the  difference  between  the  rich  and  poor  peasants  and  making 
them  all  equal.  In  the  artels,  the  most  widely  distributed  of  the  collec- 
tive farms,  all  the  peasants  start  alike.  They  till  the  fields  in  conmion 
for  corn  and  work  the  pastures  in  common  for  cattle-breeding,  originally 
on  equal  wages,  and  with  an  equal  share  in  the  profits.  Furthermore 
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each  one  receives  a  small  plot  of  land  (as  mentioned,  about  3  hectares), 
as  his  individual  property,  containing  his  own  house,  garden,  poultry 
yard,  etc.,  while  he  is  also  allowed  to  keep  cows,  pigs  etc.  Here,  then,  the 
people  start  on  entirely  equal  terms  in  an  economic  respect;  the  legislator 
has  done  everything  to  secure  complete  equality.  But  what  the  lawgiver 
cannot  do  is  to  create  equality  in  ability  and  character.  The  lawgiver  can 
no  more  eradicate  or  weaken  the  deep  differences  of  quality  created  here 
by  Nature,  than  King  Canute  could  stop  the  waves  of  the  sea.  When  one 
knows  how  men  differ  in  regard  to  industry,  perseverance,  thrift,  intel- 
ligence, energy,  a  lawgiver  must  be  able  to  see  for  himself  that  even  if 
he  gives  all  men  an  equal  start  in  life  with  regard  to  their  economic 
position,  it  will  gradually  be  seen — as  in  the  field  of  athletics — that  some 
run  far  better  than  others.  In  the  course  of  the  communal  work  it  is 
already  seen  that  some  of  the  peasants  are  far  more  efficient  and  more 
industrious  in  tilling  the  field,  in  tending  the  cattle,  etc.,  and  in  order 
to  encourage  increased  production  even  the  Soviet  State  has  found  itself 
compelled  to  carry  out  piece-work  wages  in  agriculture  too.  The  capable 
and  industrious  peasants  therefore  already  go  home  from  the  communal 
work  with  more  money  than  others.  In  the  second  place  there  is  a  great 
difference  in  the  way  in  which  each  one  looks  after  his  house,  keeps  it 
in  repair,  makes  use  of  his  garden,  his  poultry  and  the  like.  It  is  seen 
at  once  in  the  village:  some  houses  and  gardens  are  well  kept  and  pretty, 
others  neglected,  falling  into  decay.  In  addition  the  capable,  industrious 
and  thrifty  will  get  a  far  bigger  income  from  gardening,  poultry  keeping, 
bee  keeping,  etc.,  than  the  others.  Gradually  the  capable  and  economical 
peasants  will  save  up,  both  from  this  income  and  from  their  piece-work 
wages,  more  and  more  to  put  in  the  savings  bank.  The  Soviet  government 
itself  is  compelled  to  take  a  great  interest  in  this  saving,  for  it  wants 
to  have  as  much  money  as  possible  in  the  savings  banks  and  other  banks, 
and  it  also  wants  the  industrious  peasants  to  buy  the  government  bonds. 
The  race  therefore  begins  on  the  same  level  for  everyone;  but  the  end 
is  very  unequal,  because  of  Nature's  great  wealth  of  different  abilities 
and  characters.  There  will  soon  be  a  gulf  between  poor  and  wealthy 
peasants  as  well  as  between  poor  workmen  and  w^ealthy  directors  of  the 
industrial  entreprises.  All  communistic  and  socialistic  theories  are  there- 
fore split  up  by  life  itself.  The  nature  of  human  life  is  not  that  grey 
and  monotonous  mass  of  mediocrity  which  are  a  presupposition  for  the 
uniformity  of  communism  and  socialism,  but  is  an  enormous  wealth  of 
"spiritual  differences  of  quality,  in  talents,  abilities,  characters,  feelings 
and  wills;  and  a  lawgiver  must  make  ample  use  of  these  very  rich  diffe- 
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Fences  for  the  good  of  mankind  by  everywhere  rewarding  industry, 
thrift,  control  and  efficiency,  and  not  waste  his  strength  on  the  unintel- 
ligent, hopeless  efforts  at  uniformity,  represented  by  the  above-mentioned 
communistic  or  socialistic  attempts  of  the  State. 


The  legislative  development  in  Russia  clearly  shows  what  I  have 
previoulsly  said  of  liberalism  and  socialism,  that  in  every  human  society 
not  only  the  trade  laws  but  the  very  order  of  civil  law  is  in  a  profoundly 
organic  way  linked  up  with  the  economic  life  of  the  community.  The 
private  right  of  property  with  its  numerous  effects  on  trade  and  real 
credit  is  part  of  the  most  important  network  of  veins  and  nerves  of 
economic  life.  An  upheaval  of  this  system  of  civil  law  means  a  clot  in 
the  circulation  of  the  economic  life  of  the  community  and  threatens  its 
very  existence. 

On  the  other  hand,  the  development  in  Soviet  Russia  is  no  proof 
of  the  social  systems  which  have  been  so  abundantly  expounded  by 
economists  in  the  last  centuries.  Therefore  we  need  no  longer  ask 
whether  the  new  Russian  State  has  provided  any  experimental  proof 
of  the  tenability  of  the  socialistic  order.  This  question,  as  we  have  seen, 
has  answered  itself.  Neither  does  this  new  community,  nor  any  other 
existing  community,  give  us  any  proof  with  regard  to  any  of  the  other 
social  systems,  liberalism,  communism.  State  control,  or  other  schools. 
But  when  shall  we  give  up  trying  to  force  human  society  into  definite, 
theoretically  constructed  systems,  instead  of  surrendering  to  the  teach- 
ing of  experience  in  this  ever-moving  communal  life  in  the  same  way 
as  in  the  natural  sciences?  If  we  scrutinize  the  actual  legal  and  economic 
development,  which  the  communities  themselves  undergo,  we  shall  dis- 
cover that  real  life  has  no  single,  all-embracing  system,  be  it  liberalism, 
socialism,  communism,  or  anything  else,  but  a  number  of  different 
systems,  none  of  which  excludes  any  other,  as  they  act  in  different 
senses.  What  really  happens  is  that  each  of  the  several  social  systems — 
socialism  and  communism  as  well  as  liberalism — has  picked  up  some 
little  part  of  the  truth,  but  in  the  usual  arrogance  of  generalization  this 
has  been  magnified  into  the  whole  truth.  The  social  systems  are  lacking 
in  that  equanimity  which  is  only  born  of  the  broad  view^  of  the  univers- 
ality of  real  life.  And  their  exponents  are,  above  all,  deficient  in  that 
spiritual  modesty  which  dominated  Newton  when  he  declared,  even  after 
his  epoch-making  discoveries,  that  he  had  but  found  a  single  beautiful 
stone  on  the  beach,  but  that  the  great  ocean  of  truth  was  not  revealed  to 
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his  glance.  What  is  unfortunate  is  not  so  much  that  the  social  reformers 
believe  that  they  have  discovered  the  whole  truth  in  a  single  system,  for 
this  might  be  a  private  matter  of  lack  of  self-criticism,  but  that  their 
little  part  of  the  truth  is  immediately  included  in  the  programmes  of 
political  parties  and  thence  for  generations  propagated  to  the  great  public 
as  the  whole  truth  by  agitators,  at  public  meetings  and  through  the  party 
press.  And  this  little  part  of  the  truth  is  used  to  excite  the  population 
until  it  has  been  disappointed  through  revolutions  and  great  sacrifices, 
and  through  the  test  of  reality  experiences  that  the  ideal  society  was  not 
found  in  the  long-taught  system,  because  it  now  proved  that  this  only 
contained  a  little  part  of  the  truth,  a  fact  which  the  social  reformers  and 
agitators  would  have  done  well  modestly  to  reveal  to  their  followers.  It 
is  most  likely  that  the  social  systems  will  still  for  many  years  figure  in 
the  party  programmes,  liberalism  and  the  inviolable  private  property- 
rights  on  the  liberal  and  conservative  programmes,  and  socialism  and 
communism  on  the  programmes  of  the  radical  and  revolutionary  parties. 
It  is  well  known  that  there  is  nothing  more  conservative  than  political 
party  programmes,  revolutionary  as  well  as  bourgeois.  You  cannot  with 
impunity  whip  a  certain  social  theory  into  the  masses  of  the  people  for 
generations.  That  is  why  the  political  party  programmes  have  gradually 
become  a  scrap-heap  for  much  obsolete  stuff  on  which  the  party  press 
year  in  and  year  out  must  waste  an  unreasonable  amount  of  paper  and 
space. 

But  outside  the  world  of  narrow  party  programmes  real  life  goes  its 
own  ways,  forming  economic  and  legal  reforms  regardless  of  manifestoes. 
None  of  the  political  parties  have  yet  had  the  powers  of  our  Scandinavian 
god  Heimdal:  to  hear  the  grass  of  life  grow.  If  in  the  social  sciences  we 
are  to  aim  at  such  powers  we  must  here,  as  in  all  other  sciences,  begin 
our  observations  with  an  open  mind,  receptive  to  new  phenomena  and 
relieved  of  all  systems,  or  as  they  might  better  be  called,  fixed  ideas.  We 
would  then  be  surprised  to  see  what  really  moves  and  grows  in  the 
living  communities.  As  far  as  I  can  see,  present  experiences  suggest  that 
future  social  developments  will  defy  all  existing  social  systems  and 
theories.  Future  society  must  presumably  reserve  complete  freedom  to 
maintain,  for  instance,  a  liberal  order  of  private  property  in  one  respect, 
without  thereby  being  prevented  from  carrying  out  a  communistic  ar- 
rangement in  another  respect,  according  to  the  practical,  technical  needs. 
,  I  shall  endeavour  to  show  that  within  the  existing  communities  enormous 
communistic  developments  have  already  quietly  taken  place  in  certain 
directions;  but  at  the  same  time  private  property  rights  have  had  a 
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considerable  new  creative  force  in  other  directions.  Quietly  and  un- 
opposed, private  property  has  conquered  mighty  new  legal  spheres  of 
continually  increasing  importance.  And  finally,  outside  all  customary 
modes  of  thought,  entirely  new  social  phenomena  have  arisen.  These 
phenomena  are  of  a  peculiar  unobtrusive  nature  and  therefore  grow 
unnoticed  by  the  vociferous  public  which  dominates  politics  and  the 
press;  but  as  far  as  I  can  perceive  they  have  a  great  future  ahead. 

In  the  following  chapters  I  shall  endeavour  to  defme  various  new 
phenomena.  I  do  not  claim  to  be  exhaustive.  But  the  phenomena  dealt 
with  below  should  at  any  rate  show  that  there  are  more  things  in  heaven 
and  earth  than  are  dreamt  of  in  the  philosophies  of  social  economic 
systems  and  political  programmes. 


Ill 
COMMUNITIES  WITHIN  THE  COMMUNITY 
Although  the  likening  of  the  community  to  an  organism  has  often 
enough  been  abused,  there  can  be  no  objection  to  using  it  as  a  sketchy 
illustration,  so  long  as  we  remember  its  limitations  and  refrain  from 
drawing  detailed  conclusions  from  it.  If  we  regard  the  human  com- 
munities of  to-day  from  the  outside,  in  the  manner  of  an  observer  of 
nature,  as  a  number  of  special  organisms  in  the  universe,  we  shall 
discover  that  within  these  organisms  there  are  certain  characteristic 
cells  formed  which,  though  different  in  the  individual  societies  or 
organisms,  have  certain  common  features  which  are  constantly  repro- 
duced with  the  regularity  of  a  law  of  nature.  If  we  further  look  upon 
the  community  as  a  great  cell  consisting  of  a  number  of  smaller  cells — 
the  individuals — modern  society  does  not  show  us  the  many  smaller 
cells  moving  about  freely,  independent  of  each  other,  in  unrestrained 
mutual  competition,  such  as  liberalism  thought.  But,  on  the  other  hand, 
the  great  cell  does  not  reveal  as  a  common  feature  the  seizure  by  some 
few  cells  of  the  greater  part  of  the  nourishment  contained  in  the  great 
cell,  thereby  bringing  the  many  weaker  cells  under  their  control,  such 
as  the  opposing  theories  prophesied.  A  development  of  this  kind  could, 
as  I  have  shown,  only  be  found  at  certain  stages  of  the  life  of  past 
societies  within  certain  branches  of  economic  life  (agriculture),  or  within 
certain  communities  (for  instance  England  between  about  1780  and  1S50), 
but  not  as  a  general  feature  common  to  all  communities.  What  actually 
happens  in  modern  society  is  a  grouping  of  the  cells  into  a  number  of 
different  communities  within  the  greater  community;  the  many  smaller 
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cells  are  gathered  into  greater  units  grouped  round  various  tasks  or 
purposes. 

But  the  likening  of  the  community  to  an  organism  consistmg  of 
numerous  cells  must  not  be  taken  for  more  than  it  is,  a  useful  illus- 
trative outline,  but  unsuited  as  a  parallel  for  purposes  of  drawing 
systematic  conclusions  in  regard  to  details.  There  is  that  essential  dif- 
ference between  an  organism  consisting  of  cells,  such  as  the  human 
body  or  a  plant,  and  the  community  of  individuals,  that  the  physio- 
logical cells  are  physically  united  and  interdependent,  have  common 
matter,  common  blood-circulation,  and  common  nutrition,  whilst  the 
individual  members  of  society  are  physically  independent  units^).  If, 
therefore,  we  were  to  select  a  real  parallel  from  surrounding  nature, 


^)  It  cannot  be  denied  that  the  image  of  society  as^  an  organism  has  been 
greatly  abused  in  sociology;  and  this  applies  not  only  to  the  naturalistic 
tendency  within  this  school,  but  also  to  the  new  idealistic  one.  Thus  it  is  one 
of  the  main  assertions  of  the  latter,  that  human  beings  do  not  exist  at  all 
as  independent,  individual  beings  who  accordingly  unite  in  a  community,  but 
that  men  only  exist  at  all  as  a  link  in  it,  as  part's^  of  a  whole,  without  which 
it  cannot  be  'imagined,  and  that  on  the  whole,  society  exists  before  the  in^- 
dividual,  and  not  the  reverse.  As  an  illustration  of  this  main  assertion  the 
idealistic  trend  in  sociology  employs  a  comparison  between  society  and  the 
human  organism;  just  as  the  heart  or  the  lung  cannot  be  imagined  except 
as  a  hnk  in  the  whole,  and  can  only  live  and  act  as  part  of  the  organism, 
and  has  no  independent  existence  apart  from  the  whole,  so  must  man  also 
be  only  a  dependent  part  of  another  whole,  a  totality,  society.  In  face  of  these 
extreme  images  and  the  great,  partly  mystic  consequences  to  be  drawn  from 
them,  it  would  seem  to  be  a  suitable  opportunity  for  a  sober  observation  that 
we  human  beings,  in  spite  of  the  many  things  we  must  have  in  common  with 
each  other,  wihether  we  find  it  pleasant  or  not,  nevertheless  fortunately  do  not 
posses  in  common  either  a  blood  circulation  or  a  system  of  breathing.  It 
would  seem  to  be  not  entirely  superfluous  to  draw  attention  to  this  small, 
but  not  unessential  fact  when  it  is  seen  how  much  mysticism  arid  obscure 
theory  modern  idealistic  sociology  has  got  out  of  these  images  of  society  as 
an  organism,  which  after  all  are  only  images,  and  must  therefore  be  used 
with  the  necessary  discrimination  and  sound  sense.  Moreover,  as  everything 
in  this  world,  from  stars  to  grains  of  sand,  or  to  atoms  (or  electrons),  are 
"parts"  of  a  "greater  whole",  or,  to  use  a  grander  word,  a  "totality",  these 
notions  are  quite  empty,  and  nothing  can  be  spun  out  of  them  but  a  hazy 
philosophy,  the  lenght  of  which  is  in  a  reverse  proportion  to  its  spiritual 
nutritive  value.  In  order  to  draw  attention  to  the  simple  fact  that  man  is 
born  in  a  certain  physical  connection  with  other  human  beings — in  a  similar 
manner,  by  the  way,  to  bees  and  ants — it  would  not  seem  to  be  necessary  to 
set  in  motion  a  comprehensive  arrangement  of  abstract  philosophy  and 
mysticism. 
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we  would  have  lo  find  a  corresponding  community  in  animal  life,  for 
instance,  the  communities  of  bees  or  ants.  There  are  undoubtedly 
common  features  in  these  otherwise  highly  different  communities.  What 
characterizes  both  animal  and  human  society  is  in  the  first  place  that 
the  individuals  do  not  move  absolutely  freely,  but  in  their  relative 
movements  follow  certain  rules,  a  whole  system  of  rules  which  also 
in  animal  society  are  of  a  legal  nature  in  that  they,  touching  the  very 
existence  of  the  community,  are  maintained  by  force.  Another  feature 
common  to  animal  and  human  society  is  a  systematic  division  of  labour 
and  trade.  Certain  commiunities  of  ants,  besides  performing  other  work, 
carry  on  a  kind  of  agriculture  by  preparing  certain  soil  for  certain  crops; 
other  species  collect  in  a  certain  way  certain  parts  of  plants  through 
a  special  group  of  labouring  ants  which  deliver  the  material  collected 
to  another  group  of  labourers  who  treat  it  and  store  it.  In  human  society 
there  is  at  the  same  time  a  highly  developed  technical  division  of  labour 
within  the  individual  factory  or  enterprise,  and  also  specialized  social 
division  of  labour.  But  what  is  particularly  characteristic  of  modern 
human  society  is  the  fact  that  in  recent  times,  especially  in  the  course 
of  the  last  century,  the  specialized  enterprises  established,  owing  to  the 
division  of  labour,  have,  to  an  increasing  extent,  been  taken  over  on  a 
broad  systematic  basis  by  a  number  of  autonomous  communities  within 
the  greater  community.  These  special  communities  are  like  States  in  the 
State,  i.e.  they  have  their  own  laws,  a  whole  system  of  legal  rules  which 
they  have  built  up  themselves  and  carefully  adapted  to  the  particular 
economic  function  and  purpose  of  each  society.  The  essential  part  of 
economic  life  in  modern  States  has  already  been  socially  organized 
through  these  special  societies.  And  we  are  here  faced  wdth  a  general 
feature  of  the  life  of  communities;  we  find  this  development  in  western 
as  well  as  in  eastern  Europe,  in  America  as  well  as  in  Russia.  It  is  only 
to  take  an  illustration  that  I  here  deal  mainly  with  development  in  my 
own  country,  Denmark;  the  same  development  might  be  illustrated  by 
objective  information  from  other  countries;  information  of  this  kind  will 
usually  only  supply  us  with  tiresome  repetitions  of  our  ow'n  experiences; 
nevertheless,  certain  particularly  illuminating  figures  will  be  quoted  in 
the  following  passages  for  purposes  of  comparison.  In  a  number  of 
spheres  the  development  in  Denmark  has  progressed  considerably  farther 
in  the  direction  of  social  organisation  than  in  other  countries. 

These  communities  within  the  conmiunity  embrace  practically  all  sides 
of  economic  life,  production,  distribution,  credit,  housing,  savings  and 
insurance. 
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1.  Communities  of  Production. 

In  big  industry  a  development  is  taking  place  which,  as  I  shall 
presently  show,  will  quietly  lead  to  more  and  more  social  organisation. 

In  agriculture  an  important  innovation  in  this  direction  has  already 
been  completed.  In  one  vital  field  of  production  Denmark  has  been  a 
pioneer  of  social  organisation,  namely,  with  regard  to  the  agricultural 
industry.  By  co-operative  societies,  particularly  the  co-operative  dairies 
and  bacon  factories,  the  farmers  of  Denmark  have,  in  a  manner  which  is 
well  known,  organised  the  most  important  branches  of  agricultural  pro- 
duction in  so  satisfactory  a  way,  technically,  that  other  farming  countries 
in  recent  years  endeavour  to  copy  this  example.  In  1925  there  were  in 
Denmark  1,350  co-operative  dairies  (in  1939  1,399)  and  only  260  private 
dairies.  The  total  output  of  butter  in  Denmark  amounted  i  1926  to 
150,000  tons  (of  which  133,000  tons  were  exported),  in  1940  to  173,000  tons 
(of  which  123,000  tons  were  exported),  and  the  total  quantity  of  milk 
amounted  in  1940  to  4.6  million  tons.  By  far  the  greater  part  of  this 
output  was  due  to  the  co-operative  dairies,  as  about  90  per  cent  of  the 
stock  of  cattle  of  all  our  farms  contribute  to  the  co-operative  dairies 
(according  to  the  statistics  from  1923).  In  1926  there  were  fifty-two  co- 
operative bacon  factories  (in  1939  61)  whose  total  output  amounted  to  a 
value  of  some  £19  millions  (in  1939  about  £24  millions);  and  about  70 
per  cent  of  the  pig  stock  of  all  our  farms  were  under  the  co-operative 
factories.  For  purposes  of  comparison  it  may  be  noted  that  the  total 
co-operative  production  in  Russia  in  1926 — 27  amounted  to  about  3 
billion  roubles  for  a  population  of  about  130  millions.  The  output  of 
the  Danish  co-operative  bacon  factories  alone  is  therefore,  relatively  twice 
as  large  as  the  combined  production  of  all  Russian  co-operative  societies, 
dairies,  bacon  factories,  etc.  In  recent  years  the  production  of  the  Russian 
co-operative  societies  has  greatly  increased  but  it  is  still  comparatively 
speaking  far  behind  that  of  the  Danish  ones.  They  have  not  the  highly 
advanced  organisation  and  technique  of  the  Danish  co-operative  societies. 

2,   Communities  of  Distribution. 

The  greater  part  of  the  business  of  distributing  goods  is  still  in  most 
countries  carried  on  on  an  individualistic  basis,  the  merchants  separately 
facing  the  consumers  and  mutually  competing  for  their  custom,  and  trade 
passing  through  the  wholesalers  and  retailers  as  intermediaries.  But  in 
one  great  field  this  order  of  things  is  in  modern  times  being  replaced  by  a 
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deliberate,  systematic  organisation  of  turnover  on  a  social  basis.  In  the 
various  countries  an  important  community  has  gradually  grown  up  to 
take  over  an  essential  part  of  the  distribution  of  goods,  namely,  the  co- 
operative stores  and  their  joint  associations,  the  many  local  stores 
corresponding  to  the  retailer  and  the  joint  societies  to  the  wholesaler.  As 
in  other  countries,  the  first  co-operative  stores  were  founded  in  Denmark 
in  the  nineteenth  century,  in  our  case  in  the  latter  half  of  the  centur}-. 
As  late  as  in  the  eighties  of  last  century  there  were  only  about  200  co- 
operative stores  in  Denmark;  but  in  1900  their  number  had  increased  to 
800,  and  in  1916  to  almost  1,600  with  about  250,000  members  and  a  total 
annual  turnover  of  more  than  100  million  Kr,  (about  £5  millions).  In 
1939  the  number  had  increased  further  to  about  1,927  with  about  347,000 
members  and  a  total  turnover  of  over  £15  millions.  Considering  that  the 
majority  of  the  347,000  members  each  represent  a  household,  it  must  be 
assumed  that  between  one-quarter  and  one-fifth  of  the  population  of  the 
country  get  their  requirements  of  normal  household  articles  from  the 
co-operative  stores.  The  co-operative  stores  are,  of  course,  here  as  else- 
where, organized  into  a  joint  association  (the  general  co-operative 
wholesale  society  of  Denmark)  which  undertakes  the  general  supply  of 
the  local  stores  and  also  carries  on  an  extensive  manufacture  of  the  most 
important  finished  articles  of  consumption.  Just  as  the  Danish  farmers 
have  been  the  pioneer  class  in  social  industrial  organisation  through  the 
co-operative  production  societies,  so  this  same  class  has  also  taken  the 
lead  in  the  co-operative  consumption  societies  movement. 

In  England,  where  the  industrial  workers  have  taken  the  lead  in  this 
movement,  the  earliest  co-operative  stores  were  founded  already  in  the 
forties  of  last  century;  and  in  1920  the  co-operative  societies  had  reached 
a  total  number  of  1,400  with  about  4V2  million  members  and  a  total  turn- 
over of  £250  millions.  Between  one-third  and  one-fourth  of  the  popula- 
tion of  England  are  now  regarded  as  taking  their  ordinary  household 
requirements  from  the  co-operative  societies.  The  wholesale  societies 
carry  on  an  important  manufacturing  industry  as  well  as  banking  and 
shipping.  Finally,  it  should  be  noted  that  the  co-operative  societies  in 
Russia  (associated  in  a  joint  society  called  Centrosojus)  in  1927  numbered 
about  28,500  with  15  million  members  and  a  total  turnover  of  about 
£1,000  millions.  In  these  three  countries  which  I  have  taken  as  examples, 
Denmark,  England,  and  Russia,  the  co-operative  societies  of  distribution 
have,  considering  the  relative  size  of  the  countries,  essentially  the  same 
economic  position  of  power. 

25* 
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3.    Communities  relating  to  Credit. 

Also  in  the  realm  of  credit  private  economy,  i.e.  the  relation  of 
individual  creditors  to  individual  debtors,  has  now  to  a  large  extent 
been  superseded  by  socially  organised  credit.  This  is  particularly  true 
of  a  most  important  type  of  credits,  namely  loans  against  real  security. 
Long-term  mortgage  loans  are  now  obtained  on  unifonn  and  reason- 
able terms  of  interest  and  sinking-fund  from  the  so-called  credit 
societies  or  credit  associations.  This  new  departure  also  originated  in 
the  nineteenth  century,  in  Denmark  about  the  middle  of  the  century. 
Since  that  time  this  new  institution  has  been  steadily  consolidated  in 
practical  life  through  a  continuous  and  widespread  growth.  The  strength 
which  these  societies  can  attain  as  factors  of  economic  power  may  best 
be  gauged  by  a  study  of  conditions  in  a  country  like  Denmark,  which 
also  in  this  sphere  of  co-operation  has  taken  the  lead.  Already  in  1880 
the  total  mortgage-loan  capital  of  the  Danish  credit  associations  was 
£13  millions,  and  in  1939  the  total  amount  was  £320  millions,  or  about 
two-thirds  of  the  total  mortgaged  debt  of  the  country. 

4.    Communities  relating  to  Housing. 

During  recent  years  in  most  of  the  larger  towns  of  Europe  a  number 
of  large  building  companies  or  building  societies  have  arisen,  with  the 
object  of  creating  good  and  healthy  dwellings  for  the  working  class  at  a 
reasonable  rent.  They  are  built  on  the  co-operative  plan  and  often  obtain 
support  from  public  funds  in  the  shape  of  cheap  loans  from  the  state  or 
municipality  on  a  third  mortgage,  after  obtaining  the  necessary  loans 
from  credit  societies  or  associations.  They  are  worked  on  a  communist 
or  collectivist  basis,  as  all  their  savings  accrue  through  a  sinking  fund 
to  the  tenants  and  the  community,  as  well  as  their  values  altogether.  As 
an  example  it  may  be  mentioned,  that  in  the  city  of  Copenhagen  these 
socially  planned  housing  societies  or  associations  preside  over  blocks  of 
dwellings  containing  altogether  35,000  flats  in  this  city,  which  means 
that  about  150,000  of  the  inhabitants  of  the  city,  belonging  to  the  working 
population,  live  in  collective,  socially  organised  dwellings. 

5.    Communities  in  the  Field  of  Savings  and  Insurance. 

During  the  course  of  the  latest  generations  there  have  arisen  in  most 
civilized  countries  a  number  of  associations  which  have  gradually  been 
organised  more  and  more  on  a  collectivist,  social  basis.  This  is  the  case 
especially  of  savings  banks,  life  insurance  a:nd  fire  insurance  companies. 
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The  first  savings  banks  in  Denmark  were  founded  in  the  early  years 
of  the  nineteenth  century;  in  1870  there  were  168  savings  banks  with  a 
total  deposit  of  £5,900,000,  in  1926  528  savings  banks  with  a  total  deposit 
of  £100  millions,  and  in  1939  517  with  a  total  deposit  of  £113,500,000. 
There  are,  of  course,  certain  national  differences,  but  they  do  not  materi- 
ally influence  the  main  tendency  in  the  development.  For  instance, 
savings  banks  have  attained  a  particularly  high  development  in  Den- 
mark, the  deposit  per  individual  in  Danish  savings  banks  is  considerably 
higher  than  the  average  for  the  other  countries  of  western  and  central 
Europe. 

The  savings  banks  as  a  body  cover  the  essential  portion  of  that  sphere 
of  human  activity  with  which  they  are  concerned.  In  these  communities 
there  is  no  subscribed  capital  or  other  investment  that  may  be  utilized 
for  capitalistic  exploitation  purposes.  The  interest  on  deposits  is  low  and 
fixed;  the  deposits  are  the  property  not  of  capitalists  but  of  the  broad 
mass  of  the  people.  The  above-mentioned  deposit  capital  of  some  £100 
million  is  distributed  over  no  less  than  1,700,000  accounts.  Of  these,  1  mil- 
lion roughly  were  under  £10  and  about  half  a  million  were  between 
£10  and  £100. 

But  the  life  insurance  companies,  too,  have,  generally  speaking,  at- 
tained a  stage  of  organisation  which  amounts  practically  to  works-com- 
munism. It  is  true  that  in  this  case  there  is  a  subscribed  capital  (or  in 
the  case  of  mutual  societies  a  guaranteed  capital);  but  this  is  insignificant 
compared  with  the  enormous  economic  interests  administered  and  with 
the  profit  and  loss  accounts  of  the  companies.  In  1910  the  life  insurance 
companies  in  Denmark  had  a  total  number  of  policies  amounting  to 
£31,200,000,  and  in  1926  to  £75,000,000,  and  in  this  year  the  companies 
had  a  share  and  guarantee  capital  of  only  £450,000,  an  amount  which  is 
extremely  small  in  proportion  to  the  above-mentioned  policies  of 
£75,000,000,  and  a  total  annual  income  of  gross  premiums  amounting  to 
£2,850,000,  in  addition  to  which  the  dividends  on  the  shares  are  as  a 
rule  fixed  and  reasonable.  In  1939  the  total  amount  of  life  insurance 
policies  had  reached  £140,000,000  with  a  premium  income  of  £6,700,0000- 

In  Denmark  the  first  insurance  of  buildings  mostly  lies  with  mutual 
societies  which  work  solely  in  the  interests  of  the  policy  holders  and 
pursue  no  special  private  capitalistic  objects.  These  fire  insurance  com- 
panies had,  in  1914,  a  total  number  of  policies  amounting  to  £250  mil- 
lions, and  in  1939  to  £850  millions. 

^)  Denroark  has  a  population  of  about  4  million,  inhabitants. 
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With  regard  to  the  associations  mentioned  here,  there  might  perhaps 
be  a  question  of  carrying  out  in  some  directions  a  still  stronger  collec- 
tivist  arrangement. 

In  the  case  of  savings  banks  the  only  essential  question  that  could 
arise  would  be  that  of  a  closer  co-operation  of  the  different  savings 
banks,  particularly  for  the  purpose  of  preventing  losses  to  depositors 
due  to  an  unfortunate  lending  policy  or  private  economic  abuse  on  the 
part  of  the  directors  of  the  individual  institution.  It  is,  of  course,  in  the 
interest  of  all  savings  banks  that  this  loss  should  be  limited  as  much  as 
possible  or  completely  eliminated,  as  the  failure  of  one  savings  bank 
will  be  harmful  to  all  by  destroying  popular  confidence.  The  problem  is 
to  find  some  arrangement  by  which  the  ordinary  depositor  can  be  safe- 
guarded against  these  unjust  and  fortuitous  losses  on  some  kind  of 
insurance  basis,  without  the  care  and  thoroughness  of  the  administration 
of  these  institutions  being  at  the  same  time  slackened.  This  can  presum- 
ably be  attained  by  letting  the  entire  number  of  savings  banks  contribute 
to  a  common  insurance  fund  with  a  relatively  small  annual  premium  of 
risk  and,  if  one  individual  savings  bank  suffers  shipwreck,  let  this  fund 
cover,  say,  80  og  90  per  cent  of  the  amount  due  to  the  depositors  in  this 
savings  bank.  Incidentally  there  might  be  a  reason  to  carry  out  a  kindred 
insurance  arrangement  for  the  co-operative  stores  and  the  co-operative 
societies,  as  also  for  the  credit  societies. 

With  the  regard  to  the  insurance  companies  it  may  be  a  question 
whether,  by  means  of  close  co-operation  between  these  companies,  any 
essential  economy  might  be  achieved  for  the  benefit  of  those  who  are 
insured,  especially  by  a  reduction  of  the  expenses  by  gaining  customers. 

The  co-operative  production  societies,  stores,  saving  banks,  housing 
societies  etc.,  credit  associations  are  instances  of  what  I  have  described 
as  works-communism  (or  collectivism).  In  the  first  place  these  societies 
are  open  to  all  members  of  the  greater  community  when  their  production, 
consumption,  or  need  for  credit  naturally  place  them  within  the  frame- 
work of  these  associations.  In  the  second  place  there  is  no  exploitation 
by  private  capital  within  these  communities  which — within  their 
respective  domains — cover  the  greater,  or  a  very  essential  portion  of  the 
economic  life  of  the  greater  community.  Their  business  is  carried  on  in 
the  interest  of  all  members;  all  profits  directly  or  indirectly  accrue  to  the 
members.  The  co-operative  production  societies  aim  at  obtaining  for 
their  members  the  best  possible  conditions  of  production,  technically  as 
well  as  hygienically,  and  at  organising  the  best  possible  marketing. 
The   co-operative    stores   endeavour  to   supply   their  members   at   the 
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cheapest  possible  prices,  and  the  credit  societies  try  to  obtain  as  stable 
and  cheap  loans  as  possible  for  their  members;  the  leaders  and  other 
employees  of  these  institutions  are  salaried,  and  sometimes  also  paid  a 
percentage,  for  their  daily  administration,  but  they  have  no  private 
capital  invested  in  the  enterprises. 

Finally,  these  communistic  societies  are  autonomous,  independent  of 
the  State  in  their  finance  and  work.  They  may  be  under  a  certain  State 
control;  but  this  may,  as  we  shall  presently  see,  be  practical  and  neces- 
sary within  certain  limits;  generally  speaking,  however,  they  must  in 
matters  of  administration  and  work  be  autonomous  independent  societies 
within  the  greater  society.  The  State  control  necessary  is  chiefly  due 
to  the  need  for  a  certain  natural  co-ordination  between  these  and  other 
sections  of  the  community. 

As  I  have  endeavoured  to  show  by  means  of  these  communities, 
instinctive  practical  experience  cares  not  a  whit  for  the  well-known 
social  theories  but  runs  counter  to  them  whenever  that  may  be  suitable. 
In  this  respect  experience  has  shown  that  a  strange  mixed  order. 
communism  combined  with  a  certain  State  control,  gives  the  most 
practical  solution.  A  socialistic  order  would  never  have  been  able  to 
create  that  gigantic  development  which  has  been  minuteh^  adapted  to 
actual  conditions  and  which  is  due  to  the  free  competition  of  co-opera- 
tives with  other  institutions.  It  is  not  conceivable  what  could  be  gained 
if  the  State  now  took  over  the  co-operative  production  societies,  stores, 
and  credit  societies.  The  greater  community  has  granted  these  smaller 
communities  protection  within  its  framework,  allowed  them  to  develop 
freely  on  their  own  initiative,  and  now  and  again  intervened  on  certain 
points  to  regulate  and  control  matters.  But  State  intervention  should  go 
no  further  unless  new  and  unexpected  phases  of  development  might 
reveal  particular  danger.  The  State  would  undoubtedly  not  be  able  to 
discharge  the  functions  of  credit  societies  more  efficiently  and  socially 
than  our  present  credit  institutions.  The  same  applies  to  co-operative 
societies  and  stores,  the  saving  banks,  insurance  companies  and  building 
societies.  Finally,  it  should  be  borne  in  mind  that,  given  the  autonomy 
of  these  institutions,  there  is  a  possibility  of  rewarding  the  skill  and 
energy  of  the  directors  more  generousty  than  by  the  salaries  which  at  any 
rate  under  the  present  political  conditions  could  be  paid  by  the  State. 

Just  as  the  practical  experience  of  life  rather  than  the  traditional 
social  theories  must  decide  our  choice  between  socialistic  and  com- 
munistic systems,  so  we  must  apply  the  same  consideration  in  ap- 
proaching the  contrast  between  these  and  the  system  of  private  capi- 
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talism.  In  several  important  respects  the  latter  undoubtedly  still  has 
practical  advantages.  I  have,  therefore,  no  intention  of  asserting  that  co- 
operative societies  are  more  advantageous  than  free  private  enterprises. 
To  the  impartial  student  of  social  affairs  free  trade  must  appear  a  priori 
just  as  good  as  co-operation.  Which  is  the  better  will  depend  on  which 
is  proved  by  experience  to  be  of  most  practical  use  to  the  community. 
But  it  is  by  no  means  certain  that  there  will  be  any  need  to  decide 
generally  in  favour  of  either  system.  It  is  quite  possible  that  the  com- 
munity can  find  use  for  both,  that  free  trade  may  prove  more  suitable 
under  certain  circumstances,  co-operation  under  others.  The  greater  part 
of  the  circulation  of  goods  in  the  community  is  still  governed  by  free 
trade.  It  may  be  that  the  co-operative  societies  will  extend  the  scope  of 
their  activities  further.  But  in  this  struggle  between  co-operation  and  free 
trade  the  commonwealth  should  be  a  neutral  and  dispassionate  observer 
only;  people  should  realize  that  this  competition  only  serves  their  own 
interest,  that  they  stand  to  profit  by  the  combined  efforts  of  these  two 
factors,  either  of  which  in  offering  their  goods  and  services  must  do 
their  utmost  to  capture  public  favour  by  the  delivery  of  cheap  and 
good  products,  easy  and  practical  distribution,  sensible  outfit,  wrap- 
pings, etc. 

In  our  use  of  the  terms  private  economy,  private  capitalism  on  the 
one  hand  and  social  organisation  on  the  other,  no  valuation  whatever 
should  therefore  be  implied.  Only  narrow-minded  people  and  theorists 
have  invested  terms  like  private  capitalism  with  a  libellous  meaning. 
It  is  no  great  value  to  be  a  member  of  a  community  which  is  bad  and 
whose  members  are  dull,  incapable,  and  without  energy  or  initiative. 

And  just  as  there  are  certain  walks  of  life  in  which  private  capitalism 
is  rightly  looked  upon  as  a  curse,  so  there  are  other  domains  where 
people  may  fairly  demand  to  have  as  little  as  possible  to  do  with  'the 
commonwealth'  and  'social  action'. 

Like  other  legal  forms  of  society,  works-communism  undergoes  a 
gradual  development,  passing  through  various  phases  from  private 
capitalism  to  collectivism.  Many  enterprises  begin  on  a  basis  of  purely 
private  economy  and  end  as  social  organisations,  and,  indeed,  the  reverse 
development  is  by  no  means  inconceivable.  It  is  true  of  certain  corpora- 
tions that  they  are  at  a  transitional  stage  between  private  capitalism 
and  works  communism.  And  it  is  quite  probable  that  it  might  be 
practical  to  leave  some  of  these  conununities  at  that  stage.  But  it  is 
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unquestionably  true  that  under  the  impulse  of  a  number  of  factors  the 
organisation  of  various  important  branches  of  economic  life,  moves  in 
the  direction  of  works-communism  or  collectivism. 

Among  the  above-mentioned  organisations,  the  savings  banks,  co- 
operative societies  and  the  credit  societies  may  be  said  to  be  works  most 
on  the  collectivistic  or  works  communistic  system. 

But  the  life  insurance  companies,  too,  have,  generally  speaking, 
attained  a  stage  of  organisation  which  amounts  practically  to  works 
communism.  It  is  true  that  in  this  case  there  is  a  subscribed  capital 
(or  in  the  case  of  mutual  societies  a  guaranteed  capital),  but  it  is,  as 
shown  above  (p.  395)  insignificiant  compared  with  the  enormous  econo- 
mic interests  administered. 

Among  the  corporations  which  are  at  the  transitional  stage  the  banks 
deserve  particular  attention,  as  they,  indeed,  serve  the  interest  of  private 
capital.  In  well-governed  banks,  however,  considerations  of  a  social 
nature  play  a  considerable  part.  Naturally  the  banks  must  dispose  of  a 
considerably  greater  joint-stock  capital  than  the  insurance  companies. 
In  Denmark,  for  instance,  the  total  subscribed  capital  of  the  banks  is 
three  or  four  times  that  of  the  insurance  companies.  When  a  bank  has 
been  founded  and  during  its  earliest  development  it  is  necessary,  as 
always  when  capital  is  subscribed  for  enterprises  involving  a  certain 
risk,  to  pay  fairly  high  dividends.  But  when  the  position  of  the  bank 
has  been  consolidated  a  tightening  of  the  dividend  is  often  practicable. 
The  dividend  policy  of  our  big  banks,  for  instance,  is  fairly  moderate. 

It  would  hardly  be  fair  to  blame  the  banks  for  serving  private  capi- 
talistic interests  to  a  large  extent;  it  is  simply  their  social  duty,  consider- 
ing that  there  are  still  very  important  spheres  of  economic  life  in  which 
private  capitalism  is  the  most  healthy  and  practical  system  for  the 
community  as  a  whole.  But  what  the  directors  of  certain  big  banks  may 
be  criticized  for  is  that  in  times  of  economic  prosperity  they  aided  and 
abetted  private  speculation  of  an  unwholesome  type  and  contributed  to 
the  promotion  of  a  number  of  new  enterprises  for  which  there  was  no 
sound  basis.  Here — as  in  the  case  of  savings  banks — the  question  of  a 
closer  co-operation  between  the  banks  for  the  purpose  of  limiting  and 
regulating  losses  might  be  discussed,  and  so  might  also  the  question 
of  more  careful  control  with  the  separate  banks,  not  from  outside,  but 
from  within,  a  control  organised  by  the  association  of  the  banks  them- 
selves and  employing  a  specially  trained  personnel  of  banking  experts 
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and  auditors.  Here  too,  as  in  the  case  of  the  savings  banks,  it  might  be 
useful  to  have  a  common  insurance  fund,  especially  to  cover  the  amounts 
paid  in  by  the  depositors. 

In  some  countries  attempts  in  this  direction  have  already  been  made 
by  the  intervention  of  the  law.  Thus  a  Norwegian  law  of  July  24th,  1924, 
cf,  law  of  June  25th,  1926,  of  savings  banks  enacts  that  every  savings 
bank  shall  pay  2  per  cent  of  its  yearly  net  surplus  to  a  common 
insurance  fund  for  all  the  savings  banks,  which  is  gradually  in  this 
way  to  increase  until  it  forms  1  per  cent  of  the  total  capital  administered 
by  the  savings  banks,  cf.  the  rules  of  administration  and  instruction  for 
the  insurance  fund  of  July  24th,  1925.  In  Czekoslovakia  a  kind  of 
compulsory  insurance  (though  without  calculation)  has  been  established 
by  statute  No.  238  of  October  10th  1934,  for  all  moneyed  institutions, 
especially  savings  banks  and  other  banks  entitled  to  receive  deposits. 
All  banks,  including  savings  banks,  etc.,  have  to  pay  every  year  a  tax 
to  a  special  public  fund.  An  amount  corresponding  to  IV2  per  cent  of 
the  deposits  or  credited  dividends  of  the  accounts  during  this  period  is 
paid  half-yearly  as  a  tax,  cf.  §  11  of  the  statute;  and  the  fund  increases 
with  the  income  of  its  capital.  The  fund,  which  has  several  departments, 
especially  one  for  banks  and  one  for  savings  banks,  is  believed  to 
increase  by  £1,500,000  yearly.  Every  savings  bank  and  other  banks 
which  have  subscribed  to  this  compulsory  insurance  for  at  least  five 
years  has,  if  it  gets  into  difficulties  and  the  deposits  are  endangered,  a 
right  to  claim  assistance  from  the  fund,  §  14.  In  connection  with  the 
assistance  given  the  fund  can  direct  various  arrangements,  such  as 
reconstruction,  association  with  another  moneyed  institution  or  the  like. 

Should  it  not  seem  possible  for  the  distressed  bank  or  savings  bank  to 
continue  the  fund  arranges  a  liquidation,  and  in  that  case  the  creditors 
are  assured  of  80  per  cent  of  their  claim.  This  limitation  is  fixed  in  order 
not  to  weaken  the  sense  of  responsibility  towards  the  creditors.  Moreover, 
if  the  means,  of  the  fund  are  insufficient  at  a  certain  period,  it  can  issue 
bonds — for  the  interest  and  payment  of  which  the  State  is  liable  as  a 
subsidiary — cf.  §§  22 — 26,  and  is  presumably  able  to  mobilise  about  £20 
million.  A  strict  control  is  kept  with  savings  banks  and  banks  through  a 
special,  public  institution  of  accountants  which  is  maintained  by  con- 
tributions from  the  banks  and  savings  banks  themselves.  Besides  this 
the  bigger  banks  have  themselves  arranged  a  special  supervision  de- 
partment for  their  own  use,  under  obligation  to  report  directly  to  the 
management.  Finally,  it  is  to  be  noted  that  concealments  and  incorrect 
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reports  in  accounts  are  severly  punished.  Cf.  law  No.  239,  October  10th 
1924,  §  31. 

Whether  the  legal  regulations  like  the  Norwegian  and  Czekoslovakian 
have  found  the  right  and  practical  means  in  details  is  a  questian  apart. 
Here  I  have  only  intended  to  point  out  that  in  the  affairs  of  banks  and 
savings  banks  of  the  present  day  there  is  a  problem  which  must  be 
solved  sooner  or  later.  In  the  years  1918 — 1928  (both  of  these  years 
included)  fifty-five  Danish  banks  failed  (were  liquidated  or  recon- 
structed) with  a  total  loss  of  about  £37,500,000.  Now  the  period  of  war 
and  the  time  that  followed  it  were  no  doubt  a  special  period  with 
particularly  great  risks,  besides  limes  with  special  possibilities  for 
certain  types  of  criminals.  Yet  before  this  time  the  Danish  community 
had  experience  of  the  failure  of  banks  and  savings  banks;  in  1908  two 
banlis  and  one  of  the  largest  savings  banks  in  the  country  failed.  If, 
during  the  latter  half  of  the  nineteenth  century  and  during  the  years 
up  to  1918 — in  which  1914—1918  gave  the  banks  \ery  considerable 
incomes — a  certain  percentage  had  been  saved  up  for  a  public  insurance 
fund,  an  essential  part  of  the  above-mentioned  total  loss  would  at  any 
rate  have  been  covered,  and  the  State  would  not  have  been  under  the 
necessity  of  increasing  its  national  debt  by  several  hundred  millions  in 
order  to  come  to  the  assistance  of  one  big  bank  in  particular  (the 
Farmers'  Bank).  The  most  important  part,  however,  is  the  psycholo- 
gical one,  that  the  confidence  of  the  broad  mass  of  the  people  in  tlie 
Danish  banks  and  savings  banks  would  not  have  been  shaken,  as  it 
now  happened  that  they  were. 

,  One  of  the  most  important  points,  practically  perhaps,  the  most 
important  of  all,  in  a  more  social  organisation  of  the  system  of  banks 
and  savings  banks,  is  the  formation  of  an  effective  and  practical  form 
of  supervision  and  revision.  Here,  as  in  all  the  circumstances  of  life, 
the  chief  point  is  to  find  the  right  men,  and  it  is  not  certain  that  a 
supervision  of  banks  and  savings  by  officials  appointed  by  the  State 
would  be  the  right  method.  If  it  were  thought  possible  to  go  in  for  some 
form  of  insurance  fund  or  other,  it  would  presumably  be  the  best  way, 
when  the  legislative  power  had  created  the  necessary  external  frame- 
work, in  continuance  of  the  works  communistic  line,  to  leave  it  to  the 
self-government  in  the  communities  of  the  banks  and  savings  banks  to 
arrange  the  practical  details,  on  which  the  success  of  the  right  manage- 
ment ultimately  depends.  Included  under  this  it  would  probably  be 
advisable  to  leave  it  to  the  self-government  of  the  banks  and  savings 
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banks  to  find  the  most  effective  form  for  the  common  revision,  which 
would  have  to  be  the  nerve  of  the  arrangement,  for  the  moneyed 
institutions  as  a  whole  would  of  necessity  themselves  be  the  most 
interested  in  a  strong  revision.  The  persons  chosen  as  revision  authori- 
ties would  then  undoubtedly  be  those  who  above  all  had  many  years' 
experience  of  bank  and  savings  bank  practice,  and  therefore  possessed 
a  first  hand  knowledge  of  what  they  were  to  survey  and  revise;  and  as 
it  would  quite  certainly  be  worth  while  to  pay  a  very  high  salary  for 
this  work,  it  would  be  possible  to  obtain  the  most  competent  men,  used 
to  dealing  with  the  practice  of  banks  and  savings  banks,  as  controlling 
authorities. 

Just  as  it  is  not  the  province  of  the  State  to  take  over  the  activities 
of  the  savings  banks,  insurance  companies  or  credit  societies,  so  the 
State  does  not  in  the  least  lend  itself  to  the  taking  over  of  the  numerous, 
changing  and  practically  difficult  tasks  of  the  banks  in  economic  life. 
On  the  other  hand,  it  is  natural  that  the  right  to  issue  notes  should  be 
in  the  hands  of  a  particular  State  bank  or  a  bank  specially  under  State 
control.  This  is  now  the  case  in  several  countries,  e.  g,  in  England  and 
in  Denmark. 


It  would  seem  then,  on  a  general  survey,  that  after  what  has  been 
pointed  out  above,  it  may  be  established  that  a  self-governing  organisa- 
tion, mere  or  less  collectivistic  or  works  communistic,  would  serve  the 
purpose  best  of  all  of  the  economic  communities  mentioned,  the  co- 
operative societies,  co-operative  stores,  credit  societies,  savings  banks, 
insurance  companies,  and  banks.  This  is  confirmed  by  the  experiences 
of  the  legal  development  in  widely  different  countries. 

Through  these  communities,  by  their  own  initiative  and  by  force  of 
their  self-government,  a  whole  system  of  rules  of  law  has  been 
developed,  or  rather,  whole  systems  of  rules  of  law,  which,  because  they 
have  been  formed  by  men  of  practical  life  itself,  are  carefully  adjusted 
to  the  needs  of  the  individual  communities.  Sometimes,  though,  these 
communities  have  not  been  able  to  cope  with  the  task  of  writing  out 
their  constitution;  but  this  applies  to  only  a  few  of  them  (the  co- 
operative societies  and  co-operative  stores);  and  it  is  concerned  mainly 
with  points  on  which  the  details  of  the  legal  relation  with  the  economic 
circles  around  the  communities  in  question  have  not  been  clear  to  the 
leaders.  Here  there  is  a  task  for  the  control  of  the  State,  for  a  systematic 
ordering  of  the  law,  to  intervene  with  guidance  and  support,  while  the 
State  must  also  sometimes  protect  the  surrounding  economic  circles  by 


401 

preceptive  rules  of  law.  But  over  a  very  large  area  the  work  oi  law- 
making of  these  self-governing  communities  has  been  of  a  high 
quality.  This  effort  is  an  illustrative  example  of  how  rules  of  law  arise 
involuntarily  and  of  natural  necessity  out  of  life  itself,  without  the 
collaboration  of  the  State.  The  State,  the  legislative  power,  must — when 
it  has  a  special  mastery  of  its  task — in  these  fields  restrict  itself  to 
representing  the  survey  of  the  total  number  of  different  formations  of 
law,  and  thence  bring  about  harmony  between  them,  clearness  in  details 
and  firmness  in  the  protection  of  the  interests  of  the  surrounding  circles. 


IV 
INTELLECTUAL  PROPERTY 
In  the  previous  chapter  we  have  surveyed  the  rise  in  modern  eco- 
nomic life  of  a  number  of  separate  communities  already  organised  on 
the  lines  of  works  communism.  In  the  present  chapter,  on  the  other 
hand,  it  is  intended  to  show  that  great  new  realms  of  law  have  developed 
in  which  experience  from  all  countries  proves  that  private  property 
rights  provide  the  only  practicable  system.  We  are  here  faced  with 
entirely  new  legal  institutions  which  from  a  modest  beginning  in  the 
seventeenth  and  eighteenth  centuries  developed  so  vigorously  in  the 
nineteenth  and  twentieth  centuries  that  already  at  the  present  time  they 
exert  a  very  considerable  influence  on  large  sections  of  economics  and 
law.  There  are  a  number  of  rights  which,  though  to  some  extent  different 
in  detail,  all  have  this  essential  quality  in  common,  that  they  do  not 
apply  to  external,  material  objects,  but  to  internal,  spiritual,  or  rather 
intellectual  values  or  products.  To  my  mind  no  term  can  be  found  to 
characterize  the  essence  of  these  rights  better  and  more  centrally  than 
'intellectual  property  rights'.  As  I  shall  endeavour  to  show,  it  has 
hitherto  been  an  error  to  keep  these  rights  apart  from  the  sphere  of 
property  law  and  regard  them  as  an  entirely  special  kind  of  rights.  This 
error  has  to  some  extent  been  due  to  the  fact  that  the  research  of  the 
true  nature  and  extent  of  the  right  of  property  has  been  neglected.  On 
due  examination  these  rights  will  be  found  to  have  in  reality  the  same 
economic  and  legal  effects  as  the  rights  of  property  in  the  external 
material  objects;  essentially  the  two  kinds  of  property  rights  involve  the 
same  fundamental  problems.  The  sphere  which  should  presumably 
correctly  be  attributed  to  the  intellectual  property  rights  covers  authors' 
and  artists'  copyrights,  patent  rights,  and  the  rights  of  designs,  but  this 
is  not  claimed  to  be  an  exhaustive  enumeration;  new  kinds  of  non- 
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material  property  are  continually  developing  and  the  types  hitherto 
acloiowledged  are  constantly  being  extended  to  cover  more  and  more 
ground.  Only  a  century  ago  all  these  rights  were,  generally  speaking,  of 
insignificant  practical  importance,  but  in  modern  times  not  only  the 
extensive  work  of  legislation  in  this  sphere  which  has  gradually  been 
carried  into  practice  in  most  countries  but  also  the  records  of  the 
law  courts  testify  to  the  crucial  importance  which  these  rights  have 
gained  in  practical  business.  The  practice  of  the  law  courts  reflects  in 
an  unusually  true  and  objective  manner  the  numerous  conflicts  of  daily 
life.  The  annually  increasing  number  of  lawsuits  concerning  these 
questions  enables  us  to  follow  the  steady  growth  of  the  new  private 
property  rights. 

If  the  antagonists  of  private  property  were  right,  we  should  have  to 
believe  that  these  rights  were  an  obsolete  human  institution,  a  creation 
of  the  law  which  had  outlived  itself.  How  then  is  it  to  be  explained 
that  in  these  particular  new  legal  types  the  idea  of  private  property  has 
unfolded  a  strange  vitality,  and  impressive  power  to  grow  new  branches? 
Moreover,  we  are  here  faced  with  a  right  of  property,  a  right  for  the 
individual  to  dispose  of  his  property,  of  a  far  more  exclusive  and  uncon- 
ditional nature  than  that  which  the  community  accords  to  the  private 
individual  in  respetct  of  his  material  property. 

The  explanation  is  presumably  to  be  found  in  the  fact  that  the  in- 
most reason  of  all  private  property  rights  finds  its  supreme  expression 
in  the  intellectual  right  of  property.  The  symbol  of  the  creative  power 
and  skill  of  the  human  mind  was  erstwhile  formed  by  primitive  imagi- 
nation in  that  mythical  figure  whom  the  Greeks  called  Prometheus, 
and  who  gave  man  that  earliest  and  most  effective  of  all  inventions,  fire. 
Thousands  of  years  after  the  creation  of  this  myth  a  poet  of  the  transi- 
tion period  between  the  eighteenth  and  nineteenth  centuries — the  time 
of  the  Industrial  Revolution — Goethe,  makes  Prometheus  give  this 
simple  reply  to  the  question  of  how  much  is  thine: 

The  orbit  of  my  activity. 

Here,  and  only  here,  is  the  property  of  the  individual,  spiritual  or 
material,  a  circle,  great  or  small,  but  a  circle  which  is  his,  because  he 
has  created  it,  a  world  for  which  the  community  may  fix  certain  rules 
for  the  sake  of  other  circles,  but  an  orbit  whose  essence  no  community 
can  violate  wdth  impunity,  for  then  the  fires  of  the  hearth  and  the  forges 
of  this  community  will  be  extinguished. 

'  Herein  lies  the  foundation  of  the  right  of  property,  the  intellectual 
and  material  exclusive  rights  or  monopolies.  As  far  as  your  activities 
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reach  and  have  effect,  so  far  the  world  is  yours,  but  no  farther.  This 
is  an  ideal  of  justice  common  to  all  property;  but  as  practical  people 
we  know  that  this  ideal,  as  all  other  ideals,  can  only  be  attained  approxi- 
mately on  this  earth.  It  is,  however,  this  ideal  which,  consciously  or 
unconsciously,  guides  our  legislation,  our  juridical  practice,  our  asso- 
ciation in  communities  within  the  community,  in  fact  our  daily  life. 
In  cases  where  the  law  is  incomplete  or  gives  rise  to  doubt  our  leading 
principle  must  be:  where  values  are  created  by  the  individual,  as  a 
result  of  his  activity,  they  belong  to  him  in  the  first  place;  if,  on  the 
other  hand,  values  arise — in  nature  or  in  the  course  of  the  development 
of  society — which  cannot  reasonably  be  attributed  to  the  activity  of  any 
person  or  persons,  these  values  belong  to  the  community.  The  origin 
of  the  right  of  property  is  its  foundation.  The  right  of  property,  be  it 
in  material  or  spiritual  goods,  is  the  reward  for  work  and  skill.  Where 
great  economic  values  accrue  to  the  individual  without  any  effort  of 
work  or  talent,  or  where  values  accrue  to  the  individual  to  an  extent 
which  bears  no  reasonable  relation  to  the  individual  effort,  the  contribu- 
tion rendered,  this  lack  of  propertion  is  felt  as  an  injustice.  The  inability 
of  the  community,  in  spite  of  this  realization,  to  bring  about  the  right 
proportion  between  effort  and  reward  is  solely  due  to  difficulties  in 
forming  legal  rules  which  always  produce  a  just  result.  This  is  the 
fate  of  most  legislation.  Life  is  so  complex  that  the  establishment  of  a 
legal  rule  which  to  all  appearances  realizes  an  ideal  of  justice — owing 
to  a  side  issue  which  has  been  ignored  by  the  theorists— may  cause  much 
more  harm  than  good.  The  most  dangerous  instances  are  those  in  which  a 
rough,  formally  just  rule  tampers  with  the  sources  of  production,  the 
will  to  work  and  organize,  the  incitement  to  save  working  capital.  This 
consideration  applies  to  the  laws  levying  taxes  on  income  and  capital. 
To  take  a  special  problem,  it  is  easy  enough  to  lay  dowTi  the  principle 
that  it  is  fair  to  tax  the  enormous  fortune  of  bonds  and  shares  belonging 
to  a  passive  interest-earner  more  heavily  than  the  working  capital  of 
manufacturers  and  other  business  men;  but  technically  it  is  often 
difficult  to  draw  the  line  between  these  two  categories.  In  the  sphere  of 
intellectual  property  rights  it  is  relatively  much  easier  to  form  legal 
rules  bearing  out  the  right  proportion  between  effort  and  reward.  What 
the  system  of  law  of  our  society  can  do  in  this  respect  is  to  link  the  pri- 
vate right  of  property  or  monopoly  right  to  utilize  the  intellectual  product 
to  the  producer  himself,  as  in  the  laws  on  authors'  and  artists'  rights, 
the  patent  laws  and  designs  laws  of  most  countries. 

It  is  another  matter  that  this  guiding  rule  cannot  prevent  the  actual 
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exploitation  by  capitalists  of  the  author,  artist,  or  inventor  in  the  actual 
practice  of  the  monopoly  rights  in  such  a  way  that  the  true  proportion 
between  effort  and  reward  is  dislodged  in  the  producer's  disfavour. 
Recent  legislation  has  attempted  to  balance  the  various  interests  more 
fairly,  both  with  regard  to  authors'  and  artists'  copy-rights  and  patent- 
rights. 

Generally  speaking  modern  society  has  established  good  condi- 
tions for  a  fair  distribution  of  the  proceeds  of  intellectual  property  rights 
by  legally  linking  them  to  the  effort  of  the  producer;  and  the  legal 
development  which  has  been  going  on  throughout  the  last  centuries  and 
which  still  goes  on  has  brought  about,  and  will  increasingly  contribute 
towards,  the  approximate  attainment  of  this  justice.  The  legal  develop- 
ment which  has  already  taken  place  in  this  sphere,  together  with  the 
works-communistic  development  described  previously,  bear  witness  that 
human  society  possesses  great  powers  of  adaptation,  possibilities  not 
only  of  enormous  production  but  also  in  an  essential  degree  of  a  just 
distribution  of  the  goods. 

In  the  most  recent  period  there  is  a  clear  and  definite  development 
in  this  field  towards  greater  justice  than  that  of  earlier  periods. 
Intellectual  property  was  not  in  any  way  recognized  by  ancient  socie- 
ties, not  even  in  Rome,  which  indeed  in  the  sphere  of  material  property 
reached  the  supreme  heights  of  legal  technique.  In  the  case  of  authors' 
and  artists'  rights  this  was  presumably  to  some  extent  due  to  the  fact 
that  the  technique  of  reproduction  was  so  little  developed;  but  it  was 
also  partly  due  to  a  lack  of  appreciation  of  the  nature  of  intellectual 
property;  the  sense  of  property  was  associated  with  external,  tangible 
objects.  In  medieval  society  there  was,  of  course,  no  development  in 
this  sphere.  But  even  when  the  art  of  printing  was  invented  in  the 
fifteenth  century  and  the  authors'  rights  gained  much  practical  signi- 
ficance owing  to  the  possibilities  of  mass  production,  a  curious  system 
was  used  for  a  long  time,  namely  the  system  of  privileges  by  which  the 
princes  granted  the  printers  an  exclusive  right  to  reproduce  books. 
Consequently  those  who  invested  capital  in  the  industry  of  reproduc- 
tion obtained  the  intellectual  property  rights.  The  authors  who  made 
the  spiritual  contribution  were  economically  entirely  dependent  on 
printers  and  publishers.  England  was  the  first  country  to  break  with 
this  system  by  an  Act  of  Parliament  of  1709  which  granted  the  authors 
the  sole  right  of  property  in  their  works.  And  the  French  Revolution 
(1789),  which  abolished  all  arbitrary,  unfounded  privileges  and  special 
rights,   also   in  this   respect   associated  the  right  with  the  effort  and 
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recognized  the  authors'  rights  to  their  works,  just  as  private  property 
rights  were  recognized  in  all  other  spheres.  And  now  this  fair  claim 
has  been  established  for  both  authors  and  artists  in  the  legislation  of 
most  countries:  the  States  have  not  only  protected  their  own  national 
authors  and  artists  within  their  own  territory  by  a  series  of  special  laws, 
but  by  an  international  agreement,  the  Berne  Convention  of  1<S86,  they 
have  mutually  granted  each  others'  authors  and  artists  equal  legal 
protection;  this  agreement  has  been  further  improved  and  extended 
by  supplementary  conventions  in  1896,  1908,  and  1928.  Also  in  the  sphere 
of  patent  law^  the  system  of  privileges  was  predominant  in  earlier  limes. 
But  in  actual  practice  this  had  less  unfair  effects,  as  the  privileges  were 
generally  granted  to  the  inventors  themselves.  General  rules,  however, 
did  not  exist;  and  the  princes  often  granted  persons  who  had  made 
no  new  contribution  a  privilege  to  carry  on  a  trade  which  had  been 
commonly  known  before.  Also  in  this  field  was  England  a  pioneer.  By 
the  Monopoly  Act  of  1624  Parliament  abolished  the  arbitrary  system  of 
privileges  w^hich  had  been  abused  bj'  the  kings,  as  this  Act  prevented  the 
granting  of  privileges  to  carry  on  trades  which  were  known,  but  at  the 
same  time  provided  that  only  the  first  and  original  inventor  could  be 
granted  a  monopoly  of  the  new  trade  created  by  his  invention.  This  Act 
is  probably  the  oldest  patent  law  in  existence,  and  it  lays  down  the 
principle  which  has  ever  since  formed  the  essence  of  modern  patent 
law — that  the  intellectual  property  shall  be  vested  in  the  first  real 
inventor;  the  right  must  follow  the  personal  effort.  This  principle 
can  contribute  to  the  solution  of  the  most  intricate  problems  of  modern 
patent  law.  Even  after  the  introduction  of  this  Act,  however,  the 
granting  of  a  monopoly  to  the  inventor  was  still  of  the  nature  of  a  favour. 
With  the  French  Revolution,  however,  the  patent  right  was  established 
as  a  real  right,  namely,  by  the  law  of  7  January  1791,  as  a  human  right 
like  the  authors'  rights  and  intellectual  propert}'^  generally.  Since  that 
time  the  patent  laws  of  all  other  civilized  States  have  accorded  the 
inventor  the  same  legal  position. 

But  the  renaissance  and  mighty  development  of  the  idea  of  private 
property  in  this  new  sphere  of  law  is  no  reason  for  resorting  to  the 
usual  exaggerations  of  generalization.  Even  if  private  property  accord- 
ing to  our  experience  has  proved  the  best  system  in  this  important 
field  of  the  world  of  the  mind,  there  is  no  reason  a  priori  to  deny  that 
communistic  or  socialistic  property  systems  may  possibly  within  certain 
limits  prove  useful.  Under  the  existing  legislative  systems  a  communistic 
order  has  been  introduced  in  a  large  measure,  not  in  the  sense  of  works 
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communism,  but  in  the  sense  of  communism  of  industry,  which  means 
that  the  access  to  acquire  goods  (see  above,  p.  337)  is  open  to  all.  As  I 
shall  develop  in  further  detail  below,  it  is  a  principle  generally  applicable 
to  the  intellectual  property  rights  that  they  only  have  a  certain  legally 
fixed  duration,  and  that  after  the  elapse  of  a  certain  period,  either  from 
the  publication  of  the  work  and  its  legal  recognition  (as  in  the  case  of 
patents  and  designs)  or  from  the  death  of  the  producer  (as  in  the  case  of 
authors'  and  artists'  rights),  the  work  becomes  common  property  so  that 
any  one  can  exploit  it  economically,  as  a  model,  by  reproduction  or 
otherwise.  But  it  is  also  at  any  rate  a  problem  whether  it  might  not  to 
a  certain  extent  be  practical  to  introduce  a  socialistic  arrangement  under 
which  the  State  acquires  the  monopoly  of  the  productions  of  authors 
and  artists  when  the  copy-rights  have  expired  as  above-mentioned. 

Thus  the  development  of  law  within  the  sphere  of  intellectual  property 
also  confirms  my  assertion  that  in  future  we  may  be  at  the  same  time 
communists,  socialists,  and  convinced  disciples  of  the  doctrine  of  private 
property.  This  apparent  paradox  is  not  only  a  possibility,  but  as  I  have 
shown  it  is  the  only  scientifically  tenable  view.  The  above-mentioned 
social  systems  are  all  correct,  each  system  within  its  own  domain  where 
it  has  proved  practical  or  will  prove  practical  in  the  future. 


V 
SPIRITUAL  PROPERTY 

The  external  material  objects  are  the  easiest  to  comprehend.  Primitive 
man  perceives  them  through  his  senses;  to  him  they  are  tangible  in  the 
true  sense  of  the  word,  and  just  as  he  takes  possession  of  the  objects  by 
means  of  his  senses,  so  he  makes  practical  use  of  them  to  satisfy  his 
immediate  physical  needs,  i.e.  all  that  he  requires  to  keep  up  his 
existence  in  the  widest  sense,  food,  clothes,  tools,  weapons,  etc.;  in 
other  words,  that  which  at  a  higher  state  of  development  is  called 
economic  goods.  But  the  conceptions  and  values  of  primitive  man  are 
deeply  rooted  even  in  the  minds  of  modern  people.  The  notions  of  pri- 
mitive man  dominate  even  the  development  of  fundamental  ideas 
of  law  in  modern  times.  It  is  therefore  quite  explicable  that  the 
social  systems  also,  both  the  liberal  and  socialistic  schools  of  economics, 
are  governed  solely  by  the  external  tangible  objects  and  the  wholly 
materialistic  needs  satisfied  by  these  objects.  In  the  modern  world  the 
social  conflicts  are  purely  a  struggle  for  material  goods.  This  is  closely 
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parallel  with  the  fact  that  properly  in  modern  law  is  purely  an  econo- 
mic right  (German  Vermogensrecht,  Scandinavian  Formuerel).  The 
rights  of  property  and  the  rights  associated  with  external  things  have 
become  the  fundamental  notions  of  modern  legislation;  and  our  legal 
text-books  and  commentaries  emphasize  the  characteristic  quality  of 
these  rights  as  the  satisfaction  of  general  human  needs,  in  other  words 
they  are  of  economic  value.  The  ideas  of  economists  and  legal  thinkers 
as  well  as  of  those  engaged  in  the  social  conflicts  revolve  equally  and 
solely  round  the  external  tangible  goods,  the  economic  values. 

As  far  as  I  am  able  to  see,  modern  society  is  in  this  respect  on  the 
wrong  track  and  has  therefore  reached  a  deadlock  in  dealing  with  the 
most  important  social  problems.  As  long  as  scholars  and  social  reformers 
continue  to  think  of  property  and  property  rights  only  in  this  sense,  I 
see  no  end  to  social  conflicts,  no  solution  of  the  social  problem.  But 
there  are,  as  I  shall  endeavour  to  prove,  property  values  and  property 
rights  of  an  entirely  different  nature,  goods  which  are  only  on  the  point 
of  coming  into  existence,  which  are  at  their  earliest  stage  of  development, 
but  which  seem  to  me  to  be  those  which  future  man  will  look  upon  as 
the  greatest  of  values.  In  the  same  measure  as  the  human  mind  will 
succeed  in  appreciating  these  values,  the  social  problem  will  recede  and, 
so  to  speak,  solve  itself. 

From  a  number  of  different  purely  practical  departments  of  law  into 
which  I  have  inquired  at  different  times,  and  in  each  case  quite  sepa- 
rately, and  which  I  approached  without  any  prejudiced  opinion,  my 
experiences  in  the  most  varied  instances  pointed  in  the  same  direction. 
Whether  I  was  engaged  in  research  into  the  practice  of  easements,  the 
question  of  the  limitation  of  the  right  of  property,  possession  or  other 
problems,  I  encountered  phenomena  which  I  could  explain  in  no  other 
way  than  by  assuming  that  out  of  life  itself  there  arose  certain  values 
which  have  no  place  among  the  established,  visible,  material  goods,  and 
which  I  can  define  no  better  than  by  calling  them  invisible  or  spiritual 
values.  Strange  as  it  may  sound,  the  invisible  values  are  the  most  real, 
in  the  sense  that  they  are  most  in  accordance  with  the  requirements  of 
real  life.  Those  ancient  Hindus  were  right  who  called  the  surrounding 
apparent  w^orld  the  veil  of  the  goddess  Maya  behind  which  the  real  world 
lies  hidden.  I  hope  to  show  in  the  following  that  the  very  sober  needs  of 
practical  life  cannot  be  satisfied  except  through  the  recognition  of  the 
invisible,  entirely  non-material  values  and  rights.  Values  and  ideals 
cannot  be  proved  merely  by  recitation,  as  certain  speal-^ers  believe,  or  by 
being  shrouded  in  a  kind  of  higher  vocabulary.  They  must  be  manifested 
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as  facts.  Otherwise  healthy  and  natural  people  will  regard  them  with 
scepticism.  As  far  as  I  can  see  the  spiritual  values  are  forcing  their  way 
through  the  struggles  of  practical  life  as  the  only  values  which  can 
dispel  the  confusion  of  these  conflicts.  The  materialistic  conception  of 
life  is  not  wrong  because  it  is  materialistic;  scientifically  the  material- 
istic and  the  so-called  idealistic  views  of  life  are  a  priori  equally  ad- 
missible. The  materialistic  view,  in  history,  economics,  or  jurisprudence, 
is  only  wrong  if  experience  in  a  number  of  different  practical  spheres 
admittedly  proves  it  to  be  wrong. 

In  the  first  place  I  shall  deal  with  one  such  sphere  which  has  been 
previously  examined  in  another  connexion.  It  was  indeed  quite  natural 
in  economics,  when  this  was  evolved  as  a  science,  to  assume  the  simplest 
and  most  uncomplicated  state  of  things:  that  the  phenomena  of  economic 
life  could  only  be  explained  as  results  of  the  free  contest  of  purely 
material  egotistical  interests.  The  struggle  for  food,  clothes,  shelter,  etc., 
in  fact,  for  economic  goods  generally,  the  individual's  fight  to  appro- 
priate the  greatest  possible  quantity  of  such  goods,  goes  a  long  way  to 
explain  cause  and  effect  in  the  economic  life  of  the  community;  but  the 
new  science  took  it  to  be  the  only  explanation.  As  we  have  seen,  however 
much  the  liberal  economists  and  Marx's  school  might  otherwise  disagree, 
they  both  fully  accepted  the  materialistic  causal  explanation;  hence  it 
would  seem  natural  that  the  economic  life  of  the  community  must 
resemble  the  struggle  for  existence  of  the  organisms  of  nature;  Marx 
drew  the  conclution:  the  stronger  must  win  also  in  man's  fight  for 
material  goods.  The  possibility  that  other,  non-material  factors  might  be 
involved  in  this  fight  was  rejected.  Marx  was  quite  logical  in  his  scorn 
at  having  to  include  in  the  famous  manifesto  issued  on  the  foundation 
of  the  First  International,  for  the  benefit  of  certain  partisans,  'some 
phrases  about  duties  and  rights,  truth,  morality  and  justice',  but  he 
placed  them  in  such  a  way  'that  they  could  do  no  harm'.  Since  that 
time,  however,  certain  non-material  factors  whose  reality  Marx  here 
denied  have,  as  I  have  shown  above,  become  facts.  They  form  a  solitary 
first  group  of  that  series  of  factors  which  I  shall  specially  examine  here. 
But  that  is  no  reason  to  start  some  abstract  idealistic  system  whose 
fundamental  principles  are  obscure  and  unscientific,  and  therefore 
convince  nobody  except  their  originator.  The  matter  is  simply  this:  that 
side  by  side  with  the  conflicting  material  self-interests,  amid  the  race 
for  the  greatest  number  of  material  goods,  certain  forces  arise  out  of  the 
very  battle  of  life,  tending  to  control  the  clashing  interests,  to  control  the 
very  fight  for  the  goods  within  certain  boundaries.  These  controlling 
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factors  naturally  force  their  way  through  life's  struggle,  simply  because 
Ihcy  are  practical  and  signify  a  favourable  adaptation  of  the  conflicting 
forces  to  actual  conditions  in  the  present  world.  A  community  which 
loses  power  over  a  single  class  aiming  at  the  appropriation  of  the 
greatest  number  of  goods  and  the  exploitation  of  others  will  lose  its 
equilibrium  and  develop  a  state  of  unrest  which  either  resolves  into 
revolutions,  as  when  the  abuses  practised  by  the  governing  class  in 
France  led  to  the  revolution  of  1789,  or  the  exploitation  of  the  people 
by  the  Russian  aristocracy  to  the  revolution  of  1917,  or,  in  more  stable 
communities,  produces  a  counterbalance  of  associations  that  will  create 
those  ruling  factors  which  the  community  has  neglected.  But  in  any 
case,  revolutions  or  the  combat  of  organisations  give  birth  to  a  new 
legal  order  representing  the  spiritual  forces  which  maintain  the  balance 
of  the  conflicting  material  forces  and  aim  at  harmony  between  the 
classes.  In  this  way  we  have  seen  a  new  legal  system  arise  in  modern 
society,  with  a  strong  protection  of  labour  through  our  factory  and 
housing  laws,  and  an  improvement  of  the  general  conditions  of  the 
working  population  under  the  influence  of  the  organisations  and  the 
collective  labour  agreements. 

'lliese  general  spiritual  factors  which  in  this  way  influence  the  legal 
system  either  of  the  corporations  or  of  the  greater  community  are,  how- 
ever, not  the  only  ones  that  have  been  neglected  by  the  materialistic 
conception  of  societj^  In  later  schools  of  thought  the  same  applies  to 
the  individual  psychic  factors.  In  describing  the  victory  of  the  fittest, 
the  concentration  of  works,  and  the  accumulation  of  capital,  Marx  and 
the  socialistic  school  in  their  summary  survey  neglected  the  examina- 
tion of  the  important  question:  to  what  extent  may  social  differences 
be  attributed  to  individual  spiritual  differences?  It  has  already  rightly 
been  pointed  out  from  several  quarters  that  Marx  entirely  ignored  the 
value  of  organising  skill,  of  leadership,  that  strange  combination  of 
character  and  intellect.  As  practical  experience  shows,  great  leaders 
and  organisers  are  very  rare;  the  success  or  failure  of  a  big  enterprise 
on  which  the  welfare  of  thousands  of  workers  depends  generally  lie  in 
the  hands  of  this  one  man,  the  leader.  Some  of  our  greatest  industrial 
works  started  in  a  small  basement  workshop  and  were  only  carried  to 
their  present  position  through  the  eminent  organising  abilities  of  a 
single  man,  the  chief.  The  great  capitals  created  through  these  abili- 
ties are  in  the  first  place  working  capital.  Marx's  passage  in  Das  Kapital. 
vol.  i,  p.  341,  'Der  Kapitalist  ist  nicht  Kapitalist,  well  er  industrieller 
Leiter  ist,  sondern  er  wird  industrieller  Befehlshaber,  well  er  Kapitalist 
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ist'*),  reveals  the  author  as  very  much  of  an  abstract  study-philosopher. 
It  conveys  an  entirely  distorted  picture  of  real  economic  life  and  only 
fits  certain  groups  of  cases.  In  the  majority  of  cases  from  real  life  the 
fact  will  be  that  the  enterprise  is  created  by  the  organising  ability;  when 
this  is  prominent  capital  flows  in  freely  and  willingly. 

It  is  a  matter  of  course  that  the  purely  intellectual  abilities  are  of 
vital  importance  as  a  cause  of  differences  in  income  and  capital,  but 
probably  of  less  importance  than  character.  The  Great  War  gave  rise 
to  more  extensive  intelligence  tests  than  had  ever  been  undertaken 
before;  from  one  of  the  most  comprehensive  intelligence  tests  of  con- 
scripts it  may  be  quoted  that  the  group  'very  excellent'  only  covered 
4V2  per  cent.,  the  group  'excellent'  only  9  per  cent.,  and  the  group 
'rather  more  than  average  intelligence'  I6V2  per  cent,  of  the  men  exa- 
mined; the  group  'average'  covered  25  per  cent.,  whilst  the  group  of 
mediocrities  of  all  shades  represented  no  less  than  45  per  cent.  But 
socially  it  is  just  as  essential  to  emphasize  the  quite  ordinary  human 
characteristics  as  the  cause  of  the  smaller  fortunes.  Out  of  about 
5,000  estates  proved  in  Denmark  (in  the  year  1910 — 11)  almost  4,900 
were  under  100,000  Kr.  (about  £5,000)  and  out  of  these  again  about 
4,000  were  under  30,000  Kr.  (In  1925—6  there  were  about  8,500  estates 
with  about  7,900  under  100,000  Kr.)  Behind  these  many  small  fortunes 
there  is,  as  practising  lawyers  know,  generally  a  life  story  which  testifies 
to  an  enormous  effort  of  industry,  thrift,  modesty,  and  resignation  on  the 
part  of  a  large  section  of  the  population.  Surely  humanity  is  not  a  limp, 
uniform,  grey  mass  of  people  such  as  the  dictatorship  of  the  proletariat 
would  have  it,  but  an  abundantly  varied  multiplicity  of  intellectual 
abilities  and  characteristics  in  all  shades  and  blendings.  The  numerous 
social  differences  and  types  are  a  reflection  of  this  aspect.  And  in  those 
communities  which  have  not  had  a  particularly  pronounced  capitalistic 
development  the  projection  of  the  various  characteristics  as  social 
differences,  as  varied  income  and  capital,  is  in  the  majority  of  cases  in 
practice  equitable.  Those  ordinary  spiritual  qualities  whose  sum  is  what 
we  call  character  are  the  very  pillars  of  any  community.  Even  the 
material  right  of  property,  therefore,  in  reality  rests  to  a  very  large  extent 
on  a  spiritual  foundation.  This  also  applies  to  one  of  the  most  important 
consequences  of  the  right  of  property,  the  right  to  leave  one's  belongings 
to  one's  next  of  kin.  The  spiritual  element  of  the  democracy  of  capital 


1)  "The  capitalist  is  not  capitalist  because  he  is  industriel  leader,  but  he  becomes 
industrial  leader  because  he  is  capitalist." 
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is  the  secret  of  the  law  of  hereditary  succession;  for  apart  from  the  fact 
that  the  heir  has  often  had  a  share  in  the  thrift  and  privation  associated 
with  the  inheritance,  the  community  would  remove  an  essential 
incitement  to  saving  and  industry  if  the  many  smaller  fortunes  could 
not  be  left  to  widows  and  children.  This  voluntary  sacrifice  and  resig- 
nation for  the  benefit  of  a  future  in  which  the  owner  can  have  no  share 
is  certainly  a  particular  value  which  the  community  cannot  afford  to 
dispense  with. 

The  word  spiritual  has  not,  as  it  will  appear,  been  used  in  the  wider 
sense  of  anything  that  actually  takes  place  within  the  human  mind. 
The  term  is  used  in  a  qualitative  sense  embracing  those  forces  which 
socially  or  individually  are  of  a  restraining  nature  and  which,  according 
to  the  practical  experiences  of  mankind,  are  alone  capable  of  securing 
a  stable  and  harmonious  communal  and  individual  existence.  Like  the 
law  simple  human  qualities  of  character  command  inner  values  and  do 
not  claim  the  exploitation  of  others.  The  majority  of  fortunes  in  modern 
society  are  not  due  to  exploitation,  to  power  over  others,  but  to  power 
over  oneself.  I  have  deliberately  only  spoken  of  the  ordinary  human 
qualities;  they  can  be  learned  by  many;  and  socially  it  is  those  which 
count  in  the  distribution  of  both  income  and  capital. 

Whilst  now  the  group  of  spiritual  factors  dealt  with  above  is  a 
manifestation,  individual  or  social,  of  the  character-side  of  human 
nature  and  thereby  provides  a  limit  to,  and  a  reason  for,  large  sections 
of  the  material  law  of  property  and  the  needs  satisfied  thereby,  there 
are  other  spiritual  factors  which  in  themselves  are  manifestations  of 
requirements  quite  different  from  the  material  needs.  Man's  ability  to 
use  the  objects  of  his  environment  for  other  purposes  than  food,  clothes, 
tools,  dwellings,  and  generally  to  apply  them  to  other  than  material 
needs,  reveals  a  versatile  aspect  of  human  nature  which  is  not  original, 
and  bears  witness  of  a  certain  development  of  the  human  brain,  more 
precisely  an  adaptation  of  sentiment  to  impressions  from  the  surrounding 
world.  Primordial  man  had  no  such  needs.  He  knew  no  other  satisfaction 
from  the  objects  than  the  oft-mentioned  material  satisfaction.  But 
it  was  not  at  a  very  far  advanced  stage  that  the  first  faint  traces  appeared 
of  a  use  of  the  objects  which  had  nothing  to  do  with  their  practical 
material  application.  Already  the  tools  and  weapons  of  some  prehistoric 
peoples  reveal  certain  characteristic  regular  lines,  engraved  or  embossed, 
and  finally  they  were  formed  into  drawings  of  animals  or  plants,  all 
phenomena  which  have  nothing  to  do  with  the  practical  use  of  these 
things,  but  which  must  have  given  the  primitive  craftsman  a  peculiar 
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satisfaction,  as  he  must  have  spent  much  ingenuity  and  labour  on  pro- 
ducing them.  New  facts  in  the  human  sum  of  requirements  have  come 
into  existence.  Unconsciously  and  quietly,  to  begin  with  almost  imper- 
ceptibly, certain  factors,  which  do  not  satisfy  physical,  material  needs, 
arise  out  of  life  itself.  From  this  early  beginning  of  symmetrical  lines 
and  certain  figures  on  tools,  weapons,  and  later  also  on  chariots,  drinking 
horns,  etc.,  develops  that  manifold  and  varied  and  luxuriant  world  which 
we  later  call  'Art';  and  gradually  it  becomes  divided  into  a  number  of 
special  categories,  to  begin  with  still  in  connexion  with  its  practical 
application  to  tools,  furniture,  and  so  forth,  such  as  the  art  of  the 
blacksmith,  the  woodcutter,  and  later  in  the  freer  form  of  sculpture, 
painting,  etc.  But  both  in  the  earliest  times  and  later  in  the  greatest 
periods  of  art  there  is  an  intimate  relationship  between  the  practical  and 
the  artistic  purpose.  This  can  be  seen  most  clearly  in  the  earliest  period. 
Symmetry  means  equilibrium  or  a  certain  correspondence  or  harmony 
between  the  integral  parts  of  a  greater  whole.  But  such  correspondence 
or  equilibrium  is,  in  the  same  w^ay  as  a  certain  regularity  of  lines  and 
form,  often  useful — in  carriages,  tools,  etc.— for  purely  practical  reasons. 
In  this  case  art  in  reality  only  continues  a  line  which  has  already  been 
fixed  by  the  practical  purposes  of  life.  The  phenomena  observed  in  the 
early  origin  of  art  in  the  narrower  sense  are  also  repeated  in  the  origin 
of  architecture.  The  same  non-material  needs  and  the  same  fundamental 
features  of  the  development  which  we  discover  in  the  art  connected  with 
tools  and  weapons  are  also  found  in  the  art  applied  to  buildings.  The 
tree-trunks  used  by  primitive  man  to  support  the  roof  gradually,  through 
many  intermediate  forms  and  stages  of  development,  became  pillars  and 
columns,  not  only  in  houses,  but  later  also  in  temples;  and  the  capitals 
of  columns,  which  later  became  richly  adorned,  are  still  reminiscences 
of  leaves  or  parts  of  trees  and  plants.  The  natural  objects  were  imitated 
not  only  because  they  were  originally  directly  used  for  certain  purposes, 
but  also  sometimes  in  an  indirect  way  such  as  when  the  Egyptians 
copied  the  stem  of  the  lotus  flower  in  the  pillars  of  their  temples.  In 
architecture,  too,  we  trace  the  same  features  as  in  the  art  of  tools  and 
weapons.  A  certain  regularity  and  a  certain  equilibrium  or  correspon- 
dence between  the  integral  parts  and  the  general  whole  is  also  practical; 
it  simplifies  technique  and  application.  Art  continues  the  line  of  life 
itself. 

Spiritual  satisfaction  through  the  objects  of  the  environment,  how- 
ever, extends  much  farther  than  to  the  sphere  of  art.  There  is  some- 
thing which  we  might  call  the  democracy  of  sentiment.  Apart  from 


413 

the  fact  that  large  circles,  and  in  our  own  epoch  continually  increasing 
sections  of  the  community,  ohlain  an  artistic  satisfaction  through 
external  objects,  the  population  as  a  whole,  or  at  any  rate  by  far  the 
greater  part  of  the  population,  entertain  a  spiritual  need  of  things, 
which  in  reality  has  nothing  to  do  with  their  artistic  requirements, 
but  which  is  of  the  greatest  value  both  individually  and  socially  and 
which,  from  a  human  point  of  view,  is  just  as  valuable  as  the  artistic 
need.  This  need  too,  belongs  to  a  higher  type  of  man.  Neanderthal 
man  knew  no  more  of  spiritual  needs  connected  with  the  objects  than 
he  was  aware  of  artistic  values.  Now  these  values  aie  the  property  of 
almost  every  one.  Let  me  begin  with  a  few  illustrations.  The  moor- 
land farmer  who  gradually  through  a  lifetime's  daily  toil  and  struggle 
with  nature  has  succeeded  in  finally  conquering  the  soil  and  subduing 
nature,  has  also  little  by  little  developed  a  sum  of  feeling  in  relation  to 
this  soil  which  extends  far  beyond  his  economic  interests.  It  is  true 
that  these  feelings  may — and  indeed  often  do — contain  an  artistic 
element,  but  they  need  not  have  any  artistic  aspect;  nevertheless  they 
are  feelings  which,  from  a  human  point  of  view,  are  as  valuable  as  the 
artistic  sentiments  and  at  the  same  time  socially  denote  one  of  the  most 
solid  corner-stones  of  the  right  of  property.  The  right  of  property  of 
this  moorland  farmer  has  a  twofold  foundation,  an  economic  and  a 
spiritual  one,  and  the  latter  quality  is  due  both  to  the  elements  of 
character  by  which  it  has  been  created  and  to  the  feelings  associated 
with  it.  This  moorland  farmer  may  extend  the  definition  given  by 
Goethe  of  the  right  of  property,  of  mine,  in  this  way:  'mine  is  the 
circle  of  my  activity  and  to  which  my  soul  belongs.'  He  is  also  one  of 
the  types  on  which  modern  society  in  the  first  place  is  based,  and 
which  future  commiunities  cannot  do  without.  Of  course,  the  same 
sentiments  will  be  found,  in  varying  shades  and  degrees,  in  numerous 
property  owners,  farmers,  small-holders,  and  squires.  Probably  only  a 
few  can  look  back  on  the  same  effort  of  labour  as  the  moorland  farmer; 
but  there  are  other  ties  of  the  soul  which  carry  much  weight  in  our 
summing  up  before  passing  final  judgment  on  the  right  of  property. 
The  farm  and  the  soil,  which  to  many  mean  the  paternal  property,  the 
family  estate,  which  is  carried  on  by  them,  and  which  is  also  the 
bearer  of  their  childhood  impressions,  have  in  more  than  one  sense 
become  the  permanent  centre  of  their  work.  But  in  this  respect  too, 
of  course,  men  differ  greatly;  there  are  certainly  many  landowners  to 
whom  these  values  mean  nothing;  and  there  is  particularly  one  type 
for  which  there  is  no  spiritual  reason  for  the  right  of  property,  namely. 
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the  land  speculator.  On  this  point  too  the  social  systems  relapse  into 
their  usual  exaggerations.  Some  schools  of  thought,  represented  by 
conservatism,  probably  unconsciously  have  the  higher  type  of  land-- 
owner  in  mind  when  they  speak  of  the  'inviolable  property  rights'; 
others,  the  various  social  land-reform  movements,  have  a  particular 
grudge  against  the  land  speculator.  Now  we  are  spared  the  excesses 
and  generalizations  of  either  school  if  we  follow  the  experience  of  all 
good  jurisprudence:  distinguendum  est,  we  must  distinguish.  We  must 
subdivide  the  various  human  types  for  purposes  of  different  legal 
treatment  also  in  this  respect.  This  is  of  importance  in  dealing  with 
the  practical  legal  problems  of  the  limits  of  the  right  of  property.  The 
hand  of  the  good  legislator  is  at  the  same  time  firm  and  supple.  In  pro- 
viding rules  for  the  border  areas  of  the  property  rights  he  must  deal 
firmly  with  the  interests  of  the  speculator,  but  be  gentle  with  those 
aspects  of  the  rights  of  property  that  are  of  value  to  the  soul.  In  this 
latter  respect  a  social  reformer  who  is  so  theoretically  minded  as  to 
cast  everything  on  one  die  may  do  irreparable  harm  by  clumsily  eradicat- 
ing motives  which  may  be  of  the  greatest  social  value;  and  the  damage 
is  not  apparent  until  it  is  too  late. 

But  it  is  not  only  in  real  estate,  in  the  soil  and  the  farm,  that  the 
spiritual  needs  are  often  expressed.  The  same  considerations  apply  to 
large  and  important  groups  of  movable  property,  quite  apart  from  the 
artistic  value  of  the  individual  objects.  It  is  partly  the  case  with 
certain  implements  and  particularly  with  furniture,  i.e.  the  furniture 
composing  the  home.  To  the  children  and  the  family  as  a  whole  the 
sum  of  the  objects  which  compose  the  home  is  gradually  invested  with 
a  special  individuality,  to  which  a  sum  of  feelings  are  attached  very 
much  akin  to  those  that  tie  the  farmer  or  the  squire  to  his  land.  These 
feelings,  too,  are  spiritual  factors  on  which  the  community  must  build, 
and  to  which  it  will  prove  wise  to  give  a  large  measure  of  consideration 
when  it  comes  to  working  out  the  details  of  practical  legal  rules. 
Neither  should  this  kind  of  spiritual  need  to  be  confused  with  the 
artistic  needs.  The  furniture  of  the  home,  the  separate  pieces  or  the 
collection,  may,  of  course,  represent  also  an  artistic  value,  as  indeed  it 
often  does,  in  the  same  way  as  the  landed  property  often  represents  an 
artistic  value.  Undoubtedly  much  more  than  is  now  done  could  be 
undertaken  on  the  part  of  the  community  to  guide  the  needs  of  the 
common  people  into  the  direction  of  choosing  the  finer  and  more 
beautiful  forms  of  such  household  objects;  in  other  words,  to  create  a 
more  genuine  and  natural  taste  in  the  home.  But  that  is  one  thing. 
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The  feelings  have  an  absolute  value  of  Iheir  own,  individually  as  well 
as  socially,  regardless  of  the  more  or  less  imperfect  way  in  which  they 
are  expressed  in  the  choice  of  the  external  things.  The  soul  of  the 
people  is  something  different  from  and  more  than  aesthetics.  No 
narrow-minded  artistic  susceptibility  should  stand  in  the  way  of  the  free 
and  open  human  view  which  seeks  and  obeys  every  genuine  expression 
of  the  human  soul,  however  undeveloped  this  expression  may  be  from 
a  true  artistic  point  of  view.  This  socially  important  question  can  be 
illustrated  no  better  than  by  an  example  which,  as  it  %vere,  sums  up 
the  entire  problem.  In  one  of  his  vivid  descriptions  of  Australian 
pioneer  life  the  Danish  essayist,  Knud  Poulsen,  tells  us  with  a  gentle 
gracefulness  of  his  own  of  the  settlers'  delight  in  their  farm  and  their 
home  and  in  their  communion  with  nature;  and  he  concludes  a  pas- 
sage depicting  their  hospitality  in  these  words:  'When  the  laughing 
jackass  laughs  its  good  night  in  the  mountain  woods  you  are  led  up  to 
a  small,  pale  blue,  homely,  guest  room  where  there  is  a  fragrance  of 
clean  curtains  and  sheets,  and  where  Lord  Nelson  dies  in  a  frame  on 
the  wall.'  Now  it  may  be  that  this  picture  of  Lord  Nelson  in  this 
home  was  only  a  common  oil  print  of  an  artistically  poor  painting  to 
which  any  connoisseur  would  rightly  deny  all  artistic  value.  But  that 
is  quite  irrelevant  to  the  point  with  which  we  are  here  concerned. 
Figuratively  speaking  there  are  thousands  of  pictures  of  Lord  Nelson 
in  thousands  of  homes  all  over  the  world.  But  when  the  right  of 
property  is  defined  and  examined  in  the  light  of  spiritual  needs,  it  is 
not  only  the  artistic  or  other  spiritual  needs  that  are  of  importance. 
In  relation  to  'the  settlers'  of  society  the  most  important  thing,  both 
spiritually  and  physically,  for  the  legislator  who  would  be  a  real  states- 
man is  to  understand  that  in  property,  in  the  external  objects,  real  or 
personal,  are  vested  those  very  simple,  genuine,  and  strong  feelings 
which  tie  the  Australian  pioneers  to  the  picture  of  Lord  Nelson,  who 
sacrificed  his  life  in  doing  his  duty,  a  picture  which,  as  it  were,  sums  up 
for  those  people  all  the  greatness,  power,  and  pride  of  old  England. 

From  the  above  it  will  be  realized  that  those  objects  in  our  environ- 
ment which  satisfy  spiritual  needs,  whether  they  be  artistic  or  gener- 
ally human,  are  all  of  an  individual  nature.  The  value  is  associated 
with  the  individual  property,  movable  or  immovable.  The  generic 
objects— goods  for  consumption,  money,  bearer  instruments  (bonds  and 
shares)— satisfy  no  spiritual  need.  If  we  were  to  use  the  paraphrase 
that  things  have  a  soul,  we  must  add  that  only  the  individual  objects 
have  a  soul.  To  the  great  legislator  this  will  mean  that  in  making 
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provisions  for  the  definition  of  the  limits  of  property  rights  the  same 
considerations  need  not  be  observed  in  the  case  of  generic  objects,  such 
as  monej%  bearer  instruments,  and  commercial  goods,  as  in  the  case  of 
individual  goods.  With  regard  to  incursions  on  property  rights  in 
generic  goods  the  action  of  the  State  is  limited  and  restrained  only 
by  such  considerations  as  the  importance  of  encouraging  production  and 
other  economic  activity,  of  inciting  thrift,  of  not  paralysing  working 
capital,  and  similar  reasons.  But  in  the  case  of  individual  goods,  parti- 
cularly those  large  groups  to  which  the  greatest  spiritual  values  are 
linked,  there  are  further  reasons  which  demand  even  more  caution. 

As  has  been  suggested,  the  individual  objects  of  the  environment 
differ  mutually  in  their  capacity  to  satisfy  spiritual  needs.  The  mecha- 
nized mass  production  of  modern  times  has  not  been  favourable  to 
individual  property  in  this  respect.  The  products  of  the  craftsmen  in 
the  period  of  the  guilds  were  often  given  a  special  form,  sometimes 
amounting  to  works  of  art,  even  if  it  were  quite  ordinary  articles,  but 
this  quality  is  alien  to  modern  factory  industry.  This  is  not  really  due 
to  the  typification  or  standardization,  for  also  in  the  guilds  period  the 
greater  part  of  production  was  based  on  certain  types;  and  modern 
production,  indeed,  often  lacks  the  types  that  are  really  wanted;  but 
in  any  case  the  decisive  factor  is  that  contribution  of  technical  skill 
and  real  interest  in,  or  love  of,  the  task  and  its  details  which  existed 
in  the  guilds  period  but  which  has  been  lost  in  the  modern  race  for 
profit.  Under  this  system  production  is  often  carried  on  in  all  kinds 
of  places,  without  any  definite  plan,  so  that  many  ordinary  articles 
appear  on  the  market  in  the  most  haphazard  forms  and  shapes,  whilst 
the  old  craftsmen  worked  according  to  certain  types,  which  through 
long  experience  rendered  the  products  at  the  same  time  useful  and 
attractive.  In  modern  times  there  is  no  discipline  or  order;  everybody 
produces  in  the  manner  he  thinks  fit,  with  an  eye  on  advertising  value 
rather  than  a  thought  for  inner  beauty.  In  such  matter  the  guilds  exer- 
cised a  discipline  to  which  modern  industrial  organisations  have  been 
unable  to  rise.  It  is  worth  noticing,  however,  that  in  the  most  recent 
years  there  is  a  renascent  tendency  in  various  fields  of  production  to 
change  over  to  more  craftsmanlike,  and  generally  more  beautiful  and 
genuine,  products.  In  various  practical  spheres  a  co-operation  has  been 
established  between  art  and  crafts  which,  if  guided  according  to  a  proper 
plan  and  along  certain  main  lines,  may  once  again  give  back  to  the 
individual  objects  at  the  same  time  a  simple,  practical  form,  and  a 
beauty  of  their  own.  This  movement  is  not  least  pronounced  in  one  of 
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the  most  important  groups  of  production  of  this  kind,  namely,  in  the 
furnishing  trade.  We  are  here  in  a  transition  period  out  of  whose  confu- 
sion new  and  greater  lines  of  development  may  emerge. 

The  same  chaotic  mass  production  has  also  in  modern  times  set  its 
stamp  on  the  building  industry,  particularly  the  houses  in  the  great 
cities.  The  enormous  development  of  these  cities  in  the  nineteenth 
century,  which  in  many  ways,  directly  as  well  as  indirectly,  was  due  to 
the  development  of  technique,  has  given  us  a  number  of  great  quarters, 
particularly  of  workmen's  houses,  with  a  monotonous,  grey  and  dis- 
consolate aspect,  rows  of  dead  wall-surfaces,  sometimes  broken  by 
miserable  artificial  attempts  at  ornamentation  or  confused  variations  of 
style,  dark  back  yards  which,  owing  to  the  height  of  the  buildings, 
often  resemble  deep  caverns  with  insufficient  light  and  air.  Now,  as 
I  have  previously  pointed  out,  it  should  not  be  forgotten  that  even 
these  worksmen's  houses  of  the  nineteenth  century  meant  a  consider- 
able advance  on  the  corresponding  quarters  of  the  previous  period,  as 
modern  housing  laws  already  at  an  early  stage  have  provided  certain 
safeguards,  particularly  with  regard  to  the  height  of  the  ceiling  and 
the  dimensions  of  rooms;  in  Denmark,  for  instance,  the  first  housing 
law  dates  from  1856.  Nevertheless,  there  are  large  districts  of  work- 
men's dwellings,  built  in  the  nineteenth  century,  which  are  far  from 
satisfactory  from  the  point  of  view  of  health;  we  are,  for  example,  in  a 
position  to  verify  the  well-known  law  that  the  death-rate  is  strictly 
proportional  to  the  density  of  population  in  the  cities.  Moreover,  and 
this  is  the  most  important  point,  hygiene  and  spiritually  satisfactory 
or  aesthetically  attractive  conditions  are  in  reality  inseparable.  That 
which  is  refreshing  and  enlivening  to  the  mind,  bright  colours  and 
a  certain  harmonious  variation  of  impressions,  also  stimulates  health. 
The  effect  of  pure  air  cannot  be  separated  from  the  effect  of  the 
refreshing  sight  of  green  trees  or  lawns,  or  from  the  ever-changing 
and  cheering  impressions  of  bird  life,  of  fauna  and  flora  generally, 
quite  apart  from  the  fact  that  the  two  kinds  of  impressions  are  usually 
physically  and  locally  one.  In  many  ways  it  is  not  socially  indifferent 
whether  the  common  people  and  their  children  receive  these  impres- 
sions which  are  equally  salutary  to  body  and  soul,  or  they  see  nothing 
but  dead  rows  of  brick  houses  and  obscure  back  yards,  breathing  at 
the  same  time  the  impure  air  of  such  places.  The  energetic  movement 
which  has  gained  force  in  recent  years  among  the  best  elements  of  the 
working  population  for  garden  plots  in  the  vicinity  of  big  cities  testifies 
clearlv  to  the  instinctive  desire  cherished  bv  the  masses  to  escape  at 
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the  end  of  the  working  day  from  the  depressing  contemplation  of  the 
cities'  rows  of  houses  and  back  yards  and  enjoy  the  more  bracing  im- 
pressions of  the  bright  colours  and  fresh  air  of  Nature. 

During  the  last  hundred  years  the  development  of  towns  has  been 
so  great  that  no  earlier  period  can  be  compared  with  it.  It  has  been 
estimated  that  the  earth's  total  population  in  the  year  1800  was  about 
640  millions,  but  in  1910  about  1,616  millions  and  in  1949  about 
2000  millions;  and  it  is  particularly  the  towns  which  under  the  rapid 
development  of  mechanical  technique  and  factory  production  have  taken 
the  relatively  greater  part  of  the  increase.  For  instance,  in  Denmark 
alone  the  population  has  been  more  than  doubled  since  1860;  but  as 
this  increase  has  been  followed  by  a  migration  to  the  towns,  their 
population  has  been  almost  quadrupled  in  the  same  period. 

From  another  country,  England,  it  may  be  recorded  that  at  the  time 
of  William  the  Conqueror  the  population  numbered  about  IV2  million; 
to-day  more  than  30  millions,  or  twenty  times  as  many,  live  in  the  same 
area.  But  at  the  time  of  William  only  one-tenth  of  the  population  of 
England  were  town-dwellers  and  nine-tenths  lived  in  the  country, 
whilst  to-day  four-fifths  of  the  population  of  England  live  in  the  urban 
districts. 

Now,  however,  the  traffic  technique  and  housing  development  of 
the  twentieth  century  have  created  possibilities  hitherto  unknown  of 
satisfying  these  intimately  connected  spiritual  and  hygienic  require- 
ments. Both  in  its  origin  and  in  its  best  periods  architecture,  like  all 
other  art,  has  had  the  essential  features  of  its  beauty  shaped  by 
practical  needs;  the  open  colonnades  of  the  Greek  temple  and  similar 
constructions  were  suited  to  the  climate  of  the  south,  the  closed  and 
vaulted  interiors  of  the  Gothic  church  were  adapted  to  the  colder  and 
more  damp  atmosphere  of  northern  and  central  Europe.  There  is  no 
doubt  that  certain  main  lines  of  the  architecture  of  the  present  and 
coming  periods  will  be  essentially  determined  by  the  town-planning 
arrangements  of  the  modern  great  city.  But  conscious  town-planning  is 
in  its  turn  determined  by  the  traffic  technique  of  the  present,  a  social 
division  of  labour  into  different  quarters  and  a  hygienic  placing  of  the 
residential  quarters.  From  the  end  of  the  nineteenth  century  a  certain 
separation  and  distribution  has  indeed  developed  little  by  little  in  the 
great  cities  of  our  time,  to  begin  with  more  unconsciously,  now  in  a 
more  deliberate  and  systematic  way,  but  often  halting  and  uncertain 
in  its  choice  of  the  right  lines  of  progress  and  frequently  baulked  by 
political    and    administrative    hazards    and    irrelevant    considerations. 
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Above  all,  this  work  requires  firmness  and  authority,  and  certainly 
not  that  splitting  up  of  authority  among  numerous  parallel  organs 
which  frequently  under  the  present  administrative  conditions  obstruct 
each  other,  obscure  the  outlook,  the  planning  of  the  great  lines,  and 
damp  the  necessary  power  of  organisation.  The  possibilities  of  traffic 
technique  and  hygiene  as  well  as  other  practical  considerations  all 
point  in  the  same  direction:  that  of  a  new  great  city  into  which  life  will 
again  be  inspired,  in  which  the  houses  and  their  surroundings  will  be 
endowed  with  two  qualities,  so  closely  allied,  of  being  useful  to  health 
and  at  the  same  time  to  the  spiritual  property  of  man  to  an  extent  and 
in  a  form  which  nineteenth-century  city-dwellers  never  dreamt  of. 
Also  in  this  particular  field  it  is  confirmed  that  invisible  values  are  the 
most  real  and,  in  a  true  sense,  the  most  practical  ones.  It  is  only 
speculators,  to  whom  land  is  nothing  more  than  building  sites,  and 
similar  surviving  types  of  Neanderthal  man  who  failed  to  see  this.  The 
most  intelligent  housing  speculators  have  already  realized  that  it  serves 
their  purely  private  economic  interest  best  to  reckon  also  with  the 
invisible  values,  even  though  they  may  not  understand  them.  Finally,  it 
may  be  noted  that  in  the  most  recent  times  certain  housing  schemes  have 
been  carried  out  in  a  way  which  shows  that  these  values  have  been 
appreciated  from  the  true  social  point  of  view. 

Already  in  the  great  city  of  to-day  it  is  well  known  that  a  nucleus 
has  been  formed  in  which  it  proves  practical  to  concentrate  the  various 
public  offices,  institutions,  central  premises  of  the  works-communistic 
societies,  the  offices  of  insurance  companies,  credit  associations,  savings 
banks,  industrial  enterprises,  and  so  forth  as  well  as  the  greater  retail 
stores  and  the  offices  and  warehouses  of  big  commerce.  For  social 
reasons  it  is,  moreover,  practical  to  place  factories  either  in  special 
industrial  quarters  or,  if  they  must  be  spread  for  particular  technical, 
mercantile,  or  other  valid  reasons,  at  any  rate  in  such  a  way  that  they  do 
not  become  a  nuisance  to  the  residental  quarters  in  the  usual  ways  which 
under  the  present  haphazard  conditions  give  rise  to  countless  disputes 
and  lawsuits,  the  great  waste  of  economy  and  intellectual  forces  involved 
in  which  may  indeed  only  be  avoided  in  future  by  a  deliberately  worked 
out  town  and  country  plan.  The  residential  quarters  may  now  be  placed 
entirely  outside  the  aforesaid  public,  general  economic,  mercantile,  and 
industrial  centres  and  may  be  spread  over  larger  areas,  in  large  parts 
of  which  freehold  one-family  houses  may  be  built  instead  of  tenement 
houses.  As  late  as  the  end  of  the  nineteenth  century  the  one-family 
house  on  the  outskirts  of  the  citv  in  rural  surroundings  was  a  privilege 
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of  the  well-to-do.  In  Denmark,  as  in  most  other  countries,  the  so-called 
'villa  quarters'  originate  particularly  from  the  seventies,  eighties,  and 
nineties  as  an  upper-class  movement.  But  the  new  technique  of  traffic 
and  housing  of  the  twentieth  century  has  opened  up  possibilities  of 
bringing  the  one-family  house  in  healthy  surroundings  within  the  reach 
of  the  great  mass  of  the  population.  It  has  indeed  become  a  fairlj'' 
prevalent  habit  to  bewail  in  a  certain  neo-romantic  spirit  modern  mecha- 
nical production  and  traffic  technique  and  to  regard  a  mechanization  of 
life  resulting  herefrom  as  a  characteristic  feature  of  modern  society  as 
compared  with  that  of  earlier  and  supposedly  better  times.  This  would 
appear  to  be  a  one-sided  view.  It  is,  as  I  have  pointed  out  before,  not 
the  typification  in  itself  which  is  unfortunate,  not  even  that  for  which 
conditions  are  provided  by  mechanization  or  mechanical  reproduction; 
and  it  applies  not  only  in  the  case  of  movable  utilities  but  also  in  respect 
of  real  property  buildings.  In  these  fields,  too,  the  old  handicrafts  of  the 
best  periods  worked  according  to  certain  types  which  by  their  different 
measurement,  proportions,  and  colours  had  proved  through  centuries  of 
experience  to  be  equally  practical  and  spiritually  satisfactory.  It  is  not, 
therefore,  the  typification,  reproduction,  or  if  you  like,  the  mechanization 
as  such,  but  rather  the  socially  haphazard  mass  production  here  and 
there  and  without  discipline  and  order,  directed  by  unintelligent  profit- 
hunting,  which  leads  to  a  confused  and  annoying  state  of  affairs  in  the 
domains  of  both  immovable  and  movable  property,  unsatisfactory  from 
the  point  of  view  both  of  practical  economy  and  of  spiritual  values,  and 
which  inter  alia  has  led  to  the  muddled  and  disorderly  building  of  tall 
and  low  houses  in  all  possible  styles  on  the  outskirts  of  the  city.  But 
there  is  no  reason  to  regard  this  feature  as  the  hall-mark  of  modern 
society  and  therefore  pine  for  earlier  times.  As  far  as  I  can  see,  this 
feature  is  a  quality  of  a  transition  period  and  particularly  so  the  change 
of  the  nineteenth  century  from  handicrafts  to  big  industry  with  the 
confusion  naturally  resulting  therefrom.  Those  who  in  more  recent  times 
possess,  as  it  were,  the  faculty  of  hearing  the  grass  of  life  grow  may  in 
various  fields  trace  tendencies  which,  when  authoritatively  gathered  and 
guided,may  lead  to  the  social  discipline  and  order  in  production  which  will 
lead  us  to  the  most  economic  results  and  to  a  new  beauty;  and  in  this 
way  the  broad  mass  of  the  population  may  obtain  a  share  in  the  tech- 
nical progress  and  the  spiritual  goods  which  earlier  society  never  dreamt 
of,  and  which  were  at  best  reserved  as  a  privilege  for  the  upper  classes 
of  earlier  times. 

Socially  the  most  important  field  of  the  present  and  coming  period 
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will  be,  in  my  opinion,  the  spiritual  relation  of  man  and  liis  dwelling 
to  the  surrounding  world  and  all  that  belongs  to  it.  As  far  as  I  can  see, 
it  will  be  unpractical  in  the  most  innate  sense  to  go  on — as  both  private 
capitalism,  socialism,  etc.,  do — occupying  all  the  thoughts  of  mankind, 
of  the  upper  class  as  well  as  the  working-classes,  with  the  material 
economic  good.  The  fatiguing  struggle  which  is  carried  on,  the  endless 
tug-of-war  between  the  organisations  of  men  and  employers  about 
relatively  small  amounts,  often  mere  fractions  of  a  penny  more  or  less 
per  hour,  is  not  worth  the  material  good  at  stake.  This  systematic 
struggle,  these  periodically  recurring  conflicts,  represent  not  only  an 
enormous  social  waste  of  good  energy  on  both  sides,  but  from  a  purely 
practical  and  economic  point  of  view  these  fights  mean  an  absolutely 
disproportionate  waste  of  the  community's  values  and  require  an  admi- 
nistrative war-organisation  which  might  be  more  usefully  applied  to 
intimate  co-operation  with  a  view  to  discipline  and  order  in  production. 
But  as  long  as  the  thoughts  of  all  continue  monomaniacally  to  circle 
round  the  material  values,  a  little  more  or  less  money  for  consumption 
of  the  generic,  rapidly  perishing  goods  serving  material  requirements, 
there  is  no  possibility  in  sight  of  ending  these  struggles.  What  I  began 
by  stressing  I  now  repeat  in  the  different  fields:  the  invisible  spiritual 
values  are  essentially  the  most  practical  ones,  those  best  adapted  to  the 
demands  of  life,  and  ultimately  those  which  may  economically  save  the 
greatest  loss  of  values  for  the  community.  The  monomania  of  this  so- 
called  social  struggle,  the  primitive  obsession  of  material  goods  is, 
however,  not  only  the  fault  of  the  opposing  parties  but  also  of  social 
science  and  the  lack  of  co-operation  between  sciences.  The  cause  is  here 
not  only  the  oft-mentioned  one-sided  economic  schools,  although  their 
share  may  be  an  essential  one;  it  is  also  the  watertight  partitions 
between  the  different  sciences  which  stand  in  the  way  of  the  true 
comprehensive  and  balanced  view  of  life,  the  broad  outlook.  Here  it 
should  be  stressed  not  only  that  economics  and  law  go  their  own  ways, 
but  also  that  social  science,  the  sciences  of  nutrition  and  medicine, 
psychology  and  aesthetics,  all  move  in  their  own  grooves.  But  if  w'e 
want  to  illuminate  the  social  importance  of  the  shillings  and  pence 
which  represent  the  all-embracing  purpose  of  the  so-called  social 
struggle  the  main  results  from  the  different  fields  of  experience  of  man 
must  be  collected.  In  this  survey,  this  compilation,  we  must,  of  course, 
confine  ourselves  solely  to  the  established  results  in  the  different 
spheres. 
Now  it  should  be  noted  in  the  first  place  that  the  actual  material 
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deviations  one  way  or  the  other  worth  considering  at  all  aie  not  so 
essential  or  perceptible  on  the  background  of  the  real  wages  of  to-day 
that  they  may  determine  human  welfare  or  happiness  in  the  material 
sense.  What  may  be  generally  achieved  in  this  respect  by  changes  in 
the  distribution  of  income  and  property  illustrates  in  a  way  the  fight  for 
wages  and  the  results  to  be  expected  therefrom.  Let  us  now,  for  instance, 
take  a  definite  small  figure  as  our  starting-point,  such  as  30,000  Kr. 
or  roughly  £1,500  annually,  as  the  maximimi  justifiable  income.  Any 
figure  will,  of  course,  be  arbitrary,  but  that  is  of  no  importance  in  this 
connexion,  where  we  are  only  concerned  with  illustrating  the  broad 
outline  of  the  phenomenon.  Even  a  socialistic  state  carmot  avoid  allotting 
an  income  of  this  nature  to  the  leading  organising  capacities.  In  the  well- 
founded  opinion  of  many,  essentially  higher  figures  must  be  quoted  if 
these  capacities  are  to  be  attracted:  but  let  us  now  stick  to  this  small  figure 
as  a  starting-point  which  is  not  to  be  disputed — it  may  certainly  be 
substantiated  that  this  figure  is  not  too  high,  as  several  labour  leaders 
in  different  countries  draw  corresponding  incomes.  In  Denmark  there 
were,  according  to  the  revenue  statistics  of  the  taxation  year  1927-8, 
about  2,400  persons  whose  income  exceeded  £1,500  per  year.  Among 
these  is  a  number  of  leading  capacities  in  all  trades  and  professions.  Out 
of  these  2,400  persons  1,600  had  incomes  of  less  than  £2,300.  Consider- 
ing the  previously  quoted  statistics,  according  to  which  by  far  the  greater 
income  in  Denmark  is  derived  from  work  and  not  from  interest  on 
capital,  the  majority  of  the  2,400  persons'  income  will  be  derived  from 
work  even  if  we  allow  a  fairly  wide  margin  for  income  derived  from 
capital  in  the  highest  group  of  income.  Now  even  if  we  were  to  cut 
down  all  these  incomes  to  £  1,500 — I  entirely  disregard  all  the  prac- 
tical difficulties  due,  for  instance,  to  the  consideration  of  working 
capital,  etc. — and  even  if  we  were  generally  to  treat  the  passive  capi- 
talists particularly  harshly  and  in  their  case  went  below  the  £1,500 
limit,  and  consequently  also  included  interest-earners  whose  incomes 
were  below  this  limit,  a  distribution  of  the  surplus  among  the  rest  of  the 
population  would  hardly — on  a  rough  estimate — mean  more  than  about 
£  4  annually  per  head;  and  even  if  in  this  distribution  we  confined 
ourselves  to  the  families  whose  income  did  not  exceed  a  certain 
low  minimum,  and  which,  therefore,  might  particularly  need  a  supple- 
ment, there  would  hardly  be  more  than  a  maximum  of  £  20  a  year 
per  family  to  distribute.  A  similar  meagre  result  would  be  obtained  if 
we  distributed  the  entire  capital  which  the  highest  group  of  taxpayers 
in  the  country  were  supposed  to  own  in  excess.  It  is  therefore  now  fairly 
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generally  agreed  by  social  economists  that  the  way  of  distribution  could 
not  lead  to  any  essential  increase  in  the  welfare  or  happiness  of  the 
great  population.  And  it  is  highly  probable  that  much  more  could  be 
achieved  by  an  increase  of  production  which  might  be  expected  particu- 
larly if  there  were  better  co-operation  between  the  chief  parties  in 
industry  than  is  now  the  case. 

In  respect  of  this  generally  accepted  negative  solution  of  the  problem 
of  distribution  a  very  essential  reservation  should,  however,  in  my 
opinion  be  taken.  If  we  are  to  be  quite  fair  to  the  broad  mass  of  popula- 
tion, and  to  the  working-class  in  particular,  it  is  not  sufficient  merely 
to  ascertain  the  relatively  poor  result  to  which  a  presumably  more  just 
distribution  of  goods  would  lead.  We  must  go  on  to  examine  the 
significance  of  this  result  in  relation  to  the  different  kinds  of  require- 
ments. Now  if  we  assumed  that  it  would  be  a  fairer  distribution 
of  income  if  each  worker's  family  received  an  increase  of  £  20  per 
year,  or,  which  amount  would  have  to  be  shared  by  several  indi- 
viduals, then  it  is  true  that  this  increase  has  no  essential  or  per- 
ceptible significance  to  the  welfare  in  respect  of  that  big  main  item 
in  the  account,  the  daily  material  requirements,  in  other  words  the 
consumption  of  all  kinds  of  food,  etc.  It  is,  however,  far  more  important 
to  ascertain  that  the  increased  satisfaction  of  these  requirements  means 
nothing  essential  to  health.  If  we  speak  of  the  minimum  of  existence 
the  meaning  is  somewhat  obscure,  as  this  term  is  applied  to  different 
things,  and  here  again  we  must  distinguish  according  to  the  nature  of 
the  requirements.  We  must  therefore  ask  which  requirements  are  borne 
in  mind  if  we  base  our  arguments  on  the  notion  of  the  minimum  of 
existence.  If,  in  respect  of  food,  we  take  the  minimum  of  existence  to 
mean  the  quantity  of  food  on  which  man  may  exist,  but  only  at  the 
expense  of  a  certain  deterioration  of  health,  it  must,  of  course,  be  rejected 
as  a  starting-point  for  any  social  investigation.  The  minimum  of 
existence  as  to  food  must  therefore  be  taken  to  mean  the  quantity  of 
food  (calories)  w^hich  is  necessary  to  preserve  full  physical  health  during 
the  execution  of  the  work  to  be  done  by  the  person  in  question.  If  we 
take  the  minimum  of  existence  in  this  sense  it  will,  however,  in  the 
experience  of  more  recent  science,  prove  that  the  minimum  of  existence 
in  respect  of  this  kind  of  requirement  is,  of  course,  not  only  the  cheapest 
in  relation  to  greater  consumption  but  also  the  healthiest.  There  are 
certainly  divergencies  of  opinion  on  other  questions  within  modern 
food-research;  but  one  result  at  any  rate  is  certain:  that  the  view^  of 
earlier  science  in  respect  of  the  quantity  of  food  (the  number  of  calories) 
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required  for  healthy  nutrition  is  wrong,  and  particularly  that  the 
quantity  of  the  most  expensive  foods,  albuminous  substances  (particu- 
larly meat,  eggs,  etc.),  certain  fat  products,  etc.,  which  were  tradi- 
tionally looked  upon  as  necessary,  are  not  only  unnecessary  but  in 
many  cases  harmful  to  health.  The  life  insurance  companies  have  indeed 
everywhere  introduced  special  tariffs  with  more  expensive  premiums 
for  obese  persons,  as  experience  shows  them  to  have  a  higher  mortality, 
but  it  is  a  fact  that  simple  food — provided  of  course  that  it  is  composed 
in  the  right  way  and  thus  supplies  the  necessary  number  of  calories  for 
work — is  also  the  healthiest  finds  its  proof  in  all  historical  experiences. 
The  people  whose  food  habits  were  the  most  simple  were  always  the 
strongest  and  most  victorious  in  the  peoples'  fight  for  existence.  The 
greatest  of  all  examples  will  suffice.  The  Roman  people,  consisting 
originally  of  only  a  small  community  which  gradually  through  almost 
incredible  tenacity  conquered  the  whole  of  Italy  and  then  world  domi- 
nion, was  indeed  not  the  Roman  people  we  know  from  the  Imperial 
period  but  an  exceedingly  hardy  and  tough  race  whose  daily  food  was 
the  simplest  of  all.  To  this  day  it  is  a  well-known  experience  that  it  is 
very  often  people  from  the  most  barren  and  poor  districts  who  also  in 
the  great  cities  come  out  best  in  the  fight  for  existence. 

What  any  community  may  crave  in  respect  of  these  requirements  is 
that  the  health  of  none  of  its  members,  children  or  adults,  is  impaired 
by  malnutrition.  On  the  other  hand,  no  community  has  any  duty 
whatever  to  obtain  for  its  members  a  satisfaction  beyond  that  minimum 
of  existence  which  in  respect  of  these  very  requirements  is  a  condition 
of  health,  or  at  any  rate  a  safeguard.  It  is  immaterial  in  this  connexion 
that  a  number  of  prosperous  people  ruin  their  health  by  eating  too 
much  or  too  expensive  food.  Diseases  or  death  due  to  malnutrition  the 
cause  of  which  is  solely  distress  are,  as  medical  experience  proves, 
extremely  rare  occurrences  in  the  societies  of  to-day.  The  general  rise 
of  labour-wages  throughout  the  last  generations  and  the  great  system 
of  social  relief  organised  by  the  State  or  private  foundations  usually 
prevent  such  cases  from  occurring.  If  there  are  at  the  present  time  per- 
sons or  groups  of  persons  who  do  not  obtain  the  sufficient  number  of 
calories  and  vitamins  necessary  for  their  work  through  their  food,  the 
cause  is  certainly  in  most  cases  a  wrong  choice  in  the  composition  of 
the  food  and  not  a  lack  of  means  to  obtain  sufficient  food. 

Therefore  the  education  of  youth  in  schools  in  the  right  choice  of  food 
or  the  composition  of  food  is  in  reality,  from  the  social  and  economic 
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point  of  view,  far  more  important  than  the  relatively  minor  economic 
advantages  about  which  the  social  war  is  now  waged. 

So  much  may  then  be  determined  in  the  problem  of  distribution  that 
in  respect  of  this  kind  of  requirement,  the  material  requirement  for 
consumption,  the  minor  annual  amount  of  money  which  may  be  involved 
per  family  would  mean  no  essential  increase  in  the  welfare  or  health 
of  the  great  population.  If,  however,  we  go  on  to  the  other  requirements, 
those  which  are  not  concerned  with  the  numerous  perishable  generic 
consumption  goods  but  with  the  lasting  utilities,  and  here  in  the  first 
place  that  requirement  which  after  food  is  of  the  greatest  practical 
importance — the  dwelling,  the  result  will  be  different,  for  it  is  evident 
that  in  respect  of  this  requirement  about  f  20  per  years  is  of  essential 
significance  to  a  family  belonging  to  the  great  population.  Rent  is 
to  the  working  population,  and  to  the  common  urban  population 
generally,  a  very  heavy  item  on  the  annual  budget  of  the  family. 
Moreover,  the  families  of  the  city  tenement-houses  do  not,  from  the 
point  of  view  of  health  and  beauty,  obtain  true  value  for  their  rent. 
It  is  probable  that  in  most  places  it  could  not  be  cheaper,  so  there  is  no 
reason  to  blame  the  owners.  It  is,  after  all,  impossible  to  offer  more  for 
the  money  available.  But  it  will  presumably  be  evident,  in  view  of  what 
I  have  previously  said  about  housing  conditions  in  great  cities,  that  also 
in  this  field  it  is  quite  irrelevant  to  speak  about  a  minimum  of  existence 
in  relation  to  a  higher  rung  on  the  ladder.  Health  and  impressions  of 
beauty  are,  as  I  have  shown,  inseparable.  For  complete  health  the  com- 
mon population  as  well  as  other  classes  require  an  everyday  existence  in 
the  pure  air  and  the  spiritually  refreshing  surroundings  which  in  actual 
life  are  two  sides  of  the  same  thing. 

To  the  creation  of  such  dwellings  also  for  the  general  population  even 
the  aforesaid  small  amount,  f  20  per  year  would  no  doubt  mean  an 
essential  contribution.  No  reasonable  person  would,  of  course,  think  of 
dividing  up  in  the  rough  manner  described  above  a  number  of  incomes 
assumed  to  be  too  great,  and  naturally  a  distribution  of  this  nature  would 
be  impossible  to  carry  out  in  practice.  This  distribution  is  here  only  taken 
as  a  starting-point  of  a  social  inquiry  into  an  estimate  of  the  various 
human  requirements.  If  we  co-ordinate  the  result  of  this  inquiry  and 
estimate  with  what  I  have  previously  stressed  about  the  materialistic 
nature  of  the  class  warfare,  I  cannot  see  but  that  this  opens  up  a 
possibility  of  raising  this  continual  struggle,  with  its  destruction  of 
social  values,  to  a  higher  level;  of  diverting  this  battle  from  the  present 
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narrow-minded  operations  with  those  shillings  and  pence,  which  only 
disappear  without  rendering  appreciable  or  lasting  value  to  the  popula- 
tion in  its  daily  extensive  consumption  of  food  and  other  passing  goods, 
to  a  more  rational  understanding  between  these  parties,  enabling  them 
under  peaceful  conditions  to  concentrate  all  thoughts  and  interests  on 
the  lasting  solid  values,  those  values  which  from  a  social  point  of  view 
are  the  most  ponderable,  the  fixed  points  in  the  changing  conditions  of 
human  life;  in  other  words,  the  values  associated  with  the  home  and 
dwelling  of  the  family,  so  that  thoughts  and  interest  may  be  directed 
towards  creating  in  the  city-society  of  to-day  the  most  healthy  and 
spiritually  the  most  satisfactory  setting  for  the  family  life  of  the  general 
population.  In  the  present  state  of  social  war  the  workers  and  their 
leaders  cannot  be  blamed  for  endeavouring  in  wage  negotiations  to 
squeeze  as  much  as  possible  out  of  the  immediate  situation,  for  they  feel 
that  what  they  gain  for  the  company  by  wage-cuts  will  ultimately  end 
as  profits  to  the  shareholders  with  whom  they  are  not  concerned,  in- 
cluding sometimes  big  speculators.  This  feeling  may  be  more  or  less 
unjustified  in  a  number  of  cases,  but  it  is  undeniably  right  in  other 
cases;  and  often  it  is  not  easy  even  for  experts  to  distinguish  or  estimate 
which  is  the  case.  If,  on  the  other  hand,  big  industry,  including  also  the 
industrial  trusts,  continue  along  what  I  have  previously  described  as  the 
works-comnumistic  line,  which  some  of  the  greatest  and  best  managed 
companies  of  big  industry  already  instinctively  follow;  if  in  the  coming 
period  they  become  consciously  and  systematically  real  communities 
within  the  community  and  arrive  at  a  real  domination  of  speculators' 
raids  and  shareholders'  graft,  and  a  reasonable  regulation  of  dividends, 
which  is  ultimately  in  the  interest  of  the  company,  its  leaders,  and  all 
sound  shareholders  because  it  secures  a  steady  development,  this  domi- 
nation of  the  dividend  interest  will  at  the  same  time  lead  to  greater 
possibilities  of  saving  up  special  funds  in  the  interest  of  the  workmen 
an  other  employees,  and  more  especially  a  housing-fund.  By  an  arrange- 
ment of  this  nature  a  reasonable  proportion  of  the  profits  will  not  be 
thrown  haphazard  from  one  gully,  that  of  the  materialistic  demands 
of  the  shareholders,  into  another  gully,  that  of  the  passing  consumption 
by  workers  of  a  number  of  daily  minor  material  values  which  in  reality 
supply  no  appreciable  or  lasting  joy;  and  the  result  achieved  will  be 
that  the  profits  in  the  first  place  serve  the  lasting  benefit  of  the  workers 
and  their  families.  And  by  this  arrangement  the  worker  would  have 
'  obtained  the  most  important  conditions  of  lasting  social  peace,  the  secure 
feeling  of  belonging  to  a  community,  the  enterprise  in  which  he  does  his 
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daily  work,  not  a  community  by  which  he  considers  himself— with  more 
or  less  justification— exploited,  and  which  he  views  with  hostility,  but  a 
real  community  of  which  he  has  the  feeling  of  being  a  member  and  with 
whose  interests  he  associates  himself,  because  in  this  community  there 
is  that  equilibrium  and  control  of  conflicting  interests  which  must  be 
present  in  any  just  society,  and  in  which  he  therefore  realizes  that  the 
individual  and  equally  necessary  factors  of  the  enterprise  each  receive 
what  is  due  to  them,  the  leader's  organising  abilities,  capital,  and  his 
own  labour.  If  this  arrangement  were  carried  into  practice  wage-regula- 
tion would  be  a  fairly  dispassionate  affair,  as  it  would  not  be  a  cardinal 
matter  to  the  workman,  if  for  instance  during  a  difficult  financial 
competition  between  the  company  and  other  home  or  foreign  companies, 
his  wages  were  reduced  slightly,  provided  he  would  then  at  any  rate 
be  certain  that  the  total  profits  of  the  company  would  also  accrue  to 
him  as  well  as  to  the  other  justified  factors  and  create  lasting  values 
for  him.  On  the  other  hand,  the  profit-sharing  system  which  has  often 
been  advocated  is  not  in  my  opinion  unconditionally  favourable.  A 
system  of  this  kind  may  be  practical  in  the  case  of  certain  groups  of 
enterprises,  but  as  a  general  system  it  will  hardly  be  satisfactory  in  the 
long  run  because  it  does  not  do  away  with  the  materialistic  deep;  it  does 
not  in  itself  provide  any  qualitative  estimate  of  human  requirements. 
It  may  in  some  special  forms  lead  to  a  certain  amount  of  saving,  but  it  is 
not  based  on  the  most  important  element:  the  creation  of  the  lasting 
spiritual  qualities  and  values. 

The  hitherto  known  conflicting  social  and  political  powers,  both 
private  capitalism,  socialism,  and  communism,  are  all  unsuited  to  lead 
the  community  to  a  higher  state  of  law;  they  are  unsuited  simply 
because  ideologically  they  direct  the  thoughts  of  man  towards  the 
material  values.  Private  capitalism  on  the  one  hand  and  socialism  and 
communism  on  the  other  are  like  beasts  fighting  for  the  same  material 
prey.  The  task  of  paramount  importance  is  to  create  a  new  spirit  in 
the  treatment  of  social  problems.  It  must  be  proved  that  the  material 
profit,  for  which  the  known  social  schools  fight,  is  not  worth  the  battle. 
Only  then  will  the  combat  cease.  The  so-called  'social  problem'  wants — 
as  I  have  endeavoured  to  show — to  be  struck  off  the  agenda  as  the 
food-problem  of  which  it  has  hitherto  taken  shape.  The  relatively  small 
quantity  of  food  which  men  require  for  their  health,  and  the  simplicity 
of  which  is  indeed  a  condition  of  health,  may  be  secured  for  any 
member  of  the  community  to-day.  As  far  as  I  can  see  the  social  problem 
of  the  future  must  therefore  to  an  increasing  extent  be  of  a  hygienic 
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and  spiritual  nature.  But  the  ruling  social  schools  that  are  at  the  back 
of  the  struggle  between  the  various  political  parties,  of  all  shades,  are 
not  only  false  and  apt  to  mislead  the  population  because  they  are  all 
based  on  a  one-sided  superficial  materialism,  but  also  wrong  because, 
as  I  have  endeavoured  to  show  before,  each  of  them,  private  capitalism, 
socialism,  and  communism,  even  in  the  sense  of  purely  economic  systems 
of  law,  can  only  validly  apply  to  a  fairly  limited  field  of  practical  law, 
whilst  by  their  untenable  generalizations  they  have  one  and  all  claimed 
the  domination  of  all  economic  life. 

If  a  reasonable  portion  of  the  profits  of  the  big  industrial  communities 
or  enterprises  were  applied  to  a  fund  for  the  purpose  of  creating  lasting 
values  there  would  be  considerable  possibilities  of  solving  the  great 
social  problem  dealt  wdth  above,  the  right  distribution  of  the  dwellings  of 
the  great  population  according  to  a  town  and  country  plan,  and  at  the 
same  time  of  initiating  lasting  social  peace  in  the  most  important  urban 
trades.  Here  is  a  task  which  can  only  be  taken  up  technically  and  financi- 
ally by  big  industry.  The  government  and  the  local  municipalities  have 
not  the  power — least  of  all  under  the  present  confused  political  conditions 
in  most  countries— to  cope  with  the  problem.  But  if  the  task  is  attacked 
on  a  practical,  i.e.  a  broad  social  basis,  big  industry  will  be  able  to  cope 
with  it  in  organised  co-operation  with  the  other  works-communistic 
societies,  credit  associations,  savings  banks,  insurance  companies,  and 
commercial  banks.  While  modern  traffic  technique  has  made  it  possible 
for  the  working  population  to  live  relatively  far  away  from  their  places 
of  work,  the  typified  mechanical  technique  of  to-day  has  created  favour- 
able conditions  for  producing  one-family  houses  at  a  reasonable  price 
through  the  full  utilization  of  the  advantages  of  large-scale  organisation 
and  mass  production  in  the  case  of  the  more  important  building  mate- 
rials. And  the  greater  the  scale  of  the  plan,  the  more  extensively  and 
socially  the  task  is  undertaken,  the  greater  will  be  the  possibilities  of 
economy  through  the  standardization  of  building  materials.  Whether  a 
common  housing  fund  for  all  industry,  or  a  number  of  special  funds 
for  the  different  groups  of  industry  or  for  the  greater  enterprises  indivi- 
dually, should  be  established  is  purely  a  question  of  expediency  which 
there  is  no  need  to  discuss  at  the  outset;  the  main  point  is  that  the 
guiding  star  of  the  entire  scheme  is:  a  broad-minded  plan  giving  the 
best  economic  results.  If  modern  architecture  produces  in  the  first  place 
practical  types  of  houses  with  different  simple  measurements  and  pro- 
portions giving  both  the  greatest  economy  and  the  greatest  beauty  as 
in  the  best  period  of  handicrafts,  the  majority  of  separate  building  parts 
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could  be  manufactured  as  standard  products;  and  in  this  way  all  the 
technical  and  hygienic  progress  which  we  have  achieved  to-day,  lighting, 
heating,  and  bathing  devices,  etc.,  which  are  now  everywhere  the  pro- 
perty of  the  upper  classes,  may  be  placed  within  the  reach  of  all.  And 
it  is  our  experience  that  the  standardization  of  building  parts  and  houses 
need  not  in  any  way  be  synonymous  with  trivial  and  dull  monotony. 
Through  the  exercise  of  discretion  in  the  placing  of  houses  and  gardens 
and  a  certain  change  in  the  type  of  houses  our  skilful  architects  and 
garden  designers  have  succeeded  in  creating  the  necessary  life  and 
variation  in  the  urban  landscape.  With  such  types  of  houses  in  such 
surroundings  a  basis  is  created  for  the  physical  and  spiritual  heaith  of 
the  great  population,  and  not  least  of  the  growing  generation,  in  com- 
parison with  which  a  few  shillings  and  pence  more  or  less  for  material 
consumption  are  completely  irrelevant.  And  what  is  particularly  im- 
portant to  a  steady  development  of  social  conditions  is  that  the  right 
of  property  will  be  invested  in  the  eyes  of  the  great  population  and  their 
children  with  that  living  concrete  spiritual  content  which  gives  the 
family  and  man  a  solid  foundation  in  life.  Social  economy  and  spiritual 
values  are  in  the  inner  sense  closely  connected.  Mighty  productive  values 
of  a  purely  economic  nature  often  issue  directly  or  indirectly  from  the 
latent  spiritual  property  of  man,  in  the  form  of  joy  in  work,  vitality  and 
optimism,  happiness  in  co-operation  with  others,  and  faith  in  other 
persons.  Those  men  whom  the  more  external  and  so-called  practical 
characters  regard  as  poets  and  dreamers  are  in  reality  the  greatest 
social  economists.  The  Danish  poet  Stuckenberg  has  written  these  lines: 

Oh,  thou  my  chdldhood's  garden  throug'd  with  birds, 
My  boyhood's  fair  green  strip  of  land, 
Where  twixt  low  boughs  of  elm  and  the  fresh  hedge 
Of  hawthorn  lilies  of  the  valley  grow. 

Here  in  the  road  I  stand,  leaning  on  thy  gate, 
And  gaze  into  thy  green  radiant  calm. 
Into  the  sunlit  paths  and  shady  nooks, 
"While  rament's  gently  shower  on  the  road. 


I  am  returned  to  thee  to  rest  once  more. 
A  blissful  hour  in  peace  on  childhood's  lap. 
To  let  my  soul  recapture  that  sweet  smile 
Of  happy  boyhood  days  and  rosy  dreams. 
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This  poet  was  no  dreamer  wandering  far  from  reality,  and  in  fact 
these  lines  contain  a  profound  truth  of  social  economy.  They  express 
more  sound  economy  than  several  volumes  of  abstract  social  philosophy. 
The  ancient  Indians  were  right.  The  invisible  world  is  the  real  world, 
or  translated  into  modern  language,  the  invisible,  spiritual  values  are 
the  most  real  and  the  most  practical.  Those  types  of  men  who  fail  to 
understand  this,  whether  they  identify  themselves  with  one  or  the  other 
social  movement,  whether  they  belong  to  the  upper  or  the  lower  classes, 
will  perish  like  all  other  types  that  failed  to  follow  mankind  on  its  path 
towards  higher  forms  of  life. 


From  the  outset  the  new  form  of  property  right  must  be  protected 
against  the  restrictive  tendencies  of  prejudiced  theories  of  property 
and  fixed  social  schedules.  A  very  large  portion  of  what  I  have  called 
spiritual  property  rights,  whether  their  objects  are  movable  or  im- 
movable property,  will,  as  it  appears  from  the  above,  develop  in  the 
form  of  private  property  rights.  The  strong  personal  element  in  the 
relation  of  the  owner  to  the  thing,  being  of  a  non-economic  nature, 
will  often  in  this  particular  form  of  law  find  its  true  and  natural  ex- 
pression. 

This  renaissance  of  private  property  rights  in  the  realm  of  spiritual 
values  as  well  as  in  relation  to  intellectual  production  is  the  best  proof 
of  how  narrow  the  social  movements  hitherto  predominant,  com- 
munism and  socialism,  have  been  as  general  systems  of  law.  Far  from 
being  in  touch  with  the  future  they  are  obsolete  in  relation  to  new  big 
spheres  of  law  whose  importance  in  modern  life  is  increasing,  and  to 
which  the  future  is  open. 

But  it  would  be  equally  one-sided  if  we  applied  this  new  field  of  law 
solely  to  the  credit  of  the  form  of  private  property.  We  shall  find  that 
within  the  realm  of  the  spiritual  property  rights  we  may  in  certain 
respects  apply  side  by  side  with  private  property  a  communism  of 
industry,  in  a  metaphorical  sense,  as  the  access  to  spiritual  impressions 
in  great  and  important  fields  must  be  open  to  all:  this  form  of  law  does 
not  here,  any  more  than  in  the  materialistic  field,  imply  any  collective 
use  or  enjoyment;  here,  too,  it  is  in  reality  the  individual  who — as  in 
the  cases  of  private  property — alone  confronts  the  individual  good,  the 
particular  impression;   therefore  one   individual   may   derive   far  more 
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benefit  from  the  good  than  another;  it  is  only  the  access  in  general 
which  is  open  to  all;  but  it  is  communism  in  the  most  original  sense  of 
this  term.  A  legal  system  of  this  type  will,  as  far  as  things  of  our 
environment  are  concerned,  prove  expedient  in  relation  to  the  great 
natural  areas.  These  must  be  open  to  all.  In  this  connexion  it  must  also 
be  noted  that  a  large  number  of  intellectual  values  are  open  to  all  to-day. 
Impressions  of  art  are  the  common  property  of  all  through  museums, 
various  public  buildings,  etc.;  the  same  applies  to  literature  through  the 
public  libraries.  Finally  the  most  recent  technical  inventions,  in  par- 
ticular the  radio,  have  given  access  for  all,  practically  without  expense, 
to  the  domains  of  artistic  performance. 

The  truth  is  therefore:  the  greatest  joys,  the  intellectual  and  the  spi- 
ritual, cost  nothing.  They  are  open  to  all. 

Also  the  impression  of  buildings  may  presumably  in  certain  respects 
be  subject  to  a  certain  common  order.  As  I  pointed  out  in  the  section  on 
aesthetics,  the  appearance  of  buildings  cannot  be  the  affair  of  the  indi- 
vidual private  owner.  It  is  a  value  that  concerns  us  all,  and  which  must 
therefore  be  under  the  control  of  the  communitv  in  the  interest  of  all. 


VI 

LEGAL   FUNCTIONS   OF  THE  RIGHT   OF  PROPERTY. 

THE  REALM   OF   PROPERTY  RIGHTS 

1.  The  right  of  properly  is  not,  as  we  have  seen,  a  simple  integral 
phenomenon.  To  the  ordinary  mind  this  aspect  of  human  activity 
is  quite  simple  and  straightforward;  the  right  of  property  is  either 
the  ownership  of  the  individual  or  of  the  State;  and  the  private  law 
of  property  protects  exclusively  the  economic  interests  of  the  indivi- 
dual. In  both  respects,  however,  the  matter  is  considerably  more 
complicated  than  ordinarily  assumed.  In  the  first  place,  as  I  have 
endeavoured  to  show,  there  is,  besides  the  right  of  properly  of  private 
individuals  and  of  the  State,  a  new  intermediate  form  covering  all 
kinds  of  common  ownership  that  serve  the  community  or  the  general 
public,  but  whose  economy  is  independent  of  the  State.  This  inter- 
mediate form  is  found  in  the  associations  which  I  have  previously 
described  as  works-communistic  societies,  for  instance  co-operative 
societies,  credit  associations,  etc.  Moreover,  there  is  a  communism  of 
property  which  has  quietly  developed  throughout  centuries  apart  from 
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the  State,  and  whose  social  significance  for  this  reason  may  have  been 
ignored  or  under-estimated,  but  which  in  reality  fulfils  a  very  important 
social  function  by  relieving  the  State;  this  common  property  exists  in 
what  may  be  called  the  social  funds. 

But  in  the  next  place  the  private  right  of  property  itself  is  of  a 
complex  nature.  The  right  of  property  is  no  longer,  as  we  have  seen, 
an  exclusively  economic  factor.  It  is  also  the  legal  safeguard  of  other 
sides  of  human  nature.  Production  of  the  economic  values,  of  food, 
clothing,  etc.,  has,  particularly  in  the  last  hundred  or  a  hundred  and 
fifty  years,  assumed  gigantic  dimensions,  such  as  were  never  seen 
before,  not  least  owing  to  the  development  of  mechanical  technique, 
with  the  eflect  that  our  planet  is  now  capable  of  providing  food  for 
2000  million  human  beings,  whilst  in  the  year  1800  it  only  fed  640 
millions;  and  these  millions  are  considerably  better  fed  to-day  than 
they  were  then,  so  that  earlier  theories  holding  that  destitution  should 
necessarily  increase  with  the  numbers  of  the  population  are  now  only  of 
historical  interest.  But  even  if  natural  science  and  technique  should 
develop  so  far  as  to  enable  man  by  an  inconsiderable  effort  to  produce 
food  in  practically  unlimited  quantities,  rendering  economics  as  a  science 
superfluous,  the  right  of  property  will  survive  in  the  maturer  forms 
which  I  have  endeavoured  to  elucidate  in  the  foregoing:  as  intellectual 
property  and  spiritual  property. 

In  relation  to  the  various  human  needs  we  may,  as  shown,  divide  the 
objects  of  our  environment  into  two  groups.  One  comprises  all  the  dif- 
ferent things  which  compose  the  daily  environment  of  man,  the  durable 
things  or  works  for  use  or  application  in  the  widest  sense,  whether  it 
be  movable  property,  real  estate,  spiritual  works  of  various  kinds,  and 
so  forth;  the  other  includes  the  generic  goods  intended  for  consumption, 
money  and  bearer  instruments.  The  former  kind  of  things  or  works  are 
invested  with  a  particular  quality  distinguishing  them  from  the  latter 
kind;  briefly  this  quality  might  perhaps  be  termed  individuality.  In  the 
case  of  these  individual  things  the  right  of  property  has  a  twofold 
foundation.  In  the  first  place  an  economic  one;  the  production  of  the 
things  is  an  effort  of  work;  the  right  of  property  is  the  community's 
reward  for  an  effort  of  work  in  the  widest  sense,  viz,  by  the  owner  who 
tills  the  land,  builds,  etc.,  by  the  craftsman  who  works  the  material  and 
produces  new  things,  by  the  industrial  or  other  organiser,  by  the  intel- 
lectual producer,  the  artist  or  author.  The  right  of  property  is  first  and 
foremost  the  great  productive  factor.  And  provided  the  objects  are  alien- 


ated  by  the  producer,  the  individual  objects  of  use  in  particular  will  in 
the  great  majority  of  cases— if  we  consider  the  broad  outline  of  the 
question — be  purchased  for  means  which  represent  another  effort  of 
work  and  which  are  therefore  exchanged  for  the  former  effort,  liut  in 
the  next  place  the  individual  lasting  objects,  whether  they  remain  with 
their  original  owner,  the  producer,  or  are  transferred  to  others,  may 
indeed  be  applied  to  the  creation  of  certain  values,  particularly  asso- 
ciated with  their  individual  and  lasting  nature,  the  spiritual  values.  In 
the  numerous  cases  where  this  happens  the  right  of  property  is  there- 
fore, in  a  certain  sense,  based  on  a  twofold  foundation.  The  rights  to 
the  numerous  lasting  objects  of  daily  life  represent  in  a  special  degree 
the  democracy  of  property  rights;  it  is  not  least  due  to  these  that  the 
right  of  property  requires  the  most  vigorous  protection  by  the  com- 
munity; it  is  a  double  hardship,  particularly  to  the  common  people, 
when  the  things  which  they  have  not  only  acquired  through  their  own 
toil,  but  to  which  they  have  often  gradually  become  specially  attached, 
are  groundlessly  taken  away  by  others,  for  instance,  by  theft.  The  par- 
ticularly violent  reaction  of  the  popular  sense  of  justice  against  theft 
is  due  to  the  fact  that  this  crime  consists  in  purloining  the  effort  of  work 
of  another  without  labour,  and  that  an  individual  value,  which  can 
mean  nothing  to  the  thief,  often  attaches  to  the  stolen  thing. 

The  generic  goods  for  consumption,  such  as  corn,  coal,  etc.,  have  no 
individual  lasting  value,  they  disappear  as  individual  phenomena  in 
everyday  economy;  but  behind  their  production  and  treatment  there 
is  a  productive  effort  of  work  which  is  a  foundation  of  the  right  of 
property.  In  the  case  of  money  and  bearer  instruments  the  right  of 
property  is  founded  on  the  fact  that  they  represent  the  reward  for  an 
effort  of  work  in  the  widest  sense,  the  saving  of  the  necessary  and  desir- 
able working  capital,  of  special  renewal  funds,  reserves,  capitals  for 
purposes  of  maintenance,  pensions,  etc. 

So  far  the  position  of  property  in  production  and  distribution  has 
been  deliberately  treated  in  its  pure  form,  i.e.  the  right  of  property  is 
founded  on  the  community's  reward  for  a  certain  productive  effort  of 
work  or  in  the  case  of  certain  groups  of  objects  also  on  spiritual 
value  of  social  importance;  and  the  relation  between  effort  and  right 
of  property  is  regarded  as  being  in  equilibrium,  so  that  there  is  a  just 
proportion  between  the  effort  of  the  worker  or  producer  and  the  right 
of  property  he  has  acquired.  From  this  pure  relationship,  however.,  real 
life,  of  course,  in  many  cases  deviates  considerably;  and  this  is  parti- 
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cularly  due  to  the  fact  that  the  latter  group  of  generic  things,  money 
and  bearer  instruments  (shares,  bonds,  etc.),  are  frequently  interposed 
as  a  medium,  capital  in  the  narrow  sense,  between  the  effort  and  the 
reward  of  the  producer  or  worker,  and  that  this  medium  sometimes 
demands  a  profit  which  is  evidently  out  of  proportion  to  the  value 
staked  by  the  capital.  In  modern  times  it  is  particularly  the  bearer 
instrument  which  represents  capital  power.  It  has  been  rightly  em- 
phasized in  recent  years  by  political  economists  that  by  investing  these 
instruments,  shares  and  bonds,  with  the  bearer  quality,  i.e.  by  granting 
them  the  most  facile  legal  negotiability  to  which  a  document  can  attain, 
the  law  has  contributed  to  alienate  capital  from  the  interests  of  the 
working,  productice  community  and  made  it  an  entirely  dispassionate 
factor  which  passes  from  hand  to  hand  and  represents  only  one  interest, 
namely  that  of  extracting  the  greatest  possible  profits  from  productive 
society.  And  for  this  purpose  the  bearer  instrument  has  attained  a  con- 
siderable position  of  power  which  is  often  expressed  in  over-capitaliza- 
tion, the  issue  of  free  shares,  and  other  inflation  of  values.  Modern 
economic  society,  however,  cannot  do  without  the  bearer  instrument. 
And  if  we  undertake  a  comprehensive  survey  and  estimate  of  the  effects 
of  these  documents  in  the  community  under  normal  conditions  we  must 
conclude  in  the  first  place  that  the  benefits  derived  from  them  essentially 
outweigh  the  drawbacks  and  disturbances  they  cause  in  the  relation 
between  the  effort  and  the  reward  of  production;  but  in  the  next  place 
there  are  effective  measures  which  can  be  taken  even  against  these 
disturbances. 

If  we  now  distinguish  within  the  bearer  instruments  in  the  first  place 
between  public  bonds— credit  association  bonds,  government  bonds,  etc. 
— on  the  one  hand  and  shares  and  bonds  issued  by  private  companies 
on  the  other  hand,  it  is  evident  that  in  the  case  of  public  bonds  the  above- 
mentioned  abuses  are  out  of  the  question,  and  that  these  documents, 
owing  to  their  fixed  interest  and  good  security,  also  act  as  a  very  im- 
portant cog-wheel  which  in  a  useful  way  fits  into  and  supports  other 
sections  of  economic  life,  as  it  is  well  known  that  public  bonds  are 
preferably  used  for  funded  investments,  reserves,  and  similar  funds  in 
insurance  companies,  savings  banks,  industrial  and  commercial  com- 
panies, etc.,  for  the  investments  of  the  great  social  foundations  and  insti- 
tutions, and  also  private  savings,  renewal  funds,  and  for  similar  legitim- 
,  ate  purposes.  With  regard  to  shares  and  similar  instruments  it  is,  indeed, 
true  that  the  power  of  the  bearer  instrument  has  frequently  been  used 
to  inflate  values  unreasonably  and  to  draw  disproportionate  profits;  bul 
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if  we  are  to  judge  quite  fairly  we  must  not  gaze  one-sidedly  at  the 
individual  evil  cases  but  make  a  total  survey  of  the  average  profit  of  all 
shares.  It  is  by  no  means  superfluous  to  point  to  the  fact  that  there  are 
numerous  shares  which  return  little  or  no  profit.  The  average  dividend  of 
all  Scandinavian  joint-stock  companies  was  in  the  normal  years  before  the 
War  from  1904  to  1913,  6,77  per  cent.  Only  during  the  Great  War, 
1914 — 18,  the  averagedivided  amounted  to  14,80  per  cent.,  but  these  very 
abnormal  years  of  war  and  their  after-effects  show  that  life  itself  sets 
a  certain  limit  to  all  unhealthy  inflation.  How  much  is  now  left  of  that 
paper  mountain  of  shares  then  created,  after  the  storm  of  writing  down 
and  liquidation  raged  over  them  in  the  years  following?  Already  in  the 
years  1920 — 4,  the  average  dividend  had  fallen  to  7,36  per  cent.  Now,  of 
course,  the  statistics  of  company  dividends  can  only  be  accepted  with  a 
certain  reservation;  and  this  is  particularly  true  of  Scandinavian  com- 
panies, whose  form  of  balance  sheet  is  often  most  chary  of  information, 
and  whose  profits  may  frequently  be  looked  for  under  other  items  than  the 
dividend.  Nevertheless,  the  figures  quoted  indicate  a  certain  main 
tendency.  And  if  at  the  same  time  we  consider  that  among  all  the  com- 
panies there  is  only  a  certain  limited  group  which  returns  the  very 
large  dividends,  we  must  realize  in  our  final  judgment  of  the  special 
abuses  in  this  sphere  that  apart  from  certain  abnormal  periods  the 
disturbance  which  the  power  of  shares  may  cause  in  the  true  propor- 
tion between  the  effort  and  remuneration  of  productive  power  will 
be  relatively  limited  in  extent,  though  in  certain  countries  far  greater 
than  in  others.  Socially,  on  the  other  hand,  it  is  far  worse  that  even  in 
the  least  capitalistic  countries  abuses  of  capital  power  can  take  place 
within  the  greatest  productive  companies.  The  true  effective  measure 
against  this,  however,  is  not  the  abolition  or  confiscation  of  this  kind 
of  private  property,  but  as  I  have  endeavoured  to  show  above,  complete 
discipline  and  order,  also  in  the  profits  of  capital,  by  which  both  capital 
and  productive  labour  may  secure  stable  and  just  conditions. 


2.  In  a  legally  scientific  investigation  I  have  examined  in  detail  the 
nature  of  the  right  of  property  and  its  forms  of  working^).  From  these 
investigations  I  will  here  present  certain  main  points. 

a.  The  Content  of  the  Right  of  Property.  The  right  that  we  call  the 
right  of  property  consists  of  four  powers,  namely  1.  The  power  practi- 

1)  Se  Fr.  Vinding  Kruse:  The  Right  of  Property,  1939,  pp.  105—145. 
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cally  to  dispose  of  the  thing,  e.g.,  to  plough,  sow  and  reap  profit  from  a 
real  estate,  to  use  and  enjoy  movables,  e.g.,  furniture  and  the  like — 
which  may  be  called  inner  disposal — 2.  Power  to  sell,  pawn,  mortgage, 
let  out  the  thing  for  hire — which  may  be  called  outer  or  outward  disposal 
— 3.  Power  to  encumber  the  thing  together  with  all  the  owner's  other 
things  with  ordinary  obligations  of  debt,  by  which  the  whole  estate  of 
the  owner  serves  as  a  basis  of  credit  for  his  obligations.  For  instance 
when  I  enter  upon  an  obligation  to  pay,  e.g.,  £25,  the  creditor,  if  I  cannot 
pay  the  money  in  due  time,  can  levy  a  distraint  on  all  my  chattels,  on 
all  my  estate,  and  take  payment  out  of  the  sale  (e.g.  bankrupty  sale),  i. 
Power  to  dispose  by  will  of  the  property  left. 

Each  private  sphere  of  property  is  a  world  in  itself,  with  its  own 
internal  administration  and  with  its  external  transactions  and  con- 
tracts; and  the  performance  of  these  is  incumbent  not  only  on  the 
individual  goods,  real  estate,  articles  of  commerce,  stocks,  etc.,  which 
have  been  specially  pledged,  but  on  the  entire  sum  of  all  the  owner's 
goods  or  belongings.  Without  this  liability  attaching  to  all  that  the 
owner  now  possesses  or  in  future  may  possess,  promises,  contracts,  and 
all  obligations  generally  would  become  ineffective. 

The  right  of  property  is,  therefore,  through  power  (1)  the  basis  of  all 
production  in  the  widest  sense,  including  the  working  and  cultivation  of 
the  soil,  the  building  of  houses,  all  crafts  and  manufacturing  industry, 
the  extraction  and  treatment  of  metals  and  minerals,  and  so  forth; 
through  power  (2)  the  right  of  property  is  the  basis  of  all  distribution 
in  the  community,  whether  it  be  of  real  estate,  individual  movable  goods, 
articles  of  commerce,  patents,  copyrights,  etc.,  and  by  the  right  to 
mortgage  real  estate  it  is  the  basis  of  all  real  credit;  and  through  power 
(3)  it  is  the  basis  of  personal  credit.  By  their  vague  and  unqualifying 
definitions  of  the  right  of  property  as  a  power  to  'enjoy  or  use'  or  'dispose 
of  'at  will'  the  civil  codes  (of  France,  Germany  and  other  countries) 
convey  no  impression  of  this  entire  significance  of  the  right  of  property 
as  a  working  factor  in  the  community:  these  laws  rather  leave  us  with 
the  impression  that  the  private  right  of  property  is  solely  an  object  of 
enjoyment  created  for  the  pleasure  of  the  private  owner.  "We  must,  how- 
ever, realize  that  this  right  is  more  than  that;  through  the  above- 
mentioned  three  main  powers,  which  are  the  functions  of  the  right  of 
property,  it  is  the  driving  force  in  the  economy  of  the  community,  of 
its  widely  diffused  economic  mechanism,  of  the  production,  distribution 
and  credit  of  society,  with  their  numerous  carefully  co-ordinated  sec- 
tions. 
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Meanwhile  one  must  not  go  to  the  opposite  extreme  and  think  that 
the  private  right  of  property  exists  solely  lor  the  sake  of  society.  It  has 
become  the  fashion  of  the  present  day  to  emphasize  that  the  right  of 
property  rests  on  a  social  and  limited  basis.  It  is  true  that  the  right  of 
property  is  subject  to  many  social  restrictions,  e.g.,  in  the  building  law, 
the  law  on  the  protection  of  forests  and  the  restrictions  of  many  other 
laws.  But  the  reason  for  the  right  of  property  is  both  individual  and 
social.  The  right  of  property  is  given,  as  shown  above,  first  and  fore- 
most as  a  reward  for  the  effort  of  work  of  the  individual.  For  this  very 
reason  the  community  gives  the  individual  owner  the  right  to  dispose 
of  the  individual  object  of  possession,  both  internally  and  externally  to 
make  use  of  it,  cultivate  it,  enjoy  the  use  or  the  sight  of  it,  lend  it  to 
his  friends,  let  it  out  on  hire  to  others,  sell  or  pawn  it,  etc.  But  at  the 
same  time  that  the  right  of  property  is  in  this  way  of  use  and  pleasure 
to  the  private  owner,  it  also  series,  as  shown,  the  benefit  of  the  com- 
munity through  the  same  forms  of  working,  inwardly  and  outw^ardly. 

The  right  of  property  consists  of  the  four  powers  or  forms  of  working 
mentioned.  Sometimes  the  right  of  property  is  defined  as  a  right  to 
dispose  of  a  thing  in  all  directions  in  which  the  community  has  not  made 
restrictions  by  laws.  This  definition  is  correct  in  itself;  but  on  closer 
examination  this  general  disposal  appears  to  consist  chiefly  of  the  above- 
mentioned  four  kinds  of  disposal. 

b.  The  Object  of  the  Right  of  Property.  By  the  object  of  the  right  of 
property  I  understand  those  phenomena  in  the  surrounding  world,  over 
which  one  has  the  afore-mentioned  four  powers  of  ownership.  This 
object  can  also  be  called  property  in  the  widest  sense,  comprising  both 
real  estate  and  movables. 

Hitherto  it  has  been  generally  understood  that  a  right  of  property  can 
only  be  had  over  things,  i.e.,  external  objects  in  a  durable  form,  eg., 
buildings,  land,  articles  of  furniture,  cattle,  vehicles,  etc.  As  dealt  with 
earlier  in  the  present  section,  the  civil  codes  (both  Code  civil,  the  German 
code,  B  G  B  and  others)  also  mentioned  only  things  as  objects  of  right 
of  property.  In  legal  practice,  however,  it  has  gradually  had  to  be 
admitted  that  not  only  things,  solids,  but  also  liquids  or  fluids  (e.g., 
quicksilver,  milk)  and  aeriform,  (e.g.  gas)  may  be  objects  of  right  of 
property  and  be  protected  as  such,  and  furthermore  it  has  had  to  be 
admitted  that  even  phenomena  like  electricity  may  be  an  object  of  right 
of  property.  The  courts  have  thus  protected  the  right  to  gases  and  elec- 
tricity as  a  right  of  property,  namely  by  punishing,  as  theft  e.g.,  an 
appropriation  of  gas  or  electricity  without  the  consent  of  the  gas  works 
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or  the  electric  power  station.  The  owner  has  the  powers  1 — 4  over  these 
phenomena  too. 

But  it  is  not  only  parts  of  the  external  world,  such  as  things,  gases, 
electric  natural  phenomena,  etc.,  over  which  the  legal  system  must  give 
a  right  of  property.  Particular,  individual  parts  of  the  internal  world, 
especially  the  intellectual  productions  of  authors,  artists  and  inventors 
have  been  given  the  right  og  property  by  the  law,  even  though,  as  shown 
above,  it  has  only  been  recognized  in  fairly  recent  times.  The  rights  of 
authors,  artists  (copyright)  and  inventors  (patentright)  do  in  fact  give 
on  the  whole  a  right  of  property  to  the  individual  intellectual  produc- 
tions (the  work  of  the  author  or  artist,  the  invention),  that  is,  parti- 
cularly the  four  powers  mentioned,  unless  the  law  has  made  a  special 
exception.  Meanwhile  the  right  is  not  given  over  the  book,  the  statue, 
the  machine,  for  the  right  of  property  to  the  book,  the  statue,  the 
machine,  as  external,  physical  objects,  is  sufficiently  protected  through 
the  material  right  to  these  objects,  e.g.,  against  theft.  But  the  object  of 
that  right  of  property  which  the  author,  artist  and  inventor  possess,  is 
that  with  which  the  author,  artist  and  inventor  have  endowed  the  book, 
the  statue,  the  machine,  i.e.  that  special,  intellectual  content,  the  pro- 
tection of  which  is  seen  in  the  fact  that  reproduction  is  prohibited  of 
this  content  by  productions  of  the  same  book,  statue,  machine.  The  ille- 
gal appropriation  consists  in  this  reproduction  in  new  objects  of  the 
intellectual  producer's  work  without  his  consent.  The  common  name  of 
intellectual  rights  of  property  may  therefore  be  applied  to  the  rights  of 
authors,  artists  and  inventors^). 

The  object  of  the  right  of  property  can  thus  be  defined  as  a  specially 
limited  sphere  or  section  of  the  external  or  internal  world,  which,  owing 
to  an  effort  of  work  or  a  spiritual  connection,  or  for  another  reason 
acknowledged  by  the  law  belongs  to  a  certain  person  in  such  a  way  that 
he  is  entitled  to  dispose  of  it  through  the  above-mentioned  four  powers 
of  the  right  of  property. 

The  rights  of  property,  both  the  complete  and  the  partial,  such  as 
mortgage  rights,  rights  of  use,  easements,  have  hitherto  been  called 
economic  rights,  as  it  has  been  maintained  that  all  objects  of  rights  of 
property  ought  to  have  economic  value.  This  is  incorrect.  Many  rights 
of  property  may  have  the  spiritual  value  which  I  have  earlier  pointed 
out  in  detail,  without  having  economic  value.  But  apart  from  this  they 

0  As  the  right  of  reproduction  is  the  essential  part  of  the  rights  of  authorb 
and  artists  these  rights  are  generally  in  English  language  called  copyrights. 
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are  protected  by  a  right  of  property.  If,  e.g.,  A  possesses  a  portrait  of 
his  father  he  will,  even  though  it  be  of  no  economic  value  whatever,  be 
able  to  recover  it  if  it  has  been  taken  away  from  him  against  his  will, 
and  he  who  finds  it  must  return  it  like  all  other  lost  things.  Many  ease- 
ments are  exclusively  of  a  personal,  spiritual  value  to  a  single  person 
but  are  of  no  economic  value,  and  yet  the  easement  is  fully  protected 
by  the  right  of  property.  These  rights  of  property  of  a  spiritual  charac- 
ter but  of  no  economic  value  belong  to  a  field  which  is  in  rapid  devel- 
opment, and  will  be  of  increasing  importance  in  the  future. 

It  is  only  a  few  rules  which  alone  can  be  applied  to  rights  of  property 
of  economic  value.  Among  these  few  rules  it  may  be  mentioned  a)  that 
a  creditor  can  only  distrain  on  his  debtor's  property  of  economic  value, 
and  b)  that  only  property  of  such  value  can  be  pawned  or  mortgaged. 
But  apart  from  a  few  exceptions  of  this  kind  the  rules  of  the  rights  of 
property  are  in  general  applied  to  all  rights  of  property  whether  they 
are  of  economic  value  or  not.  The  concept  of  economic  rights  must  there- 
fore be  given  up  as  a  main  concept  in  property  law  and  in  future  it 
must  be  content  with  being  a  subordinate  concept  under  the  right  of 
property,  besides  being  of  rather  limited  application. 

3.  The  Protection  of  the  Right  of  Property.  The  right  of  property  is 
protected  in  the  first  place  by  punishment,  the  appropriation  of  the 
property  of  another  without  his  consent  being  punished  as  theft,  em- 
bezzlement, fraud,  illegal  reprinting,  etc. 

In  the  next  place  the  right  of  property  is  protected  against  destruction 
as  this  act  entitles  the  owner  to  damages. 

Finally,  the  right  of  property  is  protected  by  the  owner,  whose  object 
of  property  is  unlawfully  in  the  possession  of  another  person,  being 
entitled  to  demand  that  it  be  restored  to  him  by  the  latter,  the  right  of 
recovery.  This  recovery  or  restitution  is  in  Roman  law  called:  vindication. 

4.  Various  Kinds  of  Rights  of  Property.  Now  the  various  purposes  of 
economic  life  require  not  only  forms  in  which  the  right  of  property  may 
function  to  its  full  extent,  with  all  its  powers  at  the  same  time,  in 
relation  to  the  same  good,  but  also  forms  in  which  the  powers  are 
divided.  It  will  often  prove  practical  that  the  internal  economy  or  ad- 
ministration, that  is,  the  powers  enumerated  under  (1),  is  divided  so 
that  the  owner  by  contracts  transfers  one  or  several  of  these  powers  to 
another,  while  he  himself  continues  to  exercise  the  remaining  powers 
under  (1)  as  well  as  the  povers  (2)— (4).  This  'division  of  labour"  in  the 
internal  economy  of  the  property  will  sometimes  permit  a  better  ex- 
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ploitation  of  the  powers  than  would  be  the  case  if  the  owner  himself 
undertook  the  entire  administration. 

A  division  of  this  kind  takes  place  when  the  owner  A  transfers  to  an- 
other B  a  right  of  use,  for  instance,  by  a  lease  of  his  property.  The 
division  of  the  right  of  property  which  in  that  case  takes  place  is  that 
an  essential  part  of  the  internal  disposal  or  exploitation  is  temporarily 
transferred  to  B  whilst  the  other  powers  continue  to  remain  with  A. 
Thus  A  may  still  as  a  rule,  notwithstanding  the  lease,  sell  and  mortgage 
the  property.  Besides,  the  owner  may  transfer  merely  a  smaller  part  of 
power  (1)  to  B  and  retain  the  greater  part  for  himself.  This  happens 
in  the  case  of  easements  by  which  A  grants  B  the  right  to  dispose  of 
the  property  in  one  quite  particular  respect,  for  instance,  by  granting 
B  a  right  of  way  over  A's  property  or  a  right  to  take  sand  or  gravel 
from  that  property.  (In  this  work  I  use  the  form  'easement'  in  a  wider 
sense  than  that  of  the  corresponding  technical  term  in  English  law. 
When  I  refer  to  easements  this  implies  both  easements  in  the  ordinary 
English  sense  and  the  so-called  profits  a  prendre.)  A  may  also  confer 
on  B  a  right  to  demand  a  certain  due  of  the  return  of  the  property,  for 
instance,  a  certain  number  of  bushels  of  grain  after  each  harvest,  what 
we  usually  call  a  rent-charge  (Grundbyrde),  or  grant  B  in  return  for  a 
loan  a  right  to  demand  certain  payments,  interest  and  sinking-fund,  in 
such  a  way  that  B,  if  these  payments  are  not  made  at  the  due  time,  shall 
be  entitled  either  to  take  over  temporarily  the  internal  administration  of 
the  property  and  seek  payment  of  his  debt  through  the  proceeds  of  the 
property,  or  to  make  this  payment  effective  through  a  public  sale  of  the 
property.  In  the  case  of  this  latter  kind  of  right,  the  so-called  mortgage, 
the  transfer  by  the  owner  A  of  one  of  the  powers  vested  in  the  right  of 
property  to  B  may  thus  ultimately  lead  to  a  loss  of  A's  entire  right  of 
property;  this  consequence  is  necessary  to  secure  B.  Finally  the  relation 
between  A  and  B  may  be  thus  arranged  that  B,  in  case  of  non-payment 
by  A  of  interest  and  sinking-fund  on  the  loan,  shall  not  at  the  outset  have 
any  special  property  or  object  as  his  security,  but  B  may  in  case  of 
non-performance  by  A  seek  payment  through  all  A's  belongings  gener- 
ally. In  this  case  B  has  what  we  call  an  ordinary  claim.  Also  this  right 
may  ultimately  lead  to  A's  loss  of  the  actual  right  of  property  in  one  or 
several  objects,  but  in  the  first  place  the  claim,  like  the  mortgage,  is 
merely  intended  to  extract  certain  definite  payments  out  of  A's  property 
or  entire  economy. 

As  all  the  above-mentioned  rights,  rights  of  use,  easements,  rent 
charges,  mortgages,  and  claims,  arise  through  a  division  of  the  right 
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of  property  and  its  internal  economy  by  the  transfer  of  one  of  the 
powers  vested  in  this  right  to  another  person,  and  as  it  is  therefore 
justifiable  to  speak  of  a  partial  transfer  of  this  right,  whilst  otherwise, 
in  respect  of  its  other  powers,  it  remains  with  the  owner — all  these 
special  rights  may  appropriately  be  termed  partial  rights  of  property. 
It  is  right  also  to  include  the  partial  rights,  such  as  rights  of  lease, 
mortgage  rights,  easements,  rights  of  claims  in  the  rights  of  property 
and  call  them  property  rights,  for  they  are  1)  protected,  like  the  com- 
plete right  of  property,  against  appropriation  by  others  without  the 
consent  of  the  holder  of  the  rights,  both  by  punishment,  damages  and 
recovery  and  2)  the  holder  has  also  over  these  partial  rights  the  same 
four  powers  held  over  the  complete  right  of  property.  He  who  has  a 
mortgage  right  or  an  ordinary  claim,  for  instance  for  £50,  can  thus 
sell  the  mortgage  right  or  claim  or  mortgage  it.  The  latter  is  a  daily 
occurence,  e.  g.,  when  a  person  who  wants  to  raise  a  loan  in  a  bank, 
gives  security  in  a  mortgage  or  a  promissory  note.  Furthermore  the 
creditors  can  distrain  in  a  promissory  note  or  mortgage  belonging  to 
their  creditor;  and  if  the  owner  of  a  promissory  note  or  mortgage  dies, 
these  assets  accrue  to  his  heirs. 


CHAPTER   18 

THE  LIMITS   OF  THE  RIGHT  OF  PROPERTY 

1.   THE  CONTROL   OF  THE   COMMUNITY   OVER  THE  USE 
AND   EXPLOITATION  OF  PROPERTY 

As  a  chief  rule  the  owner  can  dispose  freely  of  his  property  in  all 
the  four  above-mentioned  directions.  But  for  various  social  reasons  the 
law  has  made  a  number  of  exceptions  to  this  chief  rule,  partly  through 
statutes  and  partly  through  legal  practice. 

Thus  the  owner  of  real  estate  cannot  dispose  of  his  property  in  such 
a  way  that  it  entails  damage  to  his  neighbour's  property  or  causes 
essential  inconvenience  to  it.  Neither  can  an  owner  build  just  as  he 
chooses.  He  is  bound  by  the  rules  of  the  building  law,  which,  from 
considerations  of  health  and  protection  against  the  risk  of  fire,  prescribes 
that  all  rooms  must  be  at  a  certain  height  and  width,  that  there  must 
be  a  certain  area  left  unbuilt,  etc.  He  is  also  bound  by  the  rules  of  the 
town  and  country  planning  acts. 

As  a  rule  the  law  on  the  preservation  of  forests  imposes  on  the  owner 
of  woods  the  duty  of  not  cutting  down  the  timber,  even  if  he  could 
thereby  make  a  fortune,  or  exhausting  it.  He  is  under  the  duty  of  pre- 
serving the  wood  as  a  wood,  and  must  cut  down  timber  in  a  manner 
that  can  be  approved  by  the  rules  of  forestry. 

An  owner  of  farming  property  is  (according  to  Danish  law)  not  allowed 
to  parcel  out  or  gather  it  together  as  he  pleases,  or  give  up  its  use  for 
cultivation,  but  must  have  permission  from  the  authorities  of  the  com- 
munity, (as  a  rule  the  Ministry  of  Agriculture). 

For  reasons  of  health  the  factory  law  imposes  on  the  owners  of  fac- 
tories and  workshops  a  large  number  of  duties  concerning  the  arrange- 
ment of  the  premises,  their  ventilation,  etc. 

Owners  of  ships  and  vehicles  are  subject  to  numerous  restrictions  in 
using  these,  with  regard  to  lanterns,  lamps,  the  manner  of  sailing  and 
driving,  etc. 
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Finally  it  is  to  be  observed  in  this  connection,  that  if  the  State 
requires  a  property  for  a  special  social  purpose,  e.g.,  the  building  of 
roads,  railways,  harbours,  etc.  the  State  can  expropriate  the  property 
in  question. 


2.  THE  CONTROL  OF  THE  COMMUNITY  OVER  CIRCULATION 

AND  REAL  CREDIT 

The  right  of  property  is  the  basis  of  all  circulation  and  real  credit  in 
the  community.  Liberalist  political  economy  was  of  the  opinion  that 
economic  life  altogether,  not  only  production,  but  circulation  and  real 
credit  in  the  community  flourished  best  in  entire  liberty,  and  that  the 
law  was  not  to  intervene  by  restrictive  laws,  but  to  give  private  citizens 
the  right  to  decide  for  themselves. 

The  newly  mentioned  limits  of  the  right  of  property  plainly  show 
(under  1)  that  the  production  of  buildings  and  of  articles  or  goods  in 
the  community  is  already  in  many  important  directions  subject  to  the 
control  of  the  law,  and  that  if  there  were  no  such  control,  and  the 
citizens  had  complete  liberty,  the  result  would  be  irreparable  disaster  to 
human  health  and  well-being.  Hitherto,  however,  it  has  not  been  ob- 
served that  in  circulation  and  real  credit  the  control  of  the  community 
must  also  take  decisive  steps  of  intervention.  In  this  department  in  par- 
ticular the  freedom  of  contract  for  the  citizens  has  been  the  doctrine 
to  which  both  political  economy  and  jurisprudence  have  sworn  alle- 
giance. In  an  earlier  section  I  have  already  briefly  pointed  out  that  tlie 
general  rules  of  civil  law  alone  signify  an  essential  control  of  the  circu- 
lation in  the  conmiunity  on  the  part  of  the  system  of  law.  I  have  showTi 
in  detail  in  another  place  that  freedom  of  contract  is  in  reality  only  in 
limited  spheres  of  benefit  to  the  citizens,  that  both  circulation  and  real 
credit  would  end  in  confusion  and  chaos,  if  the  firm  hand  of  the  law 
of  the  community  did  not  intervene  and  control  the  circulation  of  goods 
and  their  application  to  real  credit^).  In  this  place  I  must  restrict  myself 
to  pointing  out  briefly  the  chief  results  of  the  examination. 

There  have  been  times  in  the  history  of  mankind  in  which  the  circu- 
lation of  the  most  important  assets  of  the  community,  of  real  estate 
(land  and  buildings)  were  left  entirely  to  the  freedom  of  contract  of 
private  persons,  and  in  which  the  real  credit  of  the  same  property,  that 
is,  the  giving  of  loans  against  a  mortgage  on  them,  was  left  equally 


0  See  my  book:  The  Right  of  Property  pp.  165—215. 
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free.  We  know  through  the  experience  of  centuries  the  result  of  this 
freedom. 

Knowing  what  human  nature  is,  it  is  obvious  that  the  results  of  this 
freedom  would  of  necessity  be  confusion  and  dissolution  in  economic 
life.  If  the  owner  of  real  property  is  in  a  difficult  economic  position  he 
will  try  to  obtain  money  by  selling  other  rights  over  the  property,  for 
instance,  by  leasing  it  to  some,  A  and  B,  by  giving  others  easements  in 
exchange  for,  e.g.,  rights  to  dig  peat,  gravel,  coal,  etc.,  to  G,  D  and  E, 
and  finally  to  sell  the  whole  property  to  F.  It  is  tempting  to  the  owner 
not  to  mention  to  F  all  the  rights  which  he  has  already  sold  to  A,  B,  C, 
D  and  E,  and  which  depreciate  the  value  of  the  property  to  the  pur- 
chaser. It  may  also  happen  that  the  vendor  forgets  to  mention  to  the 
purchaser  one  or  several  of  these  older  rights.  In  other  words  this  state 
of  things  creates  on  the  whole  an  insecurity  for  all  purchasers.  Further- 
more, no  purchaser  can  feel  sure  that  the  owner  will  not  sell  the  property 
to  several  persons  and  make  off  with  the  amount  of  cash  he  may  have 
obtained  from  the  individual  purchasers.  An  equally  great  insecurity 
and  confusion  in  legal  conditions  arise  for  real  credit  in  this  state  of 
matters.  No  lender,  who  gives  the  owner  of  a  real  property  a  loan  in 
return  for  a  mortgage  on  it,  can  be  sure  that  the  owner  has  not 
previously  given  another  or  others  a  mortgage  on  the  same  property; 
and  when  these  different  mortgagees  collide,  what  is  to  decide  the  right 
of  priority  among  them?  The  date  of  the  contracts  cannot  be  relied  upon 
in  deciding  the  position  of  priority  among  the  different  mortgages  ac- 
cording to  the  dates  of  their  respective  agreements  about  loans  or  deeds 
of  mortgage,  for  in  that  case  great  possibilities  are  opened  for  falsifica- 
tions by  the  antedating  of  the  contracts. 

Experience  has  shown  what  happens  to  a  community  which  submits 
to  these  confused  and  insecure  states  and  leaves  everything  to  the 
citizens  and  their  freedom  of  contract,  and  this  was  the  state  in  the 
Roman  community.  The  result  was  that  the  danger  of  fraudulent  double 
or  multiple  mortgages  gradually  undermined  confidence  in  circulation 
and  real  credit.  No  purchaser  or  lender  was  secure  against  these  dangers, 
and  the  destruction  of  security  and  confidence,  especially  in  the  condi- 
tions of  real  credit  which  this  state  brought  about,  was  one  of  the 
causes  of  the  general  dissolution  and  confusion  in  economic  life  prevail- 
ing in  the  Roman  empire  during  its  last  centuries  and  essentially  con- 
tributing together  with  other  causes  to  the  fall  of  the  empire. 

The  law  of  the  community  must,  of  necessity,  intervene  with  a  firm 
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hand  in  these  matters.  It  is  beyond  the  powers  of  the  citizens  them- 
selves. Individual  persons  are  spiritually  short-sighted,  egoistic  and 
think  only  of  getting  as  big  an  immediate  profit  out  of  the  single  situa- 
tion as  possible.  In  this  case  several  hands  are  stretched  out  to  seize  the 
same  economic  good, — a  real  property — i.e.  several  purchasers,  several 
lenders  and  a  large  number  of  others,  to  whom  the  owner  has  given 
rights  in  the  same  property.  All  these  conflicting  interests  cannot  be 
solved  by  these  people  themselves,  because  they  are  all  at  variance.  In 
these  cases  the  law  of  the  community  must  settle  these  disputes,  just 
as  it  settles  disputes  between  people  in  most  other  spheres.  It  was  the 
Scandinavian  and  Teutonic  peoples  who  discovered  the  right  means  of 
settling  these  disputes  and  thereby  introducing  order,  firmness  and 
security  into  all  legal  relations  concerning  real  property,  in  all  circula- 
tion and  real  credit  in  them.  This  discovery  was  that  which  in  a  Scan- 
dinavian word  is  called  'Tinglysning',  i.e.  a  publication  made  by  the 
legal  authorities  of  the  community  of  all  sales  and  mortgages  of  real 
estate,  namely  partly  an  immediate  publication  of  each  sale  or  mortgage 
of  the  land,  and  partly  a  lasting  publication,  namely  by  a  record  of  all 
contracts  about  purchases  of  or  loan  in  return  for  mortgage  in  real 
property,  etc.,  in  special  books  kept  by  the  authorities  of  the  community, 
in  English  language  called  land-registration.  In  this  way  the  citizens 
are  given  exact  information  about  all  purchases,  mortgages  and  other 
negotiations  about  real  property.  Fraud  by  double  sale  or  double  mortgag- 
ing is  excluded.  Every  citizen  can  rest  assured  that  no  claims  can  be 
brought  against  him  for  any  rights  in  the  property  he  wishes  to  pur- 
chase, or  on  which  he  intends  to  give  a  loan,  w^hen  they  are  not 
mentioned  in  the  register.  This  arrangement,  resting  on  a  perfectly  sure 
foundation,  has  alone  created  security  in  relations  of  transfer  and  real 
credit.  In  view  of  the  fact  that  real  estate  is  the  most  important  asset 
of  a  civilized  community — the  national  property  of  Denmark,  for 
instance,  amounted  in  1927  to  £1200  millions,  the  real  property  (sites 
and  buildings)  alone  to  £650  millions— it  will  be  understood  what  this 
security  and  confidence,  created  by  exact  control  of  transfer  and  real 
credit  through  registration,  has  meant  to  all  economic  life. 

This  law  of  registration,  however,  has  only  come  into  existence  through 
many  struggles  and  adversities,  through  a  slow  historic  development. 
Only  a  few  main  features  of  this  will  be  briefly  indicated  here. 

Several  of  the  mediaeval  Danish,  Norwegian  and  Swedish  provincial 
laws  have  long  since  prescribed  that  sales  of  real  property  were  to  take 
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place  publicy,  ie.,  at  the  "Ting"  or  public  assembly,  where  the  people 
gathered  together  regularly  to  be  present  at  the  treatment  and  decision 
of  lawsuits,  that  is,  to  hear  the  pronouncement  of  judgments,  the  pro- 
clamation of  laws,  etc.  The  Jutland  law  of  King  Valdemar  thus  prescribes 
in  1241  that:  "Land  shall  be  sold  at  the  Ting  and  not  elsewhere".  This 
rule  was  extended  later  to  include  also  mortgage.  According  to  this  rule 
one's  negotiations  about  and  mortgaging  of  property  could  not  be  kept 
concealed  from  the  world  around  one,  the  other  citizens  in  the  community. 
This  rule  was  also  expressed  in  the  old  legal  language  in  such  a  form 
that  all  sales  and  mortgaging  of  house  and  land  is  to  be  made  kown  or 
&lyses"  at  the  Ting.  The  Scandinavian  word:  "lyse"  means  "light  up"  or 
"lighten".  Hence  the  word:  "Tinglysning". 

As  will  be  seen,  only  an  immediate  publication  originally  took  place 
at  the  Ting  or  assembly.  Later,  however,  when  the  two  inventions,  the 
book  and  the  document,  were  made,  and  the  sale  of  a  property  was 
recorded  in  a  corresponding  document,  the  deed,  and  the  document  of 
mortgage,  the  custom  gradually  arose  of  copying  out  these  documents  in 
the  books  kept  by  the  judge  at  the  Thing,  and  in  which,  inter  alia,  he 
also  recorded  his  judgements  and  other  decisions.  In  this  way  the 
permanent  publication  was  effected,  and  the  sales  and  mortgages  agreed 
upon  were  no  longer  confided  to  anything  so  unreliable  as  the  human 
memory. 

Gradually,  as  the  number  of  properties  and  of  men  increased,  and 
sales  and  mortgages  thereby  continually  grew  more  numerousi,  the 
ordinary  book  of  the  judges  (relating  the  proceedings,  etc.)  could  no 
longer  contain  all  these  documents  in  a  way  that  could  be  easily 
surveyed.  Special  registers  of  deeds  and  documents  of  mortgages  were 
therefore  gradually  introduced.  These  were  ordered  to  be  used  every- 
where by  the  Danish  and  Norwegian  code  of  Christian  V  of  1683  and 
1687;  and  later,  in  the  eighteenth  and  nineteenth  century  it  was  found 
necessary  to  form  registers  for  them,  in  which  each  property  had  its 
separate  page,  on  which  every  negotiation  about,  mortgaging  of  and 
other  agreements  about  the  property  concerned  are  briefly  entered,  so 

The  Danish  Land  Registration  underwent  a  comprehensive  reform  wilh  the 
Act  of  Land  Registration  (called  the  "Tinglysnings-Act")  of  March  31st,  1926, 
when  it  adopted  \he  technique  used  in  modern  commercial  offices  and  in- 
troduced a  system  which  is  essentially  more  simplified  and  economical  than 
,the  German,  French  and  English  system,  yet  creating  complete  security,  and 
it  has  therefore  in  several  respects  been  a  model  for  later  reforms  in  land 
registration  in  other  Scandinavian  countries,  especially  Norway  and  Sweden. 
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that  it  is  possible  to  see  at  once  what  rights  have  hitherto  been  established 
over  the  property. 


Even  the  circulation  of  goods  and  other  movables  must  be  subject  to 
control  on  the  part  of  the  community.  Hitherto  it  has  been  thought  that 
here,  at  any  rate,  there  was  a  field  in  which  the  liberty  of  contract  held 
complete  sway,  in  which  the  citizens  could  arrange  conditions  as  they 
chose,  unhindered  by  the  control  of  the  order  of  law.  But  even  in  this 
field  the  liberalist  idea  is  mistaken.  As  I  have  pointed  out  above  the  law 
must  interfere  here  too,  in  this  department  of  economic  life  with  com- 
pulsory, unalterable  rules  of  law,  as  confusion  and  insecurity  would 
otherwise  be  caused  in  circulation.  The  law  must,  in  particular,  fix 
definite,  clear  points  of  intersection,  showing  when  buyers  of  goods  and 
others  obtain  protection  from  other  buyers  of  the  same  goods  and  from 
the  vendor's  creditors.  These  points  of  intersection  cannot  be  arbitrarily 
fixed  by  the  contracting  parties  themselves.  It  is  the  order  of  law  which 
authoritatively,  unalterahlij  and  bindingly  for  all,  vendors,  purchasers 
and  creditors,  fixes  these  points  of  intersection  and  in  this  way  settles  in 
advance  all  disputes  about  the  ownership  of  the  goods  forming  the 
subject  of  the  contract  (see  above  p.  245 — 46). 

The  pledging  of  goods,  of  other  chattels,  securities  and  various  other 
papers  is  closely  bound  up  with  very  definite,  unalterable  modes  of 
procedure.  In  the  first  place  the  chief  principle  concerning  all  mortgaging, 
both  of  real  estate  and  movables,  ordains  that  no  one  can  give  individual 
creditors  a  mortgage  on  the  whole  of  his  estate  (on  all  that  one  possesses 
or  will  possess)  or  give  pledges  for  unlimited  amounts,  as  such  rights 
of  mortgages  would  be  detrimental  to  the  equal  satisfaction  of  all  the 
creditors.  In  the  next  place  all  citizens  can  only  establish  a  right  of 
mortgage  at  all  in  a  few  quite  definite  ways,  on  real  property,  as  men- 
tioned, on  setting  up  a  written  document:  an  instrument  of  charge  in  a 
particular  form,  fixed  by  the  authorities,  and  having  this  registered  in 
that  judicial  area  in  which  the  property  is  situated,  and  in  the  case  of 
movables  on  writing  a  document  of  mortgage,  giving  a  pledge  in  certain 
articles  mentioned  in  a  list,  and  having  this  registered  in  that  judicial  area 
in  which  the  mortgager  lives,  the  mortgager  retaining  the  article  in  his 
possession  (mortgage),  or  by  handing  over  to  the  mortgagee  or  another 
on  his  behalf  the  object  pawned.  In  the  pledging  of  negotiable  securi- 
ties— shares,  bonds,  bills  of  exchange,  etc. — the  document  must  also  be 
handed  over  to  the  mortgagee;  and  in  the  case  of  ordinary-  claims  in- 
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formation  of  their  pledging  must  be  given  to  the  debtor  according  to  the 
mortgage  bond. 

The  system  of  law  of  the  community  has  thus  gradually  carried  out  in 
the  case  of  all  economic  goods  a  firm  control  over  all  circulation  and 
real  credit,  compelled  these  economic  movements  to  keep  to  courses 
definitely  prescribed  by  the  law,  and  has  thereby  created  that  confidence 
and  firmness  for  the  citizens  which  could  never  have  been  created  by 
free  economic  life  itself. 


CHAPTER   19 

HUMAN  BEINGS  AND  THE   RIGHT  OF 
PROPERTY   IN  A  FUTURE   OF  SUPER-ABUNDANCE 

It  has  often  been  predicted  that  the  technical  development  of  the 
future  will  in  every  sphere  become  so  vast,  that  men  will  ultimately 
produce  a  superabundance  of  goods  with  a  minimum  of  labour.  This 
perspective  of  the  future  has  been  expressed  thus:  after  us  will  come 
the  period  of  abundance.  During  the  last  hundred  and  fifty  years  tech- 
nical development  has  been  so  immense  that  such  a  perspective  of  the 
future  no  longer  seems  fantastic.  Merely  a  single  example,  such  as  that 
of  the  machines  in  English  large  scale  industry,  which  already  in  1860 
did  the  same  work  as  that  which  can  be  performed  by  1200  million 
industrious  workers,  shows  the  possibilities  to  be  found  for  mankind  in 
modern  machine  technics  with  regard  to  producing  great  quantities  of 
goods  with  and  insignificant  application  of  labour. 

The  whole  past  of  mankind  seems  to  point  to  a  continued  development 
in  this  direction.  The  work  of  slaves  from  the  days  of  antiquity  to  the 
Middle  Ages  has  ceased.  Machines  have  taken  the  place  of  slaves.  If  we 
compare  the  technics  of  antiquity  and  slavery  with  the  conditions  of 
modern  times,  then  the  steam  and  motor  power  which  at  the  present 
day  is  at  the  disposal  of  mankind  has  a  total  mechanical  energy  cor- 
responding to  the  muscular  power  of  twenty-five  billions  human  beings; 
this  means,  therefore,  that  at  the  present  day — when  equally  distributed 
— twelve  "mechanical"  slaves  are  at  the  disposal  of  every  one  of  the  two 
thousand  million  inhabitants  of  the  earth. 

Under  modern  technics  then,  human  beings  need  no  longer  wear  them- 
selves out  in  working  most  of  the  twenty-four  hours  of  the  day,  like 
the  slaves  of  antiquity  and  the  Middle  Ages.  Women  and  children  need 
no  longer  ruin  their  health  by  excessively  long  hours  of  work  in  factories, 
as  in  the  period  of  the  industrial  revolution  in  the  beginning  of  the 
nineteenth  century.  Eight  hours  leisure  and  eight  hours  sleep  have  been 
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secured  to  the  workers.  All  this  has  already  been  achieved  by  the 
mechanical  slaves,  by  the  machines.  This  development  may  certainly  be 
expected  to  continue;  and  the  possibility  that  the  material  state  of  bliss 
for  all  mankind  will  at  some  future  time  arrive  cannot  be  rejected  in 
advance. 

If  this  prospect  of  the  future  were  to  be  realised,  it  would  have  the 
deepest  consequences  for  the  development  of  all  mankind,  and  for  the 
organisation  of  society;  and  these  consequences  would  not  be  entirely 
fortunate,  at  any  rate  not  for  a  long  period  of  time  after  this  age  of 
abundance  had  set  in.  The  reason  for  this  is  to  be  found  in  the  fact  that 
it  is  only  the  material  wellbeing  which  the  mechanical  and  technical 
development  can  be  supposed  to  bring  about. 

But  let  us  altogether  look  a  little  closer  at  the  consequences  which  the 
material  state  of  bliss — "superabundance" — will  have. 

That  which  we  call  political  economy  will  disappear;  all  social 
questions  will  cease,  in  so  far  as  economic  values  are  concerned.  All 
conflicts  about  these  values  will  disappear.  No  doubt  some  work  in  the 
production  and  distribution  of  the  goods  will  always  remain;  but  in 
being  divided  among  all  men  it  will  be  negligible,  probably  it  may  be 
considered  almost  as  a  slight  diversion. 

Yet  we  shall  by  no  means  be  delivered  from  social  problems,  even 
assuming  that  this  apparently  alluring  perspective  of  the  future  becomes 
a  reality. 

The  social  problems  will  only  be  transferred  from  the  economic  to  the 
spiritual  and  intellectual  spheres,  and  these  social  problems  will  be  much 
more  difficult  to  solve  that  the  present  economic  social  ones. 

Under  the  state  of  abundance  jurisprudence  will  outlive  economics. 
The  rights  founded  on  economy  will  disappear,  especially  the  rights 
of  bonds  and  the  rights  of  mortgage.  But  the  personal  rights  will 
persist.  The  life  of  human  beings,  their  honour  and  peace,  their  personal 
freedom,  their  right  to  companionship  as  well  as  their  right  to  solitude, 
will  continue  to  exist  and  must  be  protected  by  the  law.  And  the  rights 
which  I  have  defined  in  the  foregoing  as  the  spiritual  and  intellectual 
property  will  continue  to  exist. 

The  author,  the  artist,  the  inventor  will  still  have  the  greatest  personal 
interest  in  holding  his  own  as  the  creator  of  his  work  and  in  having 
control  over  the  forms  under  which  his  work  is  to  be  presented  to 
the  public. 

But  for  still  wider  circles  of  the  population  the  spiritual  right  of 
property  will  be  of  the  very  greatest  value  and  demand  the  protection 
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of  the  law,  This  right  of  property  will  become  of  many  times  greater 
importance  for  mankind  after  the  material  right  of  properly  has  ceased 
to  be.  All  men  of  value  will  then  be  more  and  more  absorbed  in  their 
property,  land,  buildings  and  movables,  in  a  world  of  beauty  with  its 
own  peculiar  features  which  they  can  call:  mine,  a  sanctuary  in  life  in 
which  I  feel  really  at  home,— a  country  of  quiet  and  solitude  to  which 
they  can  always  retire  when  they  wish  to  be  relieved  of  the  society 
of  their  fellows,  except  of  those  dear  to  them.  When  work  has  been  set 
free  from  all  economic  purposes  it  will  be  possible  for  the  individual  to 
concentrate  entirely  on  creating,  with  his  property,  such  a  world  of 
beauty. 

For  society  the  great  and  difficult  problem  will  arise,  outside  the 
property  of  individual  persons,  of  preserving  a  world  of  beauty  in  the 
great  natural  areas  and  of  creating  a  new  one. 

But  the  most  terrible,  the  most  far-reaching,  most  fateful  social 
problem  for  mankind,  if  the  predicted  state  of  profusion  supervenes, 
will  be:  how  will  it  be  possible,  when  all  human  beings  are  liberated 
from  economic  anxieties  and  from  work,  to  make  all  these  millions,  nay, 
thousands  of  millions  of  people,  employ  their  extensive  leisure  in  a 
manner  that  is  worthy  and  uplifting  in  quality?  This  mighty  social 
problem  of  the  spiritual  values  of  mankind  will  give  the  social  thinkers 
of  the  future  many  times  more  cause  for  pondering  than  all  the  social, 
economic  problems  of  earlier  times  together. 

This  problem  has,  as  we  know,  in  recent  times  gradually  in  a  limited 
sphere  become  a  pressing  one  in  the  conmiunity.  Now  that  the  eight 
hours  working  day  has  been  carried  through  it  becomes  daily  more 
imperative  for  the  community  to  see  that  the  great  masses  of  the  popula- 
tion employ  their  eight  hours  of  leisure  in  such  a  way  that  leisure  does 
not  become  that  idleness  which  is  the  root  of  crime,  immorality  and  all 
other  evils. 

But  what  dimensions  will  not  this  social  problem  reach  on  the  day 
when  the  predicted  abundance  becomes  a  reality,  thanks  to  the  universal 
power  of  technics,  and  working  for  a  livelihood  ceases  in  all  essentials! 

Perhaps  it  is  some  consolation  that  the  transition  to  this  material 
state  of  bliss  will  presumably  be  slow  and  gradual.  Meanwhile  the 
community  must  employ  the  time  intervening  in  preparing  the  treat- 
ment and,  if  possible,  the  solution  of  this  terrible  social  problem.  But  it 
will  be  a  long  and  laborious  road;  and  it  is  not  too  soon,  even  now,  to 
begin  the  most  searching  considerations  of  this  problem. 

It  will  be  possible  so  far  as  I  can  see,  for  the  value  which  I  have  called 
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the  spiritual  right  of  property,  to  be  a  great  help  in  engaging  the  thoughts 
and  the  labour  of  men,  and  in  raising  them  to  a  level  of  a  higher  quality. 
When  one  watches  the  care  and  affection  which  many  workmen  spend 
on  their  little  garden  plots  in  their  leisure  time,  not  only  cultivating 
them,  but  continually  improving  and  beautifying  this  property  of  theirs, 
it  would  seem  that  here  there  must  be  a  good  possibility  of  extending 
that  realm  of  the  soul,  when  the  material,  economic  world  has  disap- 
peared. 

This  sphere,  however,  unfortunately  touches  only  one  part  of  the 
difficulties.  A  far  more  difficult  problem  is:  The  relation  of  the  great 
masses  of  the  population  to  the  modern  technical  means  of  influence: 
the  press,  the  radio  and  the  film.  The  old,  inherited  principles  about 
the  freedom  of  the  press,  complete  spiritual  freedom  for  every  influence, 
both  good  and  bad,  will  not  suffice  to  cope  with  the  huge  problems  which 
here  confront  us.  At  the  present  time  the  question  is  already  seriously 
being  raised,  how  the  great  mass  of  the  population  is  to  be  safeguarded 
against  an  influence,  artistically  inferior  or  morally  subversive,  through 
the  radio  and  the  films.  The  old  principle  of  the  freedom  of  the  press 
cannot  be  applied  off-hand  to  these  spheres. 

The  technique  of  mass  production  represented  by  the  radio  and  the 
films  has  opened  up  unlimited  possibilities  for  a  direct  influence  on 
many  millions  of  people,  where  in  earlier  times  it  was  a  question  of  an 
influence  on  thousands.  And  the  immense  masses  of  people,  whom  it  is 
here  a  question  of  influencing,  contain  in  themselves  a  great  danger  of  a 
spiritual,  non-mechanised  culture.  During  the  course  of  the  nineteenth 
century  the  population  of  Europe  was  trebled.  The  increase  of  the  popu- 
lation occurred  because  oi  the  progress  of  democracy  and  was  built  up 
on  an  intensive  and  extensive  application  of  the  whole  of  the  new 
technique  of  mass  production.  The  Spanish  philosopher,  Ortega  y  Gasset, 
however,  has  justly  pointed  out  that  this  technique  has  not  succeeded  in 
leavening  these  human  masses  with  the  spiritual  culture  which  they 
have  inherited,  nor  in  educating  them  to  feel  their  great  historical 
obligations  and  deep  responsibility,  They  were  only  hastily  inoculated 
with  a  superficial  mass  culture,  while  at  the  same  time  they  were  given 
the  most  indispensable  instruction  in  the  technique  of  modern  life, 

Gasset  is  of  opinion  that  the  "mass"  man,  because  of  failing  culture 

and  upbringing,  himself  brings  to  the  verge  of  ruin  the  very  principles 

to  which  he  owes  his  existence.  If  this  type  of  human  being  continues 

'  to  be  the  master  of  Europe  for  yet  another  generation  barbarism  will  be 

inescapable.  The  problem  we  shall  then  be  compelled  to  solve,  if  our 
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civilization  is  to  survive,  nay,  if  our  existence  as  human  beings  is  to  be 
secured  in  a  true  sense,  will  be  the  problem  of  bringing  up  and  educating 
the  "mass"  man. 

This,  however,  will  be  a  very  difficult  task.  The  modern  "mass"  human 
being  is  a  spoilt  child  who  demands  an  unrestricted  satisfaction  of  all 
his  (her)  wishes,  and  a  free  unfolding  of  his  (her)  personality  without 
let  or  hindrance,  and  who  has  at  the  same  time  no  comprehension  of  the 
moral  and  cultural  factors  which  were  the  very  means  of  making  his 
modern  world  and  his  secure  existence  possible.  He  has  no  gratitude  and 
feels  under  no  personal  obligation,  no  deeper  responsibility.  It  is  his 
belief  that  progrees  is  a  natural  necessity,  that  it  comes  of  its  own 
accord;  he  does  not  reflect,  indeed,  he  does  not  understand  at  all,  that 
all  of  it  presupposes  the  personal  work,  the  will  to  serve  and  the  devotion 
of  a  highly  gifted  elite.  Nor  is  it  clear  to  him  that  "progress"  and  a  high 
standard  of  living  depend  entirely  on  maintaining  a  high  morality,  the 
failing  of  which  will  make  the  whole  splendid  structure  totter,  collapse 
and  disappear. 

To  find  a  reassuring  method  of  procedure,  by  which,  on  the  one  hand, 
inferior  and  subversive  art  is  separated  from  the  influence  of  books,  of 
the  press,  the  radio  and  of  films,  yet,  on  the  other  hand,  not  abolishing 
spiritual  freedom,  will  present  an  extremely  difficult  task.  But  the  most 
difficult  task  of  all  in  an  age  of  abundance,  will  be  to  prevent  the 
immense  leisure  from  having  a  weakening  and  deleterious  effect  on  the 
morals  of  the  masses  and  on  that  high  spiritual  standard  to  which  the 
very  struggle  and  labour  for  existence  has  raised  mankind. 

Those  who  uttered  the  prophecy:  after  us  will  come  superabundance, 
believed  that  when  this  material  state  of  bliss  supervened  in  consequence 
of  our  vast  technics,  all  social  problems  would  be  solved.  This,  according 
to  what  I  have  indicated  above,  would  prove  to  be  a  great  delusion.  If 
mankind  ever  enters  into  this  realm  of  material  abundance,  it  will  there 
encounter  the  greatest  dangers  it  has  ever  met,  namely  of  sinking  doxsTi 
to  lower  stages,  from  which  unremitting  labour  and  the  struggle  for 
existence  had  been  the  very  means  of  raising  humanity.  The  great  social 
problems  will  by  no  means  cease  under  superabundance.  They  will  only 
be  transferred  to  quite  different  spheres,  to  the  spiritual  and  intellectual, 
where  they  will  be  found  to  be  just  as  difficult  as  or  rather  much  more 
difficult  as  they  were  in  the  economic  sphere. 
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SECTION  1 

HISTORIC  DEVELOPMENT 


INTRODUCTION 

Man's  working  life  has  never  been  without  law  and  organisation,  ever 
since  he  first  began  to  live  in  a  community.  A  certain  organisation 
existed  even  at  this  stage,  in  the  form  of  division  of  labour,  secured  by 
customs  and  later  by  rules  of  law. 


1.   AGRICULTURE 

At  the  nomad  stage  the  chief  of  the  tribe,  supported  by  the  tribal 
rules,  regulated  the  division  of  labour  among  the  members  of  the  tribe. 
When  men  began  to  settle  permanently  in  a  place  and  the  great  work 
of  clearing  and  cultivation  was  to  be  carried  out,  it  was  found  to  be 
necessary  to  organise  the  work  according  to  a  definite  common  plan. 
The  common  ownership  of  the  soil  as  a  legal  organisation  was  no  doubt 
in  earlier,  primitive  times  a  convenient  juridical  arrangement,  which 
drove  men  to  adopt  a  fellowship  of  work  in  face  of  the  great  natural 
areas  that  were  to  be  cleared  and  cultivated.  Later,  when  agriculture 
arose  and  was  developed  on  a  big  scale  owing  to  the  activity  of  leading 
personalities  and  their  exploitation  of  common  labour,  the  system  of 
estates  or  the  manorial  system  gradually  came  into  existence  as  an 
agricultural  leeal  orsanisation. 


2.   HANDICRAFTS  AND  TRADE 

As  soon  as  the  towns  began  to  spring  up  the  workers  there  began  to 
organise  themselves,  little  by  little.  The  craft-guilds  or  corporations 
arose,  and  their  order  was  built  up  in  the  course  of  centuries,  acquiring 
greater  and  greater  strength  as  a  juridical  organisation,  supported  by 
legislation  and  the  local  authorities.  The  merchants  of  the  towns  also 
build  up  similar  organisations. 
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Throughout  many  centuries  this  legal  ordering  of  the  working  life  of 
town  and  country,  the  common  ownership  of  land,  the  manorial  system 
and  the  guild-system,  worked  satisfactorily  and  contributed  essentially 
to  raising  material,  technical  and  intellectual  culture  to  a  higher  level. 
The  beautiful  churches  and  town  halls  of  mediaeval  towns  bear  a  strong 
testimony  to  the  debt  which  handicrafts  and  art  owe  to  the  craft-guilds 
and  the  old  guild  masters.  The  handsome  manor  houses  and  the  old, 
genuine  peasant  culture  in  a  high  degree  owe  their  origin  to  the  manorial 
system  and  the  common  ownership  of  the  land. 

Meanwhile,  during  the  course  of  the  17th,  18th  and  19th  centuries, 
this  old  system  of  law  was  gradually  found  to  be  unsuitable  to  the 
times,  and  it  became  clear  that  it  would  have  to  be  dissolved  by  the 
power  of  the  State,  partly  in  consequence  of  new  technics,  the  use 
of  new  implements,  machines  and  methods,  which,  in  the  industries  of 
both  town  and  country,  had  the  most  revolutionary  effect  on  the  life  of 
the  workers  through  the  establishment  of  factories  and  their  large  scale 
activities,  and  partly  because  of  an  intense  spiritual  craving  for  greater 
individual  freedom  and  independence  than  could  be  permitted  in  eco- 
nomic life  by  the  old  system  of  law. 

Those  who  made  conscious  efforts  to  gain  emancipation  from  the 
bonds  of  the  legal  rules,  which  found  expression  in  liberal  political 
economy,  thought  that  with  the  fall  of  these  rules  an  unrestricted  eco- 
nomic freedom  would  arise  for  everyone  and  that  this  would  be  the 
happiest  state  in  society.  This  belief  and  this  shining  hope  proved  to  be 
false.  The  unrestricted  economic  freedom  which  succeeded  the  old  legal 
regulations  led  to  the  most  ruthless  struggle  between  individuals  for  the 
good  thibgs  of  life,  with  the  employment  of  all  means,  from  the  most 
callous,  open  persecution  to  the  most  treacherous  ambush  attacks,  and 
with  brutal  exploitation  of  the  weak  and  poor.  The  mighty  growth  of 
large  scale  industry  was,  as  is  pointed  out  above,  gained  at  the  expense 
of  millions  of  human  lives  by  an  unrestricted  employment  of  the  labour 
of  women  an  children,  to  the  ruin  of  their  health,  and  by  an  unhampered 
use  of  men's  labour  at  starvation  wages.  In  commercial  life  completely 
free  competition  became  the  hardest  fight  for  all  against  all,  with  the 
use  of  all  means,  also  leading  to  the  ruin  of  countless  human  destinies. 
And  where  large  scale  agriculture  was  left  entirely  free  it  ruined  all 
the  many  smaller  farms  and  swallowed  them  up. 

Legislation,  which  was  strongly  influenced  by  the  ideas  of  liberal 
political  economy,  did  nothing  during  this  period  to  counteract  this 
state  of  thing,  but  left  economic  life  to  take  care  of  itself,  in  the  belief 
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that  the  most  unrestricted  freedom  would  he  the  means  of  securing 
the  best  results.  But  during  this  very  period,  in  which  legislation 
remained  passive,  in  which  no  rules  of  law  interfered  from  above,  a  new 
system  of  law,  as  I  shall  show,  arose  spontaneously  and  naturally  out 
of  life  itself.  In  the  life  of  industry  and  trade  forces  arose,  quite 
unconsciously  and  involuntarily,  which  little  by  little  grow  stronger 
and  which  all  tend  towards  limiting  the  unrestricted  freedom  of  industry 
and  trade  by  a  new  system  of  compulsory  rules  of  law.  No  period  in  the 
history  of  mankind  shows  more  distinctly,  in  my  opinion,  than  this 
period  of  liberalism,  that  rules  of  law  are  a  phenomenon  of  Nature, 
growing  out  of  life  itself  just  as  necessarily  as  plants  out  of  the  earth, 
and  if  the  State  neglects  to  give  rules  of  law  in  the  form  of  statutes,  life 
itself  will  take  into  its  own  hands  the  work  of  making  the  laws.  Here, 
too,  the  ways  to  the  shaping  of  laws  designed  to  limit  the  excesses  of 
freedom  were  along  the  age  old  but  ever  young  serviceable  road  in  the 
organisation  of  the  human  race:  association.  On  the  ruins  of  the  obsolete 
organisation  of  industry,  the  guilds,  there  soon  arose  new,  voluntan,' 
associations  which  gradually  gained  power  to  limit  and  regulate  the 
activity  of  industry  and  to  abolish  its  worst  excesses,  the  most  ruthless 
exploitation  of  the  workers  in  industries  and  handicrafts.  In  commercial 
life  the  associations  took  action  against  the  ruthless,  unfair  competition, 
in  which  the  efforts  of  the  associations  were  supported  by  the  practice 
of  the  courts.  In  agriculture  the  associations  and  the  idea  of  fellowship 
did  not  die  with  the  common  ownership  of  the  land.  In  the  most 
progressive  agricultural  countries  new  fellowships  arose,  likewise  by 
voluntary  association,  uniting  manj'  small  farms  in  large  scale  organisa- 
tions (the  co-operative  associations);  and  in  the  most  progressive  of 
these  countries  in  this  respect  (Denmark),  the  eminent  statesmen,  who 
abolished  the  old  legal  rules  in  agriculture  and  gave  their  support  to 
individual  freedom,  unconsciously  introduced  new  compulsory  legal 
rules,  which  prevented  large  scale  agriculture  from  swallowing  up  the 
large  number  of  small  farms. 

In  all  these  various  spheres,  in  handicrafts,  industry,  trade  and  agri- 
culture, the  associations  grew  up  independently  of  each  other  and  at 
somewhat  different  times,  but  all  within  the  same  period,  the  nineteenth 
and  twentieth  centuries.  The  foremost  in  the  movement  are  the  urban 
associations,  where  they  are  strongest  in  industry  and  handicrafts.  It 
will  therefore  be  natural,  first  to  deal  with  the  movement  within  these 
spheres. 


A. 

THE  DEVELOPMENT  IN  URBAN  INDUSTRIES 
AND  THE  INFLUENCE  OF  THE  LAW 

As  I  shall  endeavour  to  show,  we  can,  from  both  a  juridical  and  eco- 
nomic point  of  view,  divide  the  development  of  modern  industrial  life 
into  three  periods: 

1.  The  dissolution  of  the  old  organisations  of  industry,  of  the  craft- 
guilds. 

2.  The  rise  of  the  new  organisations  of  industry  and  their  struggle  for 
legal  recognition.  The  trade  unions.  The  unions  of  employers.  The 
cartels  and  trusts. 

I 

3.  The  struggle  for  power  of  the  new  organisations  of  industry.  The 
period  of  boycotting. 


CHAPTER  20 

THE  DISSOLUTION  OF  THE  OLD  INDUSTRIAL 
ORGANISATIONS,  THE  CRAFT-GUILDS 

UNRESTRICTED  ECONOMIC  FREEDOM  OF  TRADE 

That  associations  among  members  of  a  trade  were  known  even  in  anti- 
quity can  be  amply  testified.  The  sources  of  Roman  law,  for  instance, 
show  us  that  in  the  time  both  of  the  republic  and  under  the  rule  of  the 
emperors  there  were  numerous  associations  of  independent  artisans, 
collegia  opificuTn,  e.g.,  collegium  pistorum,  fabricensium,  etc.  Towards 
the  close  of  the  republic  these  organisations  were  abolished,  it  is  true — 
by  Caesar — with  the  exception  of  those  which  had  existed  from  the 
earliest  times,  but  they  were  re-established  under  the  emperors.  A  kind 
of  public  authorisation  of  them  was  now  introduced  and  without  this 
they  could  not  legally  exist.  When  the  colleges  were  validly  founded 
they  possessed  a  certain  legally  assured  and  regulated  position  (i.e.,  a 
general  legal  status  and  a  certain  right  of  inheritance  from  their 
members^)). 

As  for  the  internal  rules  of  these  organisations  and  their  more 
detailed  relations  with  the  trades,  we  know  nothing  definite.  But  one 
thing  we  may  at  any  rate  take  for  granted,  namely,  that  at  no  time  did 
they  attain  to  any  position  of  power  in  economic  life,  still  less  to  any 
real  monopoly.  This  was  naturally  because  the  free,  independent 
artisans,  of  whom  these  Roman  organisations  consisted,  were  throughout 
the  whole  of  antiquity  constantly  threatened  in  their  trade  by  slave 
labour.  In  the  struggle  with  this  the  free  artisans  could  not  of  course 
hold  their  own.  Private  people  often  possessed  a  very  considerable 
number  of  slaves  and  made  them  do  all  the  work  for  their  own  use  and 
often  also  for  that  of  many  others.  It  is  said  of  a  private  man  of  the 

^)  The  Roman  rules  of  law  which  treat  the  above-mentioned  collegia,  craft- 
guilds,  are  1.  1  pr.  Dig.  (3-4),  1.  1  og  5  Cod.  (6.-62). 


465 

time  of  Augustus,  Caecilius  Claudius,  that  among  other  property  he  left 
4110  slaves.  Towards  the  close  of  the  republic  there  were  probably  in 
Rome  and  even  in  many  of  the  other  towns  in  Italy  more  slaves  than 
free  persons.  The  former  could  be  met  with  everywhere,  not  only  in 
ordinary  households  and  agriculture,  but  also  in  handicrafts,  commerce 
and  navigation.  Hence  it  follows  that  the  free  artisans  could  never  at 
any  time  obtain  any  real  control  over  trade.  And  as  to  the  slaves  having 
any  right  to  organise  themselves  in  order  to  secure  a  certain  standard  of 
living,  this  was  of  course  entirely  out  of  the  question. 

It  was  only  after  the  fall  of  the  Roman  Empire  that  the  legal  contrast 
between  free  workers  and  slaves  gradually  diminished  and  disappeared, 
namely  during  the  course  of  the  later  Middle  Ages.  The  view  of  the 
law  of  antiquity,  that  a  whole  class  of  human  creatures — comprising 
the  greater  part  of  the  working  class — were  in  a  legal  sense  not  human 
beings  but  chattels,  was  now  no  longer  acknowledged.  And  in  this 
way  the  system  of  law  was  in  reality  born  anew  on  an  entirely  new 
foundation. 

Then,  when  the  towns  of  the  Middle  Ages  began  to  arise,  and  handi- 
crafts and  commerce  again  became  important,  the  conditions  were 
created,  little  by  little,  for  associations  between  tradespeople,  who  were 
in  a  position  to  gain  far  greater  power  over  economic  matters  than  the 
organisations  of  antiquity  had  ever  possessed. 

Everywhere  in  the  countries  where,  in  the  Middle  Ages,  there  were 
towns  and  urban  culture,  there  were  guilds.  In  England  they  were 
called  craft  guilds  or  trade  companies,  in  France  corporations  or  corps 
de  metier,  in  Germany  Zunfte  or  Innungen.  But  whatever  they  were 
called,  their  organisation  and  purpose  was,  in  its  main  features,  the 
same.  They  were  standing  associations,  grouped  according  to  their  trade, 
formed  from  artisans  within  the  same  town,  with  the  purpose  of  pro- 
tecting the  common  interests  of  their  trade  an  giving  common  rules  for 
its  excercise.  But  when  they  could  not  fully  attain  this  object,  unless 
they  gained  economic  power,  the  efforts  of  the  guilds,  consciously  or 
unconsciously,  were  everywhere  directed  at  one  thing:  monopoly.  It 
cannot  have  been  very  difficult  for  them  to  gain  this,  seeing  what  condi- 
tions were  like  in  the  Middle  Ages.  Owing  to  its  great  limitations  the 
market  was  easy  to  command.  In  those  days  every  town  and  its 
surrounding  district  was,  so  to  speak,  a  little  world  in  itself.  As  the 
means  of  communicatione  were  very  imperfect,  and  the  want  of  public 
security  very  general,  there  was  not  much  reason  to  fear  competition 
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from  outside.  Consequently,  if  the  artisans  could  only  agree  to  give  up 
struggling  among  themselves,  they  could,  on  the  whole,  control  the  trade 
and  divide  it  among  their  fellowtradesmen.  Seldom,  then,  were  the 
reasons  for  human  association  more  obvious  and  imperative  than  during 
these  times.  It  is  not  strange,  therefore,  that  everywhere  craft-guilds 
arose  with  the  regularity  of  a  law  of  Nature.  And  although  we  know 
very  little  about  the  guilds,  before  they  petitioned  the  State  for  privileges, 
it  seems,  from  the  above,  most  reasonable  to  assume  that  they  had 
already,  by  virtue  of  the  economic  conditions  and  by  the  associations, 
in  fact  reached  a  monopoly  of  trade. 

Meanwhile  the  guilds  must  soon  have  felt  the  need  of  obtaining  a 
legal  recognition  of  their  monopoly.  By  enforcing  the  rule  that  no  one 
must  carry  on  his  trade  without  belonging  to  the  guild,  the  latter 
assumed  an  authority  which  in  reality  the  power  of  the  State  alone  could 
bestow  upon  it;  and  only  with  this  behind  it  could  it  openly  and  actively 
pursue  the  few  obstinate  who  would  not  submit  to  the  rule  of  the  guilds 
and  who  perhaps  even  complained  to  the  authorities  of  their  conduct.  If, 
therefore,  the  guilds  in  some  cases  did  not  seek  recognition  by  the  law, 
those  who  upheld  the  latter  would  gradually  teach  them  the  need  of  this. 
It  is  a  feature,  then,  met  with  in  all  countries,  that  the  guilds  seek 
recognition  of  their  privileges  by  higher  authority.  Naturally  they 
sought  it  from  those  on  whose  power  they  were  most  dependent,  whether 
it  were  the  authorities  of  the  town  or  the  ruler  of  the  country,  or  some 
local  potentate,  a  duke,  count  or  a  bishop.  Whichever  of  these  it 
happened  to  be  varied  according  to  the  time  and  country.  But  whoever 
it  was  who  conferred  the  ratification,  it  became  everywhere  the  funda- 
mental principle  in  medieval  law  that  the  rules  of  the  guilds  could  not 
acquire  legal  force  until  they  had  been  confirmed  by  the  seal  of  the 
town  or  the  ruling  prince. 

Through  their  by-laws  and  in  their  practice  the  guilds  now  gradually 
formed  a  whole  system  of  detailed  rules  on  the  exercise  of  their  trade. 

In  the  sources  of  Roman  law  we  also  meet  with  traces  of  associations  be- 
tween tradesmen  for  obtaining  higher  prices  for  goods;  in  the  year  483  A.  D. 
they  were  expressly  forbinden  by  the  Emperor  Zeno,  1.  1  Cod.  (4-59). 

By  the  above-mentioned  aim,  i.  e.,  lihe  care  of  common  trade  interests,  the 
craft-guilds  are  distinguished  from  the  older  guilds,  whicn  in  the  main  pursued 
general  purposes  of  protection,  religious  and  social  interests.  It  is  true  that 
the  craft-guilds  alsO'  tried  to  satisfy  these  interests,  but  the  economic  one  was 
their  chief  concern. 

In  the  following,  the  world  "guild"  is  used  as  a  short  expression  for  craft- 
guild. 
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Not  only  did  they  by  these  means  strongly  resist  all  unfair  forms  of 
competition,  but  they  also  endeavoured  to  limit  this  among  their 
members,  in  such  a  way  that  a  suitable  livelihood  was  secured  to  each 
one  of  them.  They  agreed  not  to  underbid  each  other  but  to  maintain 
certain  fixed  prices.  They  passed  resolutions  limiting  the  number  of 
master  craftsmen  in  each  trade,  and  the  number  of  apprentices  who 
might  be  employed  by  each  master;  and  these  numbers  were  of  course 
fixed  according  to  the  needs  of  the  market.  By  means  of  these  rules  they 
prevented  overproduction  and  other  waste  of  goods  resulting  from  an 
unplanned,  unrestricted  competition.  Altogether  there  can  hardly  be  any 
doubt  that  the  guilds,  during  their  best  period,  in  the  thirteenth, 
fourteenth  and  part  of  the  fifteenth  centuries,  usually  acted  for  the 
benefit  of  the  rest  of  the  population,  even  if  during  this  period  complaints 
were  already  beginning  to  be  heard  of  abuse  of  the  guilds.  During  this 
time  there  was,  on  the  whole,  a  fortunate  balance  between  the  supply  of 
new  labour  and  the  needs  of  the  guilds;  and  there  was  a  steadily 
increasing  demand  for  the  guilds'  products.  As  the  towns  and  cities  grew 
in  the  Middle  Ages  there  was  always  plenty  for  the  craftsmen  to  do; 
and  so  long  as  this  expansion  lasted  and  the  population  increased  in  a 
reasonable  proportion  to  it,  there  was  no  need  for  the  guilds  to  raise 
artificial  barriers  to  admission  to  their  trades.  During  this  period  the 
guilds  gave  a  highly  valuable  contribution  to  the  economic  and  intellec- 
tual development  of  the  towns.  Under  their  direction  the  technique  of 
handicrafts  improved  everywhere  in  all  countries.  With  regard  to  the 
quality  of  the  work  they  were  strict  in  maintaining  a  high  standard, 
which  was  equally  in  their  own  and  the  consumers"  interest.  The  pro- 
duction of  honest  and  efficient  handiwork  became  a  point  of  honour 
with  their  calling.  They  also  took  care  that  the  young  should  have  a 
thorough  special  training  through  certain  years  of  apprenticeship,  in 
some  countries  also  periods  of  travel,  master-work,  etc. 

In  the  fifteenth  century,  however,  and  still  more  in  the  sixteenth,  the 
guilds'  abuse  of  the  monopoly  already  began  everywhere  to  be  a  social 
evil,  with  which  the  State  was  compelled  more  and  more  to  deal.  The 
population  in  the  towns  increased  greatly.  But  this  increase  of  popu- 
lation was  not  in  a  reasonable  proportion  to  the  amount  of  work  which 
the  handicrafts  could  offer.  Everywhere  the  guilds  tried  more  and  more 
to  place  difficulties  in  the  way  of  access  to  membership.  The  fees  for 
admission  grew  higher  and  higher.  Master-work  became  more  difficult 
and  more  expensive.  Favouritism  was  shown  to  the  sons  of  guild  masters, 
and  so  on.  In  the  towns  this  led  to  a  steadily  growing  class  of  artisans 


468 

who  had  but  slight  prospects  of  becoming  independent  masters.  And 
among  this  class  disturbances  and  strikes  occurred  now  and  then.  But  so 
long  as  the  guild  system  continued  to  exist  and  the  smaller  handicrafts 
were  still  the  prevailing  form  of  livelihood  in  the  towns,  there  were 
never  instances  of  that  systematic  and  bitter  class  conflict  which  is  a 
feature  of  our  own  times.  It  was  only  gradually  as  new  forms  of 
manufacturing  on  a  big  scale  arose  and  the  guilds  were  dissolved,  that 
the  labour  questions  of  the  present  day  came  into  existence.  This 
development  began  in  England;  thence  it  gradually  spread  to  all  the 
other  states. 

I. 
ENGLAND  AND  NORTH  AMERICA 

There  is  no  country  which  presents  so  interesting  development  with 
regard  to  the  labour  question  as  England.  It  has  been  justly  said  that 
England  is  the  home  of  the  labour  movement.  English  trade  unions  have 
been  the  model  for  labour  associations  in  all  other  countries,  and  the 
most  important  weapons  used  in  the  conflicts  of  the  present  day  between 
workers  and  employers,  strike,  lock-out  and  boycott,  are,  as  their  names 
show,  of  English  origin.  In  this  as  in  so  many  other  practical  depart- 
ments the  English  people  has  developed  far  earlier  that  the  other  nations 
and  has  therefore  long  periods  of  experience  behind  it,  while  the  labour 
movement  elsewhere  is,  compared  with  it,  relatively  new.  In  other 
countries  a  labour  movement  in  a  modern  sense  did  not  arise  until  the 
nineteenth  century,  and  then  it  did  not  become  of  any  particular  im- 
portance until  the  latter  half  of  that  century.  But  in  England  the  labour 
movement  was  already  fully  developed  in  the  eighteenth  century; 
throughout  the  whole  of  this  period  we  meet  with  conflicts  between 
employers  and  labour  associations;  and  so  numerous  and  serious  were 
the  disturbances  provoked  by  these  conflicts  that  the  State  found  itself 
compelled  to  intervene.  Throughout  the  whole  of  the  eighteenth  century 
we  see  Parliament  again  and  again  passing  laws  directed  against  labour 
associations.  And  the  courts  worked  hand  in  hand  with  the  legislature: 
without  the  help  and  independent  of  the  statutes  they  declared  labour 
associations  to  be  contrary  to  common  law,  and  the  courts  soon  obtained 
ample  practice  in  labour  disputes. 

Now  the  reason  why  the  labour  movement  in  England  is  thus  more 
than  a  century  in  advance  of  the  movement  in  other  countries  is  closely 
connected  with  the  fact  that  England,  through  a  peculiarly  early  develop- 
ment in  the  sixteenth,  seventeenth  and  the  beginning  of  the  eighteenth 
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century,  completely  liberated  herself  from  the  old  system  of  law  which 
had  hitherto  been  the  basis  of  economic  life  in  the  towns,  the  system 
of  the  craft-guilds.  During  this  period  far  bigger  trading  units  than  the 
guilds  of  the  handicrafts  had  ever  known  were  created.  And  to  crown 
the  whole  development  there  arose,  at  the  close  of  the  eighteenth  century, 
the  English  large-scale  industry,  an  assemblage  of  capital  and  labour 
of  such  vast  dimensions  as  had  never  been  seen  before.  In  other  countries 
on  the  other  hand  the  abolition  of  the  guild  system  and  the  rise  of  large- 
scale  industry  came  far  later,  as  a  rule  only  during  the  nineteenth 
century,  as  the  example  of  England  was  gradually  followed  more  and 
more.  The  immense  and  rapid  development  of  English  industry  during 
the  years  1760 — 1830  has  justly  been  called  the  industrial  revolution. 
After  a  number  of  inventions  with  the  most  epoch-making  consequences 
in  the  technics  of  machinery  there  was  created  for  the  first  lime  in 
history  that  system  of  industry  with  wich  we  are  now  so  familiar, 
but  which  then  meant  something  quite  new,  and  which  in  the  course 
of  a  remarkably  short  time  was  to  transform  entirely  economic  and 
social  conditions  and  to  introduce  a  new  age,  namely  the  modern  factory 
system. 

It  is  obvious  that  so  long  as  the  guild  system  is  the  social  organisation 
of  urban  industry,  a  labour  movement,  properly  so  called,  will  not  arise. 
In  the  time  of  the  guilds  men  worked  their  way  up  from  apprentice 
to  journeyman  and  master;  and  the  normal  rule  was  that  he  who  now 
was  a  journeyman  would  in  time  become  master.  No  deep  and  lasting 
class  contrast,  like  that  which  is  to  be  found  at  the  present  day  between 
w^orkers  and  employers,  could  therefore  arise  between  the  journeymen 
and  masters  in  the  times  of  the  guilds.  The  guilds  were  associations  in 
common  of  masters  and  journeymen,  with  the  object  of  watching  over 
the  interests  of  both.  And  even  if  in  many  places,  in  the  later  develop- 
ment of  the  guilds  a  class  of  journeymen  arose  who  had  but  little  or  no 
prospect  of  becoming  masters,  there  never  arose  that  deep  social  rift 
to  be  found  at  the  present  day  between  capital  and  labour.  The  arrange- 
ment of  the  guilds  was  and  continued  to  be,  inspite  of  all  their  weak- 
nesses, a  bond  of  union  between  masters  and  journeymen,  wich  is 
entirely  lacking  in  our  own  times.  There  was  no  reason,  therefore,  for 
the  journeymen  to  found  such  permanent  fighting  organisations  directed 
against  the  masters,  such  as  the  workers  of  the  present  day  have  formed 
in  the  trade  unions,  or  to  set  going  such  a  systematic,  economic  war  as 
that  denoted  by  the  strikes  of  modern  times. 

It  is  only  natural,  then,  that  in  recent  times  there  has  been  a  steady 
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growth  of  interest  in  the  guilds  and  their  history.  The  more  the  defects 
of  modern  industry  and  its  deep  class  distinctions  have  developed,  the 
greater  has  been  the  attention  bestowed  on  the  age  of  the  guilds  as  that 
in  which  there  was,  on  the  whole,  a  state  of  harmony  between  individual 
workers  which  is  unknown  in  our  own  times.  Yet  this  state  of  harmony 
was  not,  as  we  shall  see,  by  any  means  perfect  so  far  as  all  interests 
were  concerned,  not  even  during  the  best  period  of  the  guilds.  But  even 
if  one  now  regrets  the  development  which  led,  by  way  of  the  ruin  of  the 
guild  system,  to  modern  industrial  life,  it  must  at  any  rate  be  admitted, 
on  a  closer  examination  of  the  causes  leading  to  the  fall  of  the  guilds, 
that  this  fall  was  just  as  natural  and  necessary  as  was  the  rise  of  the 
guilds  in  their  time  during  the  later  Middle  Ages.  This  is  most  clearly 
seen  from  the  development  in  England,  the  country  which  was  the  first 
to  abolish  the  guild  system. 

Just  as  in  the  question  of  the  rise  of  the  guilds,  so  in  the  question  of 
their  dissolution,  a  distinction  must  be  made  between  their  actual  and 
legal  authority,  as  these  did  not  as  a  rule  cease  simultaneously.  For  the 
latter,  by  which  I  mean  the  guild  monopoly,  and  the  whole  of  that 
system  of  law  attached  to  it,  was  preserved  in  most  places  long  after 
the  economic  authority  of  the  guilds  had  been  weakened,  and  their  value 
to  industry  had  altogether  grown  out  of  proportion  to  the  legal  protection 
which  they  enjoyed  and  which  they  exploited  to  the  detriment  of  free 
and  natural  development. 

Here  now  arises  a  social  problem  of  great  interest:  how  early  and  in 
what  manner  did  the  law  interfere  in  this  domain;  how  quickly  and 
effectively  was  the  guild  system  abolished  in  different  countries,  when 
it  was  found  to  be  more  and  more  a  hindrance  in  the  progressive 
development  towards  greater  and  more  prosperous  forms  of  trade?  As  I 
shall  try  to  show,  the  development  of  law  present,  particularly  in  this 
field,  great  national  differences;  and  there  is  especially  a  characteristic 
contrast  between  England  on  the  one  hand  and  the  Continental  states 
on  the  other.  Hitherto  the  whole  question  has  not  received  much  atten- 
tion, due  to  the  fact  that  hitherto  the  dissolution  of  the  guilds  has  chiefly 
been  investigated  from  the  political-economic  side.  In  the  last  resort 
the  fall  of  the  guilds  has  been  explained  as  due  to  slowly-working 
economic  causes.  But  in  this  it  has  been  overlooked  that  these  causes 
alone  explain  the  weakening  of  the  economic  power,  that  the  order  of 
law  was  able,  in  no  slight  degree,  to  counteract  and  retard  this 
weakening,  and,   that  consequently  those  countries  which  were  most 
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highly  developed  in  a  legal  sense  were  also  the  most  advanced  in  eco- 
nomic development.  As  I  shall  try  to  show  in  the  following,  an  investiga- 
tion of  this  question  altogether  will  clearly  establish  the  deep  and  vital 
importance  which  the  character  of  the  law-system  has  in  the  economic 
development  too  of  a  country. 

In  most  of  the  continental  states  the  legal  power  of  the  guilds  was 
abolished  by  a  number  of  trade  acts  in  the  nineteenth  century.  Thus 
the  guild  system  was  finally  abolished  in  Germany  when  the  North 
German  trade-statute — "Gewerbe-Ordnung"  of  1869 — was  extended  after 
1871  to  the  whole  of  the  new  empire;  but  in  a  few  of  the  German  states 
it  had  been  abolished  before  this  by  laws  laid  down  at  the  beginning  of 
the  century.  In  Austria  the  guilds  were  abolished  by  a  statute  of  1859, 
in  Italy  by  a  statute  of  1864,  in  Norway,  Sweden  and  Denmark  by 
statutes  respectively  of  1859,  1846  and  1857,  etc.  The  most  advanced,  as 
is  known,  was  France,  which  abolished  the  guild  system  in  1791.  But 
long  before  these  laws  came,  the  economic  position  of  the  guilds  was 
already  greatly  weakened  in  all  countries;  and  it  had  long  since  been 
acknowledged  as  detrimental  that  they  possessed  a  legal  power  which 
did  not  correspond  to  their  economic  importance.  How  great  this  dispro- 
portion had  gradually  become  in  the  continental  states  was  clearly 
revealed  when  it  was  at  last  resolved  to  abolish  the  guilds.  For  from 
the  moment  when  they  were  deprived  of  the  legal  monopoly  they 
everywhere  sank  very  rapidly  into  decay  and  in  many  places  entirely 
disappeared. 

In  England,  where  the  guilds  already  cease  to  exist  during  the  course 
of  the  sixteenth,  seventeenth  and  the  beginning  of  the  eighteenth  century, 
the  legal  development  further  presents  the  remarkable  feature  that  it  is 
not  possible  to  point  to  any  particular  statute  which  abolished  the  mono- 
polies of  the  guilds  and  their  whole  legal  position.  In  contrast  to  condi- 
tions on  the  Continent,  the  guilds  in  England  ceased  to  exist  little  by 
little,  though  it  is  not  possible  to  point  to  any  single,  definite  and  general 
measure  on  the  part  of  the  State  as  the  cause  of  it.  As  I  shall  show,  the 
community  here  intervened  in  an  entirely  different  way,  and  one 
especially  peculiar  to  English  legal  life.  It  is  true  that  here  historical 
works  have  often  been  used  in  pointing  to  certain  laws  as  the  cause 
of  the  cessation  of  the  guilds,  and  it  has  been  supposed  that  especially 
Elizabeth's  famous  labour  statute  of  1563  in  any  case  contributed  in  a 
high  degree  to  undermining  the  position  of  the  guilds.  Meanwhile  more 
recent  historical  research  has  shown  that  these  laws  neither  had  the 
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intention  nor  obtained  the  effect  of  striking  at  the  guilds  and  their 
privileges. 

Elizabeth's  labour  statute  of  1563  as  a  matter  of  fact  did  not  introduce 
anything  new,  but  only  confirmed  existing  practice  and  assembled  a 
great  number  of  earlier,  scattered  provisions  into  one  law.  Thus  it  was 
only  a  repetition  of  what  had  already  happened  to  a  number  of  earlier 
laws  (from  as  far  back  as  the  days  of  Henry  II),  when  the  Elizabethan 
statute  in  question  caried  out  a  regulation  of  wages  on  the  part  of  the 
community.  It  enacted  (in  §  15)  that  the  wages  for  work  should  be  fixed 
by  the  local  authorities  every  year  according  to  the  "plentie  or  scarcity" 
of  the  time — a  periodical  and  more  pliable  settlement  which  was  an 
improvement  in  comparison  with  the  older  laws,  which  operated  with  a 
fixed  scale  of  wages.  The  settlement,  however,  was  to  be  effected  after 
consultation  with  the  leaders  of  the  guilds,  and  the  subsequent  period 
shows  that  the  guilds  abused  this  influence  to  the  advantage  of  the 
masters.  Nor  was  the  rule  in  Elizabeth's  law  about  a  compulsory  period 
of  apprenticeship  of  seven  years  (§§  26  and  27)  directed  against  the 
guilds,  as  has  been  thought.  Neither  was  this  rule  new,  it  only  established 
generally  for  the  whole  country  what  had  already  been  carried  out  in 
practice  in  most  of  the  important  places  in  the  country  under  the  in- 
fluence of  the  guilds  themselves,  which  were  obviously  •interested  in  a 
long  period  of  apprenticeship. 

Soon,  however,  legislation  ceased  altogether  to  pay  any  attention  to 
the  guild  system;  it  took  up  a  neutral  position  as  regards  development 
and  left  the  guilds  to  their  fate.  Altogether,  right  up  to  our  own  times, 
there  is  no  evidence  of  a  single  English  law  which  can  be  said  to  have 
abolished  the  guilds.  England  does  not  in  fact  possess  any  "trade  act" 
at  all,  that  is,  no  Act  of  Parliament  which,  as  in  the  continental  states, 
declares  freedom  of  trade  to  be  a  fundamental  principle  and  abolishes 
the  guild  system.  That  all  trades  are  free,  i.e.,  open  to  everyone  uncondi- 
tionally, is  in  England  in  modern  times  regarded  as  so  much  a  matter 
of  course  that  it  is  unnecessary  for  the  law  to  make  any  statement 
about  it.  An  exception  to  this  is  at  the  present  day  made  in  the  few 
cases  in  which  a  special  law  makes  a  certain  trade  dependent  on  the 
exercise  of  a  licence. 

It  it  no  doubt  this  circumstance,  that  the  fall  of  the  guilds  in  England 
is  not  due  to  any  particular  law,  which  has  misled  economists  in  this 
field  to  suppose  that  this  fall  can  be  ascribed  exclusively  to  purely 
economic  causes,  as  a  purely  economic  process  of  dissolution,  that  is, 
without  any  influence  on  the  part  of  the  State.  Owing  to  this  the  problem 
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which  in  my  opinion  is  of  the  greatest  interest  has  been  entirely  over- 
looked, namely:  what  influence  has— not  only  legislation— but  the  whole 
attitude  of  the  law,  its  interfering  under  one  form  or  another,  had  on 
the  fate  of  the  English  guilds?  In  classical  political  economy  it  was,  as 
well  known,  a  general,  prevalent  view  that  economic  life  moved  ac- 
cording to  universal,  inevitable  laws  of  Nature,  that  the  course  of  life 
could  not  be  effected  at  all  by  rules  of  law.  This  view  still  unconsciously 
exercises  its  power  over  people's  minds.  It  can  often  be  traced,  also  in 
the  most  recent  times,  even  in  historical  investigations.  And  it  has 
undoubtedly  also  been  at  work  in  the  domain  dealt  with  here,  in  the 
question  of  the  dissolution  of  the  guilds. 

The  law  has,  as  we  know,  other  forms  and  expressions  than  the 
statute.  In  many  other  ways  the  law  can,  directly  and  indirectly,  make 
its  influence  felt  in  economic  life.  The  connection  between  the  latter 
and  the  legal  world  is  altogether  very  complex  and  has  wide  ramifica- 
tions. 

Now  as  the  guilds  were  never  abolished  by  Act  of  Parliament  in  Eng- 
land, and  as  they  practically  ceased  to  exist  there  even  a  hundred  years 
before  they  were  abolished  on  the  Continent,  the  problem  which  has 
been  overlooked  is  therefore:  what  is  the  reason  for  this  early  and 
noiseless  disappearance  of  the  English  guilds?  As  I  see  it,  the  reason 
will  on  closer  examination  turn  out  to  be  this,  that  the  English  people 
in  their  legal  culture  are  several  centuries  ahead  of  the  nations  on  the 
continent,  especially  in  the  sphere  of  political  and  municipal  autonomy. 

The  free  constitution  of  England  was  for  centuries  the  great  model 
which  all  other  countries  have  tried  to  imitate.  In  the  fourteenth  century 
we  already  find  in  England  a  strongly  developed  self-government,  and 
at  the  close  of  the  seventeenth  century  the  free  English  constitution  can 
be  regarded  as  firmly  and  solidly  established,  that  is,  one  hundred  years 

While  there  is  not  in  England,  as  mentioned  above,  any  common  law  of 
trade  which  abolishes  the  guild  system  and  introduces  freedom  of  trade,  there 
is,  on  the  other  hand,  in  a  single  paragraph  in  the  municipal  law  of  1835, 
5  and  6  Will.  IV  c  76,  a  provision  containing  a  positive  confirmation  of  the 
freedom  of  trade  already  long  since  introduced.  Among  other  old  bad  customs 
which  are  aboHshed  by  this  law,  in  certain  old  towns,  it  also  puts  an  end, 
in  one  of  its  provisions,  §  14,  as  a  measure  of  security,  to  the  last  remnants 
of  the  local  guild  privileges  where  these  may  still  be  found.  This  provision, 
therefore,  did  noit  strike,  hke  the  great  laws  of  trade  on  the  continent  later 
in  the  nineteenth  century,  at  a  generally  prevalent  legal  order  of  the  guilds. 
It  applied  only  to  a  few  rare  rudiments  of  a  guild  system  which  at  'this  time 
had  already  long  since  disappeared  in  most  places  in  England. 
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before  a  single  nation  on  the  Continent,  the  French  people,  makes  the 
first,  isolated  attempt — and  then  only  through  a  violent  revolution 
costing  streams  of  blood — to  introduce  something  similar.  And  as  this 
attempt  failed  because  of  the  immaturity  of  the  people,  it  is,  as  we 
know,  not  until  the  middle  of  the  nineteenth  century  that  the  majority 
of  the  nations  on  the  Continent  through  a  series  of  revolutions  begin  to 
lay  the  foundations  of  a  free,  constitutional  form  of  government,  that  is, 
not  until  one  hundred  and  fifty  years  after  it  had  been  firmly  rooted 
in  England.  But  it  is  this  very  unique,  early  maturity  which,  as  we 
shall  see,  enables  the  English  people,  through  their  political  and  local 
self-government,  to  rid  themselves  of  the  guilds  more  than  a  hundred 
years  before  this  is  achieved  on  the  Continent,  and  without  any  legisla- 
tive measures,  but  only  through  the  gradual  development  in  the  practice 
of  the  authorities.  Here  we  encounter  the  other  feature  which  is  peculiar 
to  the  legal  development  of  the  English  people,  besides  their  surprising, 
early  maturity,  namely,  the  slow  and  gradual  adaptation  through 
experience  of  their  social  institutions  according  to  the  needs  of  the 
changed  times.  This  feature  too,  we  meet  with  everywhere  in  the  system 
of  English  trade  and  industries,  as  well  as  in  English  constitutional  life 
and  legal  procedure^).  Thus  as  the  English  constitution  did  not,  like 
those  on  the  Continent,  come  into  existence  through  revolutions  in  a  few 
days,  but  through  the  laborious  and  steady  development  of  centuries, 
so  the  present  free  constitution  of  English  industrial  life  has  not  come 
into  existence  through  any  sudden  overthrow,  through  any  proclamation 
of  the  freedom  of  trade  and  industry  at  a  certain  date  in  a  legislative 
assembly:  this  freedom,  on  the  contrary,  has  come  into  existence  through 
a  gradual  slow  development,  as  changing  economic  conditions  made  the 
mediaeval  constitution  of  industry,  the  guild  system,  more  and  more 
unsuited  to  the  times,  the  local  organs  of  English  self-government 
restricting  the  power  of  the  guilds  all  over  the  country  by  a  judicious 
and  considered  intervention,  little  by  little,  until  it  finally  disappeared 
altogether.  Parliament  repeatedly  confirmed  the  local  authorities  in  the 

^)  In  his  History  of  England  Macaulay  has  pertinently  characterised  the 
remarkable  English  revolution  of  1688:  "And  if  it  be  asked  what  has  made 
us  to  differ  from  others,  the  answer  is  that  we  never  lost  what  others  are 
wildly  and  blindly  seeking  to  regain.  It  is  because  we  had  a  preserving  revo- 
lution in  the  seventeenth  century  ithat  we  have  not  had  a  destroying  revo- 
lution in  ithe  nineteenth.  It  is  because  we  had  freedom  in  the  midst  of  servitude 
that  we  had  order  in  the  midst  of  anarchy."  Ch.  X  at  the  conclusion. 
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general  right  to  intervention  in  this  field;  and  the  courts  always  gave 
them  strong  support  against  the  stubborn  guilds. 

Magna  Gharta  already  secured  to  London  and  other  large  towns  their 
"liberties  and  free  customs".  No  doubt  this  alluded  especially  to  that 
right  of  self-government  which  William  the  Conqueror  had  already  to 
a  certain  degree  conceded  to  the  larger  towns.  One  must  not  exagerate 
the  importance  of  Magna  Gharta,  either  in  this  respect,  but  still,  there 
is  no  doubt  that  here  lies  already  the  first  germ  of  that  development 
which  at  length  gave  the  English  people  its  free  local  government.  In 
the  course  of  the  Middle  Ages  the  larger  English  cities  gradually  suc- 
ceeded in  emancipating  themselves  from  the  neighbouring  Lords  of  the 
Manor  and  obtained  the  right  to  order  their  own  affairs  themselves, 
including  also  their  conditions  of  trade,  and  to  elect  their  authorities 
themselves,  especially  the  justices  of  the  peace.  This  development  is 
completed  in  the  seventeenth  century.  In  the  course  of  the  same  period 
the  central  political  self-government  is  firmly  rooted;  the  king's  "common 
council"  which  originally  exclusively  was  a  baronial  assembly  slowly 
grew  into  the  English  parliament  where  also  the  citizens  of  the  towns 
were  represented  because  the  Grown  in  need  of  money  was  compelled  to 
create  a  broader  basis  of  taxation.  But  every  time  the  Grown  summoned 
Parliament  and  applied  for  grants  for  the  levying  of  taxes,  the  citizens 
had,  as  a  rule,  a  number  of  "grievances",  a  list  of  complaints  of  certain 
existing  conditions  which  they  wished  to  have  reformed  before  they 
granted  the  government  the  taxes.  Meanwhile,  in  the  field  of  trade  life 
it  was,  in  the  Middle  Ages,  the  guilds,  who,  by  abuse  of  their  privileges 
and  moLopolies  to  screw  up  prices,  gradually  became  a  continual  source 
of  complaint  on  the  part  of  the  other  citizens.  Originally,  it  is  true,  the 
craft  guilds  had  grown  up  under  the  shelter  of  the  civic  authorities, 
from  whon  they  still  sought  confirmation  of  their  by-laws  with  the 
monopolistic  rules.  Thus  the  municipal  self-government,  which  had 
developed  e&rly,  in  the  early  Middle  Ages  brought  the  guilds  under  its 
direct  control.  But  in  the  later  Middle  Ages,  in  the  fourteenth  and 
fifteenth  centuries  when  the  guilds  reach  a  continually  increasing  eco- 
nomic influence  and  power,  they  become  more  and  more  independent 
and  self-willed  in  their  relations  with  the  municipal  authorities,  and 
independently  oi  these  they  try,  in  particular,  to  dictate  to  the  other 
citizens  the  price  of  the  guild  wares,  and  to  limit  the  admission  of  new 
members  to  the  guilds.  The  guilds  grew  particularly  audacious  in  their 
ahuse  of  monopoly  in  cases  in  which  they  had  in  earlier  times  obtained 
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crown  charters  or  letters  patent,  that  is,  a  royal  sanction  of  their 
privileges  and  monopolies.  The  dissatisfaction  to  which  the  citizens 
first  gave  expression  against  the  guilds  was,  indeed,  directed  against  the 
crown  charters. 

After  various  complaints  in  Parliament  of  the  abuse  by  the  guilds 
of  these  chaiters,  it  was  at  last  decided  by  statute  in  1437  (15  Hen.  VI, 
c.  6)  that  in  future  the  directors  of  the  guilds  should  see  that  all  their 
letters  patent  and  charters  were  registered  by  the  local  authorities; 
and  further,  it  was  decided  that  no  by-laws  of  the  guilds  were  to  be 
valid,  unless  they  had  first  been  ratified  as  reasonable  by  the  local  town 
authorities. 

In  the  sixteenth  century,  economic  development  already  began  outside 
the  old  guild  towns  and  led  to  a  greater  and  greater  weakening  of  these 
towns  and  the  guilds.  New  trades,  and  with  them  new  towns,  grew  up, 
with  which  it  was  more  and  more  difficult  for  the  old  towns  to  compete. 
The  old  towns  and  the  guilds  now  tried  through  their  representatives  in 
parliament  to  obtain  statutary  protection.  For  some  time  parliament  was 
willing  to  give  this  support;  and  in  this  period  parliament  did  not  object 
to  the  royal  charters  as  it  did  in  the  15th  century,  because  these  charters 
like  the  special  statutes  only  tried  to  protect  the  guilds  and  the  old  tovns, 
which  had  fallen  into  decay. 

But  English  self-government  could  not  in  the  long  run  submit  even 
to  this  fairly  innocent  and  uninterested  form  of  royal  interference. 
Gradually  it  became  a  rule  that  the  guild  privileges  for  the  indirect 
support  of  the  towns  should  be  granted  by  a  special  Act  of  Parliament. 
Otherwise,  however,  these  privileges  proved  to  be  rather  unfortunate  for 
the  towns  and  they  were  therefore  quickly  revoked  in  many  cases. 
Generally  the  authorities  of  the  towns  and  their  representatives  began  to 
see,  already  in  the  sixteenth  and  still  more  in  the  seventeenth  century, 
that  the  continued  existence  of  the  guilds  did  not  benefit  the  towns,  and 
consequently  they  became  less  and  less  inclined  to  submit  tc  interference 
from  above.  Especially  under  the  Stuarts  did  the  champions  of  self- 
government  become  more  and  more  sensitive  on  this  point;  and  at  last 
they  did  not  tolerate  any  royal  interference  whatever,  not  even  the  most 
well-meant,  in  the  trade  life  of  the  towns. 

Simultaneously  with  this  the  representatives  of  the  English  people 
in  Parliament  carried  on  an  equally  persevering  aad  effective  fight 
against  another  form  of  absolute  rule  in  economic  life,  namely  the 
conferring  by  the  Crown  of  monopolies  on  individual  private  persons.  As 
a  rule  the  sovereign  bestowed  these  monopolies  (on  the  manufacture  of 
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a  few  special  articles)  on  his  favourites,  who  thereby  quickly  amassed 
great  fortunes.  And  as  these  monopolies  gradually  grew  more  and  more 
numerous,  and  more  and  more  widespread,  intolerable  conditions  arose. 
The  exasperation  of  the  people  against  the  monopolies  was  at  length  so 
great  that  Elizabeth,  who  was  otherwise  rather  despotic,  found  it  the 
wisest  course  to  yield  to  Parliament  and  promise  it  an  unreserved 
abandonment  of  this  absolute  rule  over  commercial  life.  The  courts 
categorially  supported  the  people's  view  of  the  law  on  this  point.  In  the 
well-known  case  of  monopolies,  Darcy  v.  Allein,  the  judgment  found  a 
royal  licence,  giving  a  monopoly  to  the  manufacture  of  a  certain  article, 
invalid,  11  Coke  84b  (1602).  Meanwhile,  when  Elizabeth's  successor, 
James  I,  nevertheless  continued  to  issue  lucrative  monopolies  to  his 
favourites  and  their  families.  Parliament  at  last  carried  through  a  statute, 
21  James  I  c  3  1624,  which  abolished  all  monopolies  (except  those  of 
the  guilds  and  of  patent  rights).  But  when  the  succeeding  Stuarts,  in 
spite  of  this  law  and  in  spite  of  general  ill-wiil  against  the  interference 
of  the  Crown  in  economic  life,  presumed  on  several  occasions  to  issue 
monopolies,  partly  to  private  persons  and  partly  to  companies  and 
guilds — in  many  cases  with  disinterested  and  well-meaning  intentions — 
the  people  reached  the  limit  of  their  endurance.  The  royal  monopolies 
were  among  those  offences  which  cost  Charles  1  his  life  and  his  house 
its  throne^). 

In  the  seventeenth  century  political  and  municipal  self-government 
in  England  had  therefore  advanced  so  far  as  to  have  brought  the  guild 
system  into  a  state  of  complete  dependence  on  itself  and  its  authorities, 
and  altogether  to  have  abolished  absolute  rules  in  the  economic  field. 
The  principle  which  the  English  people  had  so  stubbornly  maintained 
for  centuries  in  practice  and  legislation  now  acquired  its  greatest 
significance:  the  principle  that  the  guilds,  in  all  their  activity,  should  be 
under  the  control  of  the  local  authorities.  Altogether,  so  long  as  the 
representatives  of  English  self-government  considered  it  expedient — for 


^)  A  peculiar  incident  occurring  during  this  very  period  is  a  proof  that 
the  elect  of  the  EngUsh  people  especially  could  not  stand  the  arbitrary  and 
personal  interference  of  the  kings  in  industrial  life.  When  the  weaving  trade 
in  London  had  got  into  economic  difficulties  the  members  of  the  guild  held 
a  meeting,  at  which  there  were  several  who  spoke  in  favour  of  trying  to 
revive  the  weaving  trade  by  applying  to  the  King  (Charles  II)  for  a  charter 
with  trade  privileges  for  the  guild.  But  an  old  man,  a  highly  respected  weaver, 
then  stood  up  and  very  emphatically  discountenanced  this  proposal,  as  it 
might  lead  the  King  into  difficulties,  for.  as  he  said,  it  was.  as  they  knew, 
"because  of  this  that  the  former  king  los)t  his  head". 
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the  sake  of  the  towns — to  support  the  guilds  the  latter  could  still  keep 
going,  even  though  their  power,  in  view  of  the  economic  activity  going 
on  outside  them,  was  steadily  growing  less.  But  as  soon  as  the  represen- 
tatives of  self-government  realised  that  the  maintenance  of  the  guild 
system,  so  far  from  heing  a  benefit  to  the  towns,  was,  on  the  contrary, 
a  hindrance  to  their  free  development,  the  hour  of  the  guilds  had  struck. 
They  could  then  no  longer  in  England,  as  in  other  Europeen  countries, 
still  be  kept  alive  artificially  by  the  favour  of  an  absolute  monarch.  They 
reverted  to  the  law  of  natural  evolution. 

Simultaneously,  however,  with  the  English  people,  centuries  before 
other  nations,  reaching  so  high  a  political  development  that  it  holds 
the  mediaeval  legal  system  of  industry  and  its  fate  in  its  own  hands, 
there  is,  as  indicated  in  the  foregoing,  a  correspondingly  remarkable 
and  early  development  in  English  industry  and  trade  itself,  a  develop- 
ment which,  carried  onward  by  the  initiatives  and  energy  of  the  British 
race,  creates  for  the  first  time  in  history  vast  and  hitherto  unknown  forms 
of  industry,  imitated  later  in  other  countries,  and  distinguishing  our 
times  from  all  earlier  ages. 


In  the  fourteenth  and  fifteenth  centuries  the  guilds  in  England  reached 
their  greatest  power.  But  in  the  sixteenth  century  those  economic  factors 
already  began  to  take  effect,  which  in  the  seventeenth  and  the  beginning 
of  the  eighteenth  century  led  to  the  fall  of  the  guilds. 

Among  these  factors  was  a  tendency,  which  began  to  assume  some 
importance  in  the  sixteenth  century,  for  handicrafts  to  be  produced  in 
the  rural  districts,  away  from  the  old  towns  and  guild  centres  and 
therefore  outside  the  domain  in  which  the  guilds  had  any  power,  for 
in  this  century  the  foundations  were  already  being  laid  of  that  vast 
English  cloth  industry  which  was  later  to  outstrip  that  of  all  other 
countries.  While  in  earlier  times  wool  was  the  largest  of  the  English 
articles  of  export,  a  beginning  was  made  in  the  fifteenth  century  and 
still  more  in  the  sixteenth,  of  making  it  up  in  the  country  itself.  An 
enterprising  class  of  merchants,  known  under  the  name  of  "clothiers"  or 
"merchant  clothiers",  began  to  buy  up  the  wool  or  other  raw  material, 
engaged  a  large  number  of  craftsmen  to  work  for  them  (in  the  homes  of 
the  former),  paying  them — weavers,  carders,  spinners,  etc.— each  for 
their  part  in  the  process  of  manufacture  and  sold  the  finished  product 
•both  at  home  and  abroad.  The  great  initiative  power  of  these  merchants 
in  this  way  brought  a  wider  outlook  and  greater  speed  into  the  life  of 
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English  trade;  and  as  they  could  not  let  their  craftsmen  work  within  the 
domain  of  the  guild  towns  without  coming  into  conflict  with  the  rules 
and  law  of  the  guilds,  these  craftsmen  were  settled  in  the  country  or  in 
the  suburbs,  outside  the  walls  of  the  towns.  Here  then,  arose  a  steadily 
increasing  class  of  small  master  craftsmen,  who  had  no  connection  with 
the  towns  and  the  guilds,  but  who,  on  the  contrary,  were  dependent  on 
the  great  merchants  who  had  the  capital,  took  the  initiative  in  their 
handicrafts  and  disposed  of  the  sale  of  the  finished  goods. 

The  increasing  development  of  this  system,  called  the  home  system, 
or  the  domestic  system,  which  was  soon  to  comprise  other  handicrafts 
than  the  weaving  of  wool,  was  soon  felt  in  the  old  guild  towns,  where 
the  masters  tried  in  every  possible  way  to  limit  admission  to  membership 
of  the  guilds.  But  the  increasing  number  of  journeymen  in  these  towns, 
each  with  a  decreasing  chance  og  becoming  a  master,  naturally  gave 
rise  to  great  dissatisfaction  among  this  under-privileged  class.  The 
domestic  system  of  work  was  of  course  very  attractive  to  this  class,  with 
its  prospect  of  enabling  them  quickly  to  set  up  in  business  in  the  rural 
districts  as  masters,  and  to  work  without  risk  for  a  fixed  wage  in  the 
service  of  the  big  merchants.  Emigration  from  the  old  guild  towns 
therefore  now  began  on  an  increasing  scale.  In  the  sixteenth  century  the 
laws  and  literature  of  the  time  complain  that  many  of  the  largest  and 
oldest  towns  in  England  are  on  the  way  to  becoming  more  or  less 
depopulated.  In  the  seventeenth  century  and  the  first  half  of  the 
eighteenth  there  was  a  great  expansion  of  these  domestic  handicrafts. 

The  system  of  industry  mentioned  above  has  been  called  the  domestic 
system,  because  in  this  the  craftsmen — as  distinguished  from  that  which  is 
the  case  in  the  factory  system — worked  for  their  employer  in  their  own  homes. 
In  our  times  too,  as  is  well  known,  we  see  the  domestic  system  in  use,  but 
it  is  of  course  now  overshadowed  by  the  factory  system. 

Cunningham  takes  the  expression  "domestic  system"  in  a  rather  narrow 
sense,  that  is,  as  comprising  only  the  cases  in  which  the  craftsman  himself 
owns  the  material  and  sells  the  finished  product  to  the  big  merchant.  Cun- 
ningham: "The  growth  of  English  industry  and  commerce  in  modern  times"  I 
p.  497.  Meanwhile,  as  the  transition  between  these  cases,  and  the  cases  in  which 
the  big  merchant  also  supplies  the  material,  is  quite  gradual  and  in  fact 
difficult  to  indicate,  and  as  it  is  a  question  of  finding  a  term  that  includes 
the  whole  of  that  form  of  industry,  which  on  the  one  hand  is  sharply 
separated  from  the  factory  system  by  the  method  of  working,  but  on  the 
other  hand  resembles  it  in  being  capitalistic,  the  wider  description  seems  to 
me  to  be  the  mosit  fortunate.  For  the  development  has  become  capitalistic  from 
the  moment  the  big  merchant  has  entered  in  as  Oie  middleman  between  the 
craftsmen  and  the  consumers,  whether  he  also  supplies  the  material  or  not. 
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A  large  part  of  the  work  was  done  in  the  villages,  many  new  villages 
arose,  and  the  rural  population  increased  rapidly.  Later,  however,  new 
towns  grew  up.  Large  industrial  towns  like  Birmingham,  Sheffield, 
Bolton,  Manchester  and  several  others  arose  during  this  period  as 
centres,  around  which  gathered  the  domestic  handicrafts.  In  these  new 
towns  there  was  as  a  rule  little  or  no  organisation  among  the  large  class 
of  small  master  craftsmen.  And  no  guild  by-laws  with  their  narrow 
and  petty  regulations,  which  were  only  suited  to  medieval  conditions, 
stood  in  the  way  of  free  development. 

All  that  intense  growth  of  free  handicrafts  outside  the  old  guild  towns 
did  not,  of  course,  in  the  long  run  fail  to  make  an  impression  on  the 
authorities  of  these  towns.  The  struggle  for  existence  would  naturally, 
little  by  little,  teach  them  that  the  legal  system  of  the  guilds  could  not 
last.  At  first  the  authorities  of  the  old  towns  and  their  representatives 
in  Parliament  no  doubt  believed  that  these  cities  could  be  revived  by 
strengthening  the  position  of  the  guilds.  Legislation  and  government 
practice  of  the  sixteenth  and  the  beginning  of  the  seventeenth  century 
still  bear  witness  to  this,  as  shown  above.  But  many  municipal  councils 
now  already  began  to  see  that  the  interests  of  the  towns  were  no  longer 
served  by  the  continuance  of  the  guilds,  as  the  guild  monopolies  drove 
the  new  industries  away  from  the  old  towns  to  the  advantages  of  the 
rural  districts  and  the  new  towns  growing  up  there.  Henceforward 
Parliament  gradually  ceased  to  take  an  interest  in  the  encouragement 
of  the  guilds,  which  w^ere  now  reduced  to  relying  entirely  on  the  favour 
of  the  municipal  self-government.  The  authorities  of  this  self-govern- 
ment, however,  more  and  more,  refused  to  confirm  the  rules  of  the  guilds 
and  altogether  to  sanction  their  monopolistic  efforts.  Extracts  from  the 
proceedings  of  municipal  councils  in  the  sixteenth  and  seventeenth 
centuries  plainly  show  how  the  town  councils  decline  more  and  more 
to  comply  with  the  application  of  the  guilds  for  confirmation  of  their 
by-laws;  and  as  a  consequence  of  this  we  see  guilds  gradually  falling 
into  decay  and  finally  disappearing  altogether.  The  guild  system  was 
therefore  in  the  seventeenth  century  in  a  state  of  decline  and  decay,  and 
at  the  close  of  the  century  it  had  in  many  places  disappeared.  And  with 
the  immense  development  of  domestic  industries  in  the  eighteenth 
century  it  could  not  fail  to  be  evident  to  all  self-governing  towns  that 
the  age  of  the  guild  system  was  irrevocably  over.  About  the  middle  of 
the  eighteenth  century  the  guilds  both  legally  and  actually,  can  be 
regarded  as  obsolete  in  England. 

As  the  legal  dissolution  of  the  guilds,  as  remarked  before,  has  not 


481 

been  made  the  subject  of  special  investigations,  a  great  deal  of  material 
is  still  lacking  for  the  detailed  history  of  the  internal  administration  of 
the  different  towns,  throughout  the  sixteenth,  seventeenth  and  eighteenth 
centuries.  But  there  is  presumably  already  so  much  to  be  found  now  that 
the  main  outlines  of  the  development  can  be  drawn  up,  as  I  have  tried 
to  do  above.  We  have  information  about  guilds  in  their  relations  with 
the  local  authorities  from  a  number  of  towns  which  can  be  taken  as 
examples  of  the  development  in  its  entirely.  In  a  few  towns  we  meet 
with  very  early  examples  of  the  town  authorities  declaring  the  by-laws 
of  the  guilds  to  be  completely  invalid.  ITius  in  Couenlry  already  at  the 
end  of  the  fifteenth  century,  the  town  council  declares  the  by-laws  of  a 
guild  "void,  quashed  and  annulled".  In  the  sixteenth  century,  however, 
these  cases  grow  more  and  more  frequent.  It  is  very  significant  of  the 
increasing  fear  which  now  seized  the  towns,  of  the  handicrafts  growing 
up  around  them  in  the  rural  districts,  that  in  Lincoln  in  1550  there  was 
a  case  in  which  the  government  of  the  town  even  invited  some  clothiers 
to  settle  there,  granted  them  a  site  for  a  dyeing-house  and  a  mill,  and 
allowed  them  to  take  as  many  craftsmen  into  their  service  as  they 
pleased.  The  weaver's  guild,  which  was  hit  by  all  this  activity,  was 
powerless  to  prevent  it.  A  similar  spirit  of  enterprise  was  shown  by  the 
local  government  in  the  city  of  Chester  in  1575.  And  even  if  all  towns 
were  not  so  alert  as  these,  most  of  them  appeared  more  and  more  willing 
to  let  the  barriers  of  the  guilds  fall  in  order  to  join  in  the  new  movement 
in  the  cloth-making  industry.  Apart  from  this  trade  too,  though,  the 
governments  of  the  towns  began  to  take  action  against  the  guilds.  The 
city  council  in  London,  for  instance,  took  action  in  1581  against  the 
guild  of  bakers  and  their  licence  was  withdrawn. 

Altogether  the  practice  of  the  courts  and  of  the  municipal  authorities 
of  the  sixteenth  and  seventeenth  centuries  testify  how  firmly  that  funda- 
mental principle  in  common  law  had  been  established,  that  all  by-laws 
of  the  guilds  should  be  subject  to  the  decisions  of  the  municipal  authori- 
ties. Thus,  when  the  butchers  in  Chester  in  1587  would  not  submit  to 
the  findings  of  the  authorities  of  this  town,  the  whole  guild  was 
imprisoned.  In  the  seventeenth  century  this  interference  on  the  part  of 
the  town  authorities  became  still  more  frequent,  while  at  the  same  time 
they  show  an  increasing  resentment  against  every  interference  from 
above.  How  independent  the  sense  of  right  of  the  towns  was  in  this 
direction  is  shown  in  a  case  in  the  same  town,  Chester,  in  163i.  In  this 
year  the  directors  of  an  important  guild  were  accused  and  imprisoned 
for  "unseemly  talk",  as  it  was  proved,  during  the  hearing  of  the  case, 
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that  at  a  meeting  which  they  had  held,  they  had  spoken  of  making  a 
petition  to  the  Crown  for  a  privilege  which  would  make  them  inde- 
pendent of  the  town  authorities.  Nor  were  they  released  until  they  had 
given  an  undertaking  of  complete  submission  to  the  judgment  of  the 
city  council.  In  the  states  under  the  rule  of  absolute  monarchy  on  the 
Continent  the  only  legal  and  fitting  procedure  would  be  to  apply  to  the 
King  for  guild  privileges,  but  here  it  was  a  crime.  Among  other  examples 
of  obstinate  guilds  may  be  mentioned  a  case  in  Shrewsbury  in  1656, 
when  the  tanners  of  this  town  refused  to  bring  their  guild  by-laws 
before  the  town  authorities.  The  result  was  that  the  guild  was  prosecuted 
and  sentenced. 

Meanwhile  these  attempts  to  evade  the  authorities  of  the  town  show 
that  the  latter  certainly  tended  directly  to  refuse  the  guilds  confirmation 
of  their  monopolies.  This  is,  indeed,  clearly  evident  from  the  normal 
cases  of  this  period,  i.e.,  the  cases  in  which  the  guilds  obediently  applied 
to  the  town  council,  and  to  the  council  only,  for  privileges.  The  minutes 
of  the  town  council  of  Nottingham,  for  instance,  in  1609,  show  that  the 
voting  went  against  the  guild  by-laws  which  had  been  sent  in  for 
confirmation.  In  Hull  the  records  of  the  seventeenth  and  the  beginning 
of  the  eighteenth  century  show  that  the  town  council  refused  more  and 
more  to  confirm  the  guild  by-laws,  and  that  the  guilds  in  consequence 
fell  into  decay  and  finally  disappeared  altogether. 

The  guilds  were  in  most  towns  no  doubt  dissolved  by  the  close  of  the 
seventeenth  century.  On  the  other  hand  there  were  in  a  few  towns,  not 
only  smaller  ones  such  as,  e.g.,  Berwick-on-Tweed,  Ruthin,  Morpeth, 
but  even  in  a  few  larger  ones  like  Bristol,  Norwich  and  Leeds,  guilds 
with  trade  monopolies  still  existing  until  some  time  into  the  eighteenth 
century.  In  Bristol  we  have  copious  municipal  records  clearly  showing 
how  the  town  council  in  the  eighteenth  century  ceased  little  by  little  to 
protect  the  guilds  and  to  recognise  their  by-laws.  As  late  as  in  1732  we 
see  the  town  council  giving  a  new  by-law  for  a  guild  with  rules,  inter 
alia,  about  penalties  for  non-members  exercising  the  trade  of  the  guild. 
But  from  about  this  date  the  guilds  declined  rapidly.  In  their  distress 
they  complained  (in  1734  and  1739)  to  the  town  council;  but  this  referred 
the  case  to  a  select  committee  which  never  reported.  The  town  council 
next  ceased  to  insist  upon  membership  of  a  guild  as  a  condition  for  the 
exercise  of  a  trade.  About  the  middle  of  the  century  the  few  guilds  still 
left  were  therefore  reduced  to  being  societies  with  purely  social  aims. 
In  Norwich  we  see  the  guilds  in  the  first  half  of  the  eighteenth  century 
still  taking  their  by-laws  to  the  authorities  for  confirmation;  in  1714  a 
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new  guild  is  even  added  to  the  old  ones.  But  from  the  middle  of  the 
eighteenth  century  all  petitions  from  the  guilds  and  all  mention  of  them 
in  the  municipal  records  cease.  In  any  case  the  guilds  must  since  that 
time  have  ceased  to  control  the  trade  activities  of  their  memhers.  In 
Leeds  the  guilds  were  still  active  in  several  trades  at  the  close  of  the 
seventeenth  century,  and  even  in  the  beginning  of  the  eighteenth  the 
government  of  the  town  made  attempts  to  strengthen  the  ordering  of 
the  guilds.  But  this  soon  made  it  clear  that  no  such  mediaeval  arrange- 
ment could  any  longer  be  kept  up  in  Leeds.  After  a  last  great  effort  in 
1720  all  attempts  at  regulating  the  industrial  life  by  any  kind  of  guild 
system  had  to  be  considered  as  finally  given  up. 

Thus  there  was  no  sudden  dissolution  of  the  guilds  in  England;  but 
their  influence  gradually  dwindled  as  the  urban  authorities,  in  step 
with  changing  economic  conditions,  restricted  their  power  more  and 
more  until  they  finally  disappeared,  or  in  the  few  places  where  they 
were  preserved — mainly  London — assumed  their  present  status  of  private 
societies  with  social,  philanthropic  and  other  innocent  aims. 


The  rapid  development  of  the  domestic  system  of  handicrafts  and  the 
dissolution  of  the  guilds  prepared  the  way  for  later  English  large- 
scale  industry.  The  pre-conditions  for  this  were  already  created  by 
the  domestic  system.  In  its  free  relations  between  a  merchant  and 
contractor  well  supplied  with  capital  and  taking  the  initiative  and 
risk,  and  a  large  number  of  small  master  craftsmen,  economically  depen- 
dent on  him,  we  have  already  the  beginnings  of  the  deep  gulf  of  modern 

The  description  given  above  can  be  illustrated  by  still  further  examples; 
and  many  more  will  no  doubt  be  fortlicoming,  when  the  unprinted  material, 
still  to  be  found  in  the  archives  of  the  various  towns,  is  published  some  day. 
The  above-mentioned  cases  are  taken  from  investigations  dealing  with  other 
questions,  but  incidentally  containing  information  about  the  subject  dealt  with 
here.  The  cases  from  Lincoln,  Chester  in  1634  and  London  ^^-ill  be  found  in 
G.  Unwin,  Industrial  Organisation,  1904,  pp.95,  99—100  and  p.  68.  The  cases 
from  Coventry,  Nottingham  and  Shrewsbury  are  mentioned  in  5.  Kramer:  The 
English  Craft  Guilds  and  the  Government,  in  vol.  23  of  Studies  in  History. 
Economics  and  Public  Law,  New  York,  1905,  the  note  to  p.  147.  The  records 
from  town  council  practice  in  Bristol,  Norwich  and  Leeds  are  mentioned  in 
several  places  in  S.  and  B.  Webb's  Enghsh  Local  Government  (from  168&— 
1835).  London  1906  and  1908;  as  to  this  see  Vol.  Ill,  pp.  449— 50  and  450  the 
note,  pp.537— 39  and  pp.417— 18,  cf.  Vol.11  p.  398.  Besides  this  there  are,  as 
regards  a  few  towns,  monographs  on  their  internal  liistory  during  certain 
periods,  e.g.,  on  the  city  of  Chester,  R.H.Norris:  Chester  in  the  ParHament 
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limes  between  capital  and  labour.  The  period  of  the  guilds  has  justly 
been  characterized  as  a  time  in  which  labour  had  the  ascendancy  over 
capital.  A  conflict  of  interests  was  therefore  unknown  during  the  best 
period  of  the  guilds.  At  that  time  there  was  not  any  really  wage-earning 
class,  separated  from  the  capitalist  or  the  employer.  The  guild  system 
implied:  a  small  capital  owned  by  the  worker  himself.  But  in  the  period 
of  the  domestic  system  we  have  already  got  such  a  gulf,  although  the 
large  class  of  smaller  craftsmen  produced  by  this  system,  compared  with 
the  workers  of  the  present  day,  must  be  characterized  as  a  middle  class. 
To  make  the  gulf  between  capital  and  labour  as  deep  as  it  is  in  our  own 
times  only  one  step  further  was  needed,  and  this  step  consisted  of  the 
great  industrial  inventions.  Through  them  the  road  leads  from  the 
domestic  system  to  the  modern  factory  system. 

In  this  development  too,  England  was  in  the  vanguard.  At  the  close 
of  the  eighteenth  century  a  number  of  pioneer  inventions  took  place  in 
this  country  in  all  fields  of  practical  importance  in  industrial  life. 
Within  the  most  widely  different  branches  of  industry — the  cloth 
industry,  metal  industry,  etc.,  so  great  a  development  of  machine  technics 
was  reached  during  this  period  that  England,  more  decisively  than  ever 
before,  left  all  other  countries  behind  and  acquired  supremacy  in  the 
markets  of  the  world.  This  development  began  first  in  the  cotton  industry 
whence  it  quickly  spread  to  other  fields.  During  the  years  1760 — 1790 
machine-spinning  and  machine-weaving  came  into  being.  Several 
eminent  inventors  in  this  field  worked  assiduously  for  many  years  with 
the  same  purpose  in  view,  continually  carrying  on  and  improving  the 
work  of  their  predecessor.  In  1767  Hargreaues  invented  his  improved 
spinning-machine,  the  spinning  jenny;  and  in  1768 — 69  Arkwright  in- 

and  Tudor  Reigns:,  in  which  examples  from  this  town  in  1575  and  1587  are 
mentioned,  see  pp.  408  and  417—22,  438 — 442.  On  itihe  guilds  in  Hull  see  J.  M. 
Lambert:  Two  Tliousand  Years  of  Guild  Life,  Hull  1891,  p.  156  seq. 

On  the  London  guilds  see  further:  Carew  Hazlitt:  The  Livery  Companies  of 
the  City  of  London,  1892.  These  guilds  are  at  this  very  day  in  possession  of 
large  capitals;  one  of  them  has  a  yearly  income  of  £750,000,  but  they  have 
long  since  lost  every  connection  with  industrial  life  and  its  interests,  of.  Carew 
Hazlitt,  pp.  184 — 85,  65 — 66;  on  the  London  guilds  altogether  see  also  the  City 
of  London  Livery  Companies  Commission  Report,  London  1882 — 83,  Vol.  IV. 

The  view  which  1  have  maintained  above,  on  the  causes  of  the  quiet  dis- 
appearance of  the  English  guilds  in  the  sixteenth,  seventeenth  and  eighteenth 
centuries  and  the  fundamentally  different  way  in  which  they  ceased,  compared 
with  the  dissolution  of  the  continental  guilds,  was  first  maintained  by  me  in 
my  book:  Arbejdets  og  iKapitalens  Organisationer,  retslig  bedomt  (The  Or- 
ganisation of  Capital  and  Labour  in  their  legal  aspects,  1913). 
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vented  his  water  frame.  On  the  basis  of  these  two  inventions,  and  uniting 
the  advantages  of  both,  Cromplon  constructed,  during  the  years  1774—79, 
the  first  perfect  spinning-machine,  the  mule,  which  revolutionised  textile 
industry  and  which,  notwithstanding  all  later  improvements,  is  to  this 
day  the  basic  technical  type  in  this  field.  Furthermore,  weaving  made 
corresponding  progress,  for  in  1784—87  Carlwrujlit  invented  the  first 
practical  machine  loom. 

Among  all  the  technical  improvements,  however,  there  was  one  which 
more  than  anything  else  was  to  set  its  mark  on  our  times.  Hand  power 
was  superseded  by  steam  power.  When  James  Wa/fs  steam  engine  was 
taken  into  the  service  of  industry  in  the  'eighties  and  'nineties  the  indus- 
trial revolution  was  complete.  A  new  form  of  industry,  large-scale 
industry,  began  its  existence. 

The  development  of  machine  technics  led  to  a  complete  change  of 
business  methods  and  economic  life  altogether.  The  most  practical  produc- 
tion method  now,  of  course,  was  to  assemble  as  many  machines  as  possible 
in  the  same  place.  For  this  far  larger  buildings  were  required  and  for 
attendance  to  the  machines  a  far  greater  number  of  people  in  the  same 
place  than  had  ever  been  heard  of  before.  In  this  way  the  jaclorij,  in 
the  modern  sense  of  this  word,  came  into  existence.  It  is  true  that  be- 
fore that  time  too,  namely  already  in  the  seventeenth  century,  there  were 
industrial  enterprises  here  and  there,  larger  than  the  medieval  workshop. 
On  the  Continent  the  reigning  princes  often  tried  to  create  or  support  a 
development  in  this  direction.  But  there  was  a  decided  difference  in  both 
size  and  character  between  these  enterprises  and  the  factories  of  the 
present  day.  The  articles  manufactured  by  the  former  were,  firstly,  chiefly 
luxury  articles  (porcelain,  tapestry,  silk,  etc.);  and  secondly  the  motive 
power  was  still  hand  power.  Such  enterprises  were  at  that  time  estab- 
lished only  with  a  view  to  supplying  the  needs  of  the  highest  classes, 
not  for  mass  production.  Consequently  neither  their  size  nor  their  num- 
ber was  very  great.  It  was  not  until  the  English  spinning-  and  weaving- 
machines  and  the  use  of  steam  power  began  that  the  mass  production  of 
the  most  important  articles  of  use  created  the  vast  factory  life  of  the 
present  day,  and  that  which  followed  it,  the  great,  sharp  divisions  of 
society. 

Among  the  factory  hands  the  order  and  grading  of  rank:  master, 
journeyman  and  apprentice,  disappeared  in  the  sense  in  which  they  were 
understood  in  the  old  times.  A  large,  uniform  class  of  workers  now  stood 
under  the  direction  of  a  single  manager.  And  considerable  capital  was 
required  for  the  factory  plant.  The  director  also  became  the  great  capi- 
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talist.  The  gradual  social  divisions  of  the  old  system  disappeared.  The 
economic  and  social  gulf  deepened. 

The  domestic  system  had,  as  we  saw,  produced  a  large  middle  class  of 
small  master  craftsmen,  in  both  the  rural  districts  and  the  new  towns 
growing  up.  But  with  the  rise  of  the  factories  the  hour  of  this  middle 
class  has  struck.  With  the  cheaper  goods  of  the  new  industry  and 
the  new  mass  production  technique,  the  domestic  craftsman  could 
not  compete.  The  small  master  craftsmen  found  themselves  compelled  to 
give  up  their  trade,  and  the  whole  of  this  class  of  craftsmen,  formerly  so 
numerous,  disappeared.  The  greater  part  of  those  craftsmen  who  had 
been  settled  in  the  country  made  their  way  into  the  growing  factory 
towns  and  then  sank  down  into  the  class  of  wage- earning  workers. 
Certain  parts  of  the  country,  which  had  before  been  densely  populated 
by  these  craftsmen,  lost  the  greater  part  of  their  inhabitants  and  several 
villages  entirely  disappeared. 

The  larger  new  towns  which  had  risen  up  outside  the  domain  of  the 
guilds  as  centres  in  the  time  of  the  domestic  system,  around  which  its 
handicrafts  had  gathered,  towns  like  Birmingham,  Manchester,  Sheffield 
and  the  like,  now  grew  up  into  big  factory  towns,  and  here  the  domestic 
system  of  course  disappeared  also,  and  most  of  those  who  had  worked 
in  it  passed  over  to  the  class  of  wage-earning  workers. 

The  speed  and  violence  of  this  growth  of  big  industry  and  the  whole 
of  its  social  revolution  have  justly  given  cause  for  wonder.  It  is  easy  to 
explain,  though,  when  one  is  acquainted  with  the  peculiar  development 
of  the  English  industrial  and  legal  life  that  preceded  it.  As  we  have  seen, 
the  way  to  it  was  well  prepared  through  the  capitalistic  development 
which  had  been  strongly  and  steadily  increasing  in  England  throughout 
the  whole  of  the  sixteenth,  seventeenth  and  eighteenth  centuries.  As  a 
result  of  the  continually  growing  trade  with  the  rest  of  Europe  and 
with  the  other  continents,  to  which  English  merchants  had  fought  their 
way  during  these  centuries,  and  by  the  widely  extensive  home  industry 
which  the  merchants  succeeded  in  organising  through  this  world  trade, 
vast  amounts  of  capital  were  gradually  safely  and  surely  amassed 
through  many  channels,  and  without  them  large-scale  industry  would 
not  have  been  possible  at  all.  Through  the  domestic  system  was  created, 
as  we  saw,  that  great  and  dense  population  of  craftsmen,  from  among 
whose  numbers  the  great  masses  of  workers  could  be  mobilised  at  short 
notice,  and  which  the  new  factory  industry  required  as  soon  as  it  was 
-  started.  So  that  it  is  in  reality  large-scale  commerce  which  precedes  and 
prepares  the  way  for  large-scale  industry.     . 
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In  the  next  place,  however,  industry  had  in  this  country  alone  a  com- 
pletely open  road  by  virtue  of  the  whole  of  that  system  of  law  which 
the  people  had  obtained  here  after  struggling  for  it  through  the  preceding 
centuries  with  a  rare  firmness  and  inflexibility.  Industrial  life  here  was 
not,  as  in  the  states  under  absolute  rule  on  the  Continent,  encumbered 
with  a  system  of  monopolies  which  dulled  initiative;  it  depended  on 
personal  ability  and  not  on  the  favour  of  the  court  and  the  king.  Nor 
was  industrial  life  here,  as  on  the  Continent,  hampered  by  all  the  petty 
rules  of  the  medieval  guild  system.  For  the  self-governing  towns  had, 
already  in  the  development  of  the  home  industry  and  long  before  the 
rise  of  large-scale  industry,  seen,  that  the  guild  system  could  not  last, 
and  they  had  therefore  gradually  broken  down  the  legal  position  of 
power  of  the  guilds. 

Meanwhile  it  was  not  only  the  institution  of  the  guilds  and  its  barriers 
to  the  freedom  of  industry  which  was  demolished  by  the  new  industrial 
life  in  union  with  self-government.  The  mediaeval  system  of  government 
with  its  detailed  supervision  of  industrial  life  had  two  sides:  a  local 
and  a  general  one.  The  guild  system  was  the  local  side;  it  was,  it  is  true, 
as  we  saw  above,  a  system  approved  and  minutely  regulated  by  numerous 
Acts  of  Parliament,  but  it  was  and  always  remained  restricted  to  the  old 
towns  with  which  it  had  grown  up.  The  medieval  system  of  industry, 
however,  had  also  been  expressed  in  the  general  legislation  in  force 
throughout  the  whole  country.  Again  and  again  in  the  Middle  Ages  laws 
were  made  fixing  the  wages  for  work  (or  the  number  of  apprentices  a 
master  might  employ,  etc.),  sometimes  only  for  certain  trades,  but  for 
the  whole  country.  And  several  of  these  laws  were  still  in  force  in  the 
eighteenth  century.  This  was  the  case,  too,  in  the  most  comprehensive 
of  all  labour  laws,  Elizabeth's  statute,  which  established  as  a  general  rule 
all  over  the  country,  that  wages  were  to  be  fixed  perodically  by  tlie  local 
authorities  (justices  of  the  peace,  sheriffs,  bailiffs),  and  furthermore  tlie 
rule  of  seven  years'  apprenticeship. 

These  medieval  regulations  were  of  course  quite  irreconcilable  w^ith 
the  development  of  English  industry  in  the  seventeenth  and  eighteenth 
centuries.  After  this  development  is  was  quite  unreasonable  to  fix  wages 
or  the  number  of  apprentices  according  to  a  law  that  was  several 
hundreds  of  years  old.  But  even  the  arrangement  established  by  Eliza- 
beth's law,  of  leaving  it  to  the  local  authorities  to  fix  the  wage,  could  not 
be  maintained  under  the  complex  economic  conditions  of  the  time,  which 
reckoned  with  a  knowledge  of  the  circumstances  and  the  market  of  a 
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whole  industry  so  comprehensive  that  it  could  not  in  fairness  be 
expected  of  local  authorities. 

It  was  therefore  not  long  before  a  movement  began  among  the  employ- 
ers, each  within  his  own  special  trade,  to  obtain  abolition  of  the  laws 
which  set  up  hindrance  to  the  freedom  of  industry;  and  as  all  practical 
reasons  spoke  in  favour  thereof,  and  as  the  employers,  moreover,  pos- 
sessed great  influence  in  Parliament,  these  hindrances  were  removed, 
little  by  little,  in  the  course  of  the  eighteenth  century,  at  different  times 
within  the  various  trades.  No  more  than  in  the  abolition  of  the  guilds 
therefore,  is  there  here  any  question  of  a  common,  general  movement, 
led  by  a  conscious  opinion  that  the  freedom  of  industry,  carried  out  as 
a  principle,  is  the  most  beneficial  to  the  economic  life  of  the  community. 
Parliament  had  abolished  the  older  prohibitive  laws  in  several  trades 
long  before  conscious  economic  opinions  on  the  freedom  of  industry  had 
become  general. 

But  after  the  English  people  had  thus,  by  M^ay  of  experience,  arrived 
at  the  result  that  both  the  legal  system  of  the  guilds,  monopolies  and 
many  other  hindrances  to  economic  liberty  had  to  give  way  to  the  new 
life  of  industry,  the  foundation  was  laid  on  this  experience  of  a  new 
mental  outlook,  a  new  understanding  of  economic  life  which  was  to 
become  of  great  importance,  not  only  in  England,  but  also  in  the  other 
states,  for  through  this  mental  outlook  the  English  freedom  of  industry 
gradually  became  the  leading  principle,  for  thinkers  and  statesmen  also, 
in  the  rest  of  Europe. 

In  the  seventeenth  century  the  big  merchant,  Joslah  Child  (in  a  book 

The  above-mentioned  authors  contributed,  each  in  his  own  way,  a  decisive 
criiticism  of  the  whole  of  the  mercantilistic  view,  generally  prevalent  at  the 
time,  with  its  demands  for  constant  regulation  and  intervention  on  the  part 
of  the  State  in  commerce  and  industry.  In  an  essay  of  1750i  Tucker  already 
pointed  out  the  advantages  of  extensive  freedom  of  trade;  a  brief  essay  on 
the  advantages  and  disadvantages  which  respectively  attend  France  and  Great 
Britain  with  regard  to  trade.  Cantillon  pointed  out — before  the  Physiocrats — 
land  as  the  great  source  of  wealth,  and  thereby  struck  a  blow  at  the  ex- 
aggerrated  ideas  of  the  importance  of  commerce  as  an  industry,  of  which 
the  mercantilistic  view  had  been  guilty,  and  he  spoke  strongly  against  re- 
strictions in  the  freedom  of  trade;  see  his  work:  Analysis  of  Trade,  pp.17 — 19, 
134 — 35,  162.  This  work  was  translated  into  French  in  1755.  (The  earliest 
English  edition  of  this  work  has  completely  disappeared).  Finally  Hume  gave 
in  his  essays:  Of  money  and  of  the  balance  of  trade,  the  first  decisive  and 
,  clear  criticism  of  the  whole  foundation  of  mercantiUsm,  the  overvaluation  of 
money  and  altogether  of  the  importance  of  precious  metals  in  the  wealth  of 
a  country.  The  essay  on  money  contains  the  well-known  sentence:  "Money  is 


489 

of  1668)  spoke  in  particular  against  the  artificial  restrictions  on  economic 
liberty  consequent  on  the  guild  system.  But  later,  especially  about  the 
middle  of  the  eighteenth  century  and  after,  a  number  of  thinkers  arose 
who,  after  more  conscious  and  general  deliberations,  all  expressed 
opinions  against  the  interference  of  the  State  in  the  life  of  industry.  For 
them  freedom  was  the  solution  of  problems  arising  in  all  spheres,  not 
only  in  the  internal  life  of  industry  in  the  home  country,  but  also  in  its 
commercial  relations  with  countries  abroad.  Among  these  thinkers  spe- 
cial mention  must  be  made  of  Tucker,  Cantillon  and  Hume.  This  trend 
of  thought  reached  its  consummation  in  Adam  Sm'ilh.  Through  his  work. 
Wealth  of  Nations,  the  freedom  of  industry  found  its  most  comprehen- 
sive argument. 

From  what  I  have  pointed  out  in  the  foregoing,  it  will  be  seen  that  it 
is  not  by  accident  that  this  new  direction  was  founded  in  England,  of  all 
countries.  This  country  alone  possessed  that  immense  material  of  new 
experiences  on  which  it  could  be  built.  The  opinions  of  Adam  Smith 
and  his  school  were  in  reality  comprehensive  generalisations  of  the  prac- 
tical results  which  English  industrial  life  had  reached  through  its  unique 
development  during  the  sixteenth,  seventeenth  and  eighteenth  centuries, 
and  a  foundation  for  these  results,  as  the  new  school  maintained  that 
it  was  unwise  of  the  community  to  undertake  any  control  or  regulation 
whatever  of  economic  life,  which  would  thrive  best  when  left  to  its 
own  natural  course,  when  every  man  was  allowed  to  dispose  of  his 
working  power  and  generally  to  carry  on  his  trade  as  he  pleased.  Eveiy- 
thing  that  set  up  barriers  to  this  freedom,  all  guild  and  monopoly  insti- 

none  of  the  wheels  of  trade:  it  is  the  oil  which  renders  the  motion  smooth 
and  easy."  In  the  essay  on  the  balance  of  trade  he  sums  up  his  result  thus: 
"A  Government  has  great  reason  to  preserve  with  care  its  people  and  its 
manufactures.  Its  money  it  may  safely  trust  to  the  course  of  human  affairs, 
without  fear  or  jealousy".  See  tiume's  Essays  in  T.  H.  Green"s  and  Grose's 
edition,  London  1889,  Vol.  I,  pp.  309  and  345.  The  first  edition  of  Hume's  Po- 
litical Discourses  was  pubhshed  in  1752. — Here  it  must  be  remembered  that 
while  England,  as  described  above,  had  everywhere  in  her  internal  Hie  of 
industry  practised  freedom,  her  commercial  policy  towards  foreign  countries 
was  in  the  seventeenth  and  eighteenth  centuries  very  mercantihstic. 

On  what  is  pointed  ouif  above  see  Adam  Smith:  Wealth  of  Nations.  3rd 
edition  1784  pp.  70—96  on  the  price  of  goods  and  the  actual  conditions  affect- 
ing their  rise  and  fall,  see  against  monopolies  and  guilds,  pp.  92—94,  on  wages 
pp.  96  seq.,  espescially  pp.  104  seq.,  see  against  the  fixing  of  wages  by  law 
pp.  117—18,  against  apprentice  laws  and  other  laws  which  Umit  free  com- 
petition, pp.  93— 94;  see  further  Book  I  Ch.  10,  Part  II,  Ch.  11  Parti  in  fine 
Book  IV  Ch.9  in  fine,   etc. 
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tutions  were  therefore  to  be  rejected.  It  was  likewise  unacceptable  that 
legislation  should  try  to  fix  definite  rules  for  wages  and  the  price  of 
goods,  or  to  prescribe  the  length  of  time  of  an  apprenticeship  and  the 
like.  Finally,  it  was  also  entirely  outside  the  province  of  the  State  to 
encourage  or  support  industries.  Altogether  unrestricted  private  enter- 
prise and  work  were  the  source  of  wealth  of  the  people  and  of  all  values. 

The  new  trend  of  thought,  however,  reacted  again  on  life.  It  set  free 
the  thoughts  of  the  period.  All  the  numerous  tendencies  which  had  acted 
sporadically  in  various  spheres,  now  became  conscious  of  their  common 
great  purpose.  Freedom  in  the  sense  of  freedom  from  all  interference  by 
the  community  in  economic  life  became  the  watchword  of  the  time. 

The  leaders  of  industry  had  in  this  way  been  given  their  common 
programme  and  a  clear  reason  for  it.  Parliament  and  the  leading  states- 
men soon  felt  convinced  of  the  necessity  of  removing  the  remaining 
hindrances  to  freedom  left  in  legislation.  At  last  forces  gathered  against 
the  greatest  of  the  labour  laws  of  the  old  time,  Elizabeth's  law.  It  stood 
like  a  great  memorial  of  the  medieval  system  of  government,  and 
it  endured  a  long  time.  But  with  the  development  of  industry  its  prac- 
tical importance  had  continually  become  more  and  more  weakened.  Its 
most  important  rules  were  continually  being  set  aside.  For  instance, 
practically  all  workers  under  the  new  industry  lacked  the  conditions 
required  by  the  law,  especially  seven  years'  apprenticeship.  And  the  rule 
about  the  fixing  of  wages  by  the  authorities  had  in  most  places  fallen 
into  disuse.  The  courts  refused  to  judge  the  authorities  when  the  latter 
did  not  do  their  duty  and  fix  wages.  And  the  common  law  set  aside 
Elizabeth's  law  when  it  was  a  question  of  new  industries.  This  law  had 
thus  for  a  long  time  been  a  dead  letter  in  legal  practice,  when  Parliament 
at  length  in  1813  also  formally  abolished  the  rules  on  the  fixing  of  w^ages 
and  in  1814  the  rules  about  seven  years'  apprenticeship.  How  permeated 
Parliament  was  by  the  new  ideas  is  clearly  seen  from  the  reports  sent 
in  by  the  select  committees  appointed  to  examine  the  question,  in  which 
they  spoke  emphatically  against  "every  interference  on  the  part  of 
legislation  with  the  freedom  of  every  human  being  to  dispose  of  his 
time  and  work  in  the  way  which  he  himself  fmds  most  in  agreement 
with  his  interests." 

The  development  of  law  in  the  English  colonies  in  North  America  of 
course  carefully  followed  the  movement  in  the  mother  country.  At  the 
time  when  the  mediaeval  system  of  industry,  with  the  state  regulation  of 
prices  and  labour  conditions,  was  still  in  force  in  England,  several  colo- 
nial acts  were  issued  in  America,  which  like  legislation  in  the  mother 
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country,  gave  minute  directions  in  the  fixing  of  prices  and  of  wages.  The 
guild  system  too,  spread  to  the  colonies,  but  it  did  not  acquire  any  great 
or  lasting  importance  among  the  new  settlers.  The  colonies  and  their 
towns  were  not  founded  until  the  seventeenth  century;  and  at  that  time, 
as  we  saw  earlier,  the  guilds  were  everywhere  in  a  state  of  decline  and 
decay  in  the  mother  country.  The  only  complete  American  charter  w^ith 
guild  privileges  which  has  been  preserved,  is,  significantly  enough,  from 
one  of  the  very  oldest  towns  in  America,  namely  Boston.  This  document, 
which  was  issued  in  1648  to  the  guild  of  shoemakers  in  this  town— no 
doubt  the  oldest  guild  in  America— shows  in  the  whole  of  its  content 
how  carefully  the  principle  was  followed  in  the  colonies  which  in  the 
home  country  of  England  had  been  established  during  the  last  centuries 
in  common  law  and  statute  law  as  the  leading  one  for  the  attitude  of  the 
community  to  the  guild  system,  for  the  charter  mentioned  shows  us 
that  on  all  points  the  guild  was  in  complete  dependence  on  the  local 
authorities. 

Thus  the  guilds  could,  in  the  fullness  of  time,  be  abolished  in  America 
in  the  same  quiet,  practical  way  as  in  the  mother  country:  by  a  simple 
refusal  of  the  local  authorities  to  accept  the  application  of  the  guilds  for 
a  renewed  confirmation  of  their  privileges. 

Then,  when  the  guilds  were  gradually  dissolved  in  England,  when, 
moreover,  all  private  monopolies  were  done  away  with,  and  when  at  last 
the  medieval  regulations  by  law  of  labour  conditions  were  finally  abol- 
ished through  common  law  or  statute  law,  this  movement  of  freedom 
naturally  also  spread  to  America.  The  guilds  disappeared,  the  old  rules  of 
law  about  wages  and  prices  of  goods  were  abolished,  and  altogether  those 
principles  of  economic  freedom  which  gradually  gained  the  victory  in 
English  law,  found  their  way  into  that  of  America,  common  law  being 
the  legal  foundation  on  which  all  later  American  jurisprudence  is  built. 
But  the  English  statutes  too,  which  were  in  force  in  the  period  of  coloni- 


The  term  "comTnon  law"  denotes  legal  customs,  developed  through  the 
practice  of  \ihe  courts,  and  "statute  law"  laws  given  by  the  King  and  Parlia- 
ment. 

On  the  validity  of  English  common  law  in  American  law  see  inter  alia 
Commonwealth  v.  Hunt,  4  Metcalf's  Reports  11,  Carew  v.  Rutherford.  106  Mas- 
sachusetts 1.  In  a  judgment  it  is  expressed  thus:  "The  common  law  of  Eng- 
land is  the  basis  of  the  jurisprudence  of  the  United  States.  It  was  brought  to 
this  country  by  the  colonists  together  with  the  EngUsh  statutes.  Of  the  sta- 
tutes the  benefit  of  which  were  thus  claimed,  the  statute  of  James  I  against 
monopolies  was  one  of  the  most  important." 
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sation,  acquired  validity  in  America,  in  so  far  as  they  were  in  agreement 
with  the  new  conditions,  and  one  of  the  most  important  of  these  laws 
was  the  law  of  1624  against  monopolies. 

Thus  the  freedom  of  industry  of  the  mother  country  was  firmly 
established  in  the  colonies  wdien  the  latter  broke  away  in  1776.  They 
guarded  this  freedom  well.  Not  only  did  they,  after  the  separation  too, 
preserve  common  law  and  the  earlier  statutes  in  this  department,  as  well 
as  in  all  others,  but  they  inscribed  the  freedom  of  industry  in  the  federal 
constitution  of  the  States.  In  the  Declaration  of  Independence  of  Juli  4th, 
1776,  "liberty  and  the  pursuit  of  happiness"  is  already  emphasised  among 
the  rights  of  man.  And  according  to  the  fourteenth  amendment  of  the 
constitution  those  rights  which  none  of  the  states  can  tal<e  from  any 
citizen  without  lawful  proceedings  are:  "life,  liberty  and  property".  And 
the  word  "liberty"  is  understood  by  the  supreme  court  of  the  United 
States  to  include  not  only  personal  freedom  but  also  freedom  of  industry. 
This  freedom  of  industry  has  of  course  in  the  highest  degree  been  a 
benefit  to  the  industry  of  America.  Its  great  development,  however,  be- 
longs to  the  nineteenth  century. 

When  one  speaks  of  free  England  one  thinks  of  freedom  in  several 
different  directions,  though  especially  of  two  kinds:  freedom  of  constitu- 
tion and  freedom  of  economic  life.  As  I  have  tried  to  show  in  the  forego- 
ing, the  latter  is  closely  connected  with  the  former.  That  the  guilds  dis- 
appeared in  England  earlier  than  in  any  other  country  was  due,  as  I 
have  tried  to  show,  not  only  to  the  early  industrial  and  economic  devel- 
opment, but,  on  the  other  hand,  to  this  in  connection  with  the  early 
developed  municipal  and  political  self-government.  Although  the  eco- 
nomic position  of  the  guilds  was  undermined  by  the  modern  industrial 
and  economic  development  they  still  possessed  their  legal  position  of 
power,  their  privileges  and  monopolies — and  in  itself  this  was  also  a 
valuable  economic  asset — solely  in  accordance  with  the  will  of  the  law, 
and  so  long  as  they  had  this  on  their  side  they  could  keep  going  for  a 
long  time,  even  after  the  economic  development  had  gone  against  them. 
The  fact  is,  of  course,  that  an  antiquated  system  of  law  can  in  the  long 
run  not  arrest  a  deep  economic  development,  but  it  can  retard  and  dis- 
turb it.  The  order  of  the  guilds  was  abolished  in  England  from  the 
moment  that  the  people  saw  that  they  were  no  longer  in  agreement 
with  their  interests.  As  shown,  this  was  because  those  who  were  elected 
by  the  people  in  this  country  had  already,  before  the  modern  industrial 
development,  taken  the  management  of  economic  life  into  their  own 
hands  and  deprived  the  royal  power  of  every  influence  upon  it.  As  early 
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as  in  the  i'ourleenth  century  the  leaders  in  the  municipal  councils  and 
Parliament  began,  as  we  saw,  a  struggle  against  the  royal  privileges 
granted  to  the  guilds;  and  by  stubbornness  and  perseverance  they 
succeeded  at  last,  in  the  sixteenth  and  seventeenth  centuries,  in  gaining 
the  victory  lor  the  lundamental  principle  that  the  .guilds,  in  their  legal 
position,  were  dependent  on  the  authorilies  ol'  the  munici[)al  sell-govern- 
ment. And  the  English  people  put  the  linishing  touch  to  its  work  when 
in  1724  it  abolished  the  last  remnant  ol'  absolute  rule  in  the  lile  of 
industry,  in  depriving  the  king  by  law  oi'  the  right  to  issue  private 
monopolies. 

But  when  the  legal  position  of  power  of  the  guilds  in  England  was  in 
this  way  placed  entirely  in  the  hands  of  the  people,  it  meant  in  reality 
that  this  position  of  power  in  this  country  was  brought  into  close  contact 
with  life.  It  was  not  a  central  government  with  absolute  power  which  in 
those  times  had  the  best  qualifications  for  understanding  life,  following 
its  development  in  all  its  details  and  shaping  the  rules  of  law  according 
to  its  needs.  In  my  opinion  that  is  the  most  decisive  objection  that  can  be 
made  to  the  absolute  rule  of  those  times,  to  even  its  most  enlightened 
forms:  it  was  often  too  remote  from  life.  Even  the  besl-intentioned  father 
of  his  country  and  his  government  officials  did  not  possess  that  wonder- 
ful gift  owned  by  the  Scandinavian  god,  Heimdal,  of  being  able  to 
hear  the  grass  grow.  Only  far  too  often  did  messages  from  life  reach  the 
sovereign  by  the  most  unfortunate  of  all  ways,  the  personally  urgent, 
private  application.  Owing  to  this  the  unbiassed  treatment  of  the  affairs 
of  industrial  life  was  often  hindered  in  advance  by  strong  special  con- 
siderations; and  arbitrary  methods  in  the  allotment  of  monopolies  and 
privileges  took  its  place.  But  in  England,  with  its  numerous  self-govern- 
ing towns,  through  their  authorities  and  their  representatives  in  Parlia- 
ment, the  power  of  the  Slate  possessed  an  organ  with  practical  experi- 
ence and  wide  ramifications,  through  which  the  movements  in  the  life 
outside  spread  abroad  and  soon  asserted  themselves  in  both  the  order  of 
law  and  in  the  maintenance  of  justice.  In  the  foregoing  I  have  followed 
these  movements,  in  the  practice  of  the  authorities  as  well  as  in  legis- 
lation; and  here,  as  I  have  tried  to  show,  was  to  be  found  the  inner 
reason  why  the  English  guilds  were  broken  up,  legally  too,  in  the  course 
of  the  sixteenth,  seventeenth  and  first  half  of  the  eighteenth  century. 

From  the  legal  and  economic  development  in  England,  owing  to  which 
the  guilds  in  this  country  ceased  already  in  the  sixteenth,  seventeenth 
and  eighteenth  centuries,  we  can  learn,  then,  two  things: 

1.  The  opinion  hitherto  prevalent  in  political  economy,  according  to 
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which  the  disappearance  of  the  English  guilds  was  due  to  purely 
economic  causes,  i.  e.  was  a  purely  economic  process  of  dissolution,  in 
which  the  law,  the  statutes  and  legal  practice  had  no  share,  is  not 
correct.  The  opinion  hitherto  prevailing  had  become  so  rooted  because  it 
agreed  with  both  liberalist  and  socialist  political  economy.  However  great 
the  difference  between  the  views  of  Adam  Smith  and  Karl  Marx  may  be, 
they  are  both  alike  in  the  view  that  the  statutes  and  other  law  have  no 
particular  influence  on  this  development.  As  I  have  pointed  out  above, 
the  guilds  continued  to  work  in  the  old  towns  and  there  hindered  a 
development  of  large-scale  industry,  so  long  as  the  legal  authorities  of 
the  towns  and  the  laws  of  Parliament  maintained  them  and  the  whole 
order  of  the  guilds.  Out  in  the  rural  districts  the  growth  of  mercantile 
business  on  a  big  scale  in  the  cloth  trade,  and  later  of  big  industry, 
could  expand  freely,  simply  because  out  there  in  these  districts  there 
were  no  guilds  or  guild  arrangements.  It  was  therefore  possible  in  the 
course  of  time  to  make  comparisons  between  the  old  town  domains  and 
the  rural  districts,  as  between  two  different  countries,  where  a  funda- 
mentally different  system  of  law  prevailed,  and  to  observe  what  effect 
these  different  legal  systems  had  on  economic  life.  And  when  the  legal 
authorities  of  the  old  towns,  on  looking  into  this  foreign  country  and 
discovering  the  immense  development  in  trade  and  industry  brought 
about  by  the  free  laws  prevailing  there,  while  their  own  laws  every- 
where produced  stagnation  and  the  decay  of  these  towns  they  gave  up, 
little  by  little,  their  old  legal  order,  the  guild  system,  and  introduced 
the  free  order.  So  that,  as  will  be  seen,  it  was  in  both  fields,  in  all 
England,  precisely  the  attitude  of  the  law  which  everywhere  had  a 
deciding  influence  on  the  economic  development. 

2.  In  other  places  in  this  book  I  have  pointed  out  that  ordinary 
common  law,  the  rules  of  private  law  on  the  right  of  property,  contracts, 
sale  and  mortgage  rights,  the  distribution  of  landed  property,  allotment 
and  joining  together  is  of  the  greatest  influence  on  economic  life.  In  the 
aspect  now  dealt  with  we  see  how  constitutional  law  in  a  high  degree 
decides  the  direction  of  development  in  economic  life.  The  local  self- 
government  in  the  industrial  life  of  the  towns  in  England  brought  about 
a  result  quite  different  from  the  centralising  government  of  hereditary 
absolute  monarchy  on  industrial  life  on  the  Continent.  Meanwhile,  it 
must  be  strongly  emphasized  here  that  the  local  self-government  in 
English  town  councils,  as  well  as  the  central  self-government  in  the 
English  Parliament  by  no  means  meant  democratic  self-government, 
for  the  municipal  councils  and  Parliament  were  at  this  time  not  elected 
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by  universal  suffrage.  The  government  of  the  towns,  the  mayors  and 
town  councils  were  elected  in  the  sixteenth,  seventeenth  and  eighteenth 
centuries  by  the  most  capable,  the  most  esteemed  and  wealthy  citizens 
carrying  on  a  trade  or  business;  and  the  members  of  the  Lower  House 
issued  to  an  essential  degree  from  the  same  citizens.  I  have  therefore  in 
the  foregoing  used  the  expression:  the  elected  of  the  people  or  the 
leaders.  So  that  the  truth  was,  in  reality,  that  it  was  the  arislocrals. 
i.  e.,  those  who  were  speciallij  competent  in  self-government,  in  both 
town  councils  and  Parliament,  who  were  here  seen  to  be  superior  to 
the  central  government  of  hereditary  absolute  rule.  From  the  very  fact 
that  the  hereditary  monarch  was  born  to  power  and  not  elected  to  the 
position  because  of  ability,  he  was  often  a  mediocrity  who  was  ex- 
posed to  the  most  casual,  personal  influences.  The  great  leaders  of  the 
English  people  in  the  seventeenth  century  w'ere  therefore  entirely  in 
the  right  when  they  put  an  end  to  heredilary  absolute  monarchy  and 
all  its  arbitrary  acts  and  accidental  decisions,  including  also  the  inter- 
ference of  this  absolute  rule  in  industrial  life. 

In  the  states  on  the  Continent,  on  the  other  hand,  it  was  not  the  able 
leaders  of  the  people  but  the  royal  power  that  conquered.  And  as  we 
shall  see  below,  the  guilds  were  here  at  last  brought  into  direct  depend- 
ence on  the  absolute  king.  To  him  they  had  to  go  with  petitions  about 
their  monopolies  and  privileges,  and  although  he  often  tried,  to  the  best 
of  his  ability,  to  take  steps  against  their  abuses,  he  listened  just  as 
often  to  their  complaints  in  the  period  of  decline.  Added  to  this,  the 
absolute  monarchy  had  often  to  a  certain  degree  a  fiscal  interest  in 
the  order  of  the  guilds,  for  in  many  places  the  guilds  paid  no  small 
tribute  to  the  Crown  for  its  confirmation  of  the  privileges.  However 
much  the  guilds  therefore  degenerated  on  the  Continent,  and  however 
many  were  the  efforts  made  to  improve  them,  now^here  was  any  re- 
course had  to  the  only  decisive  means,  the  abolition  of  their  legal  posi- 
tion. So  long  as  absolutism  continued,  so  long  did  the  guilds  also 
continue  to  exist. 

Meanwhile,  in  the  eighteenth  century,  English  ideas  of  freedom, 
economic  as  well  as  political,  begin  to  spread  to  the  Continent,  where 


None  of  the  kings  at  this  time,  neither  Charles  I,  Charles  II  nor  James  II 
were,  as  is  well-known,  eminent  statesmen.  The  only  great  statesman  of  the 
seventeenth  century  was  Cromwell,  who  had  acquired  absolute  power  by 
ability.  It  was  therefore  very  natural  that  the  English  people,  under  Crom- 
well's wise  and  very  capable  rule,  submitted  to  an  absolute  rule  which  they 
had  found  intolerable  under  the  Stuarts. 
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the  immense  development  of  English  industry  during  this  period  was 
looked  upon  with  wonder;  furthermore,  England  was  seen  to  take 
possession  of  the  world's  trade  and  to  make  herself  the  centre  of  the 
most  extensive  colonial  empire.  And  soon  thoughtful  minds  in  Europe 
drew  the  conclusion  that  the  reason  for  the  power  and  greatness  of 
England  lay  in  her  freedom  in  all  domains,  especially  in  her  freedom 
of  constitution  and  industry,  while  in  the  rest  of  Europe  the  private 
enterprise  of  the  people  was  held  in  check  by  a  thoroughgoing  system 
of  monopolies  and  guilds,  and  all  the  other  apparatus  of  state  inter- 
ference. This  period  marks  the  dawn  of  the  political  and  economic  move- 
ment for  freedom  among  the  peoples  on  the  Continent.  It  asserted  itself 
first  in  France;  but  soon  the  nations  arose,  one  after  another,  against 
absolutism  and  the  guild  system.  But,  as  w^e  know,  long  times  were  to 
pass  where  the  English  ideas  of  freedom  were  finally  to  be  realised  among 
the  continental  nations.  This  only  occurred  during  the  course  of  the 
nineteenth  century  and  only  after  many  revolutions  and  struggles. 


II 

THE   CONTINENTAL   STATES 

I.  France.  With  the  rise  of  the  towns  in  the  Middle  Ages  guilds,  here 
called  corporations  or  corps  cle  metier  were  formed  in  France,  as  in 
other  places.  And  in  France  as  in  other  countries,  monopoly  became  in 
the  course  of  time  more  and  more  the  sustaining  spirit  of  the  guilds. 
Meanwhile,  as  we  saw,  the  guilds  tried  as  a  rule  in  Anglo-American 
law  to  get  their  monopolistic  rules  ratified  by  some  higher  authority  or 
other.  So  also  in  France.  In  the  earlier  Middle  Ages  when  the  power  of 
the  kings  (the  Capets)  was  very  small  and  the  local  rulers  w^ere  almost 
independent  princes,  the  guilds  as  a  rule  sought  confirmation  from 
them,  that  is,  from  that  duke,  count  or  bishop  who  was  overlord  in  the 
province  in  question.  In  those  towns  which  had  reached  a  considerable 
size  and  independence  they  naturally  sought  it  from  the  town  author- 
ities. 

It  is  worth  noticing  that  it  is  in  that  part  of  France  in  which  the 
Nordic-Teutonic  element  is  strongest,  in  northern  France,  that  the 
guilds  with  trade  monopolies  first  arose.  In  Rouen,  the  capital  of  Nor- 
mandy, the  oldest  existing  charter,  given  to  a  handicraft  by  Duke  Geof- 
froy  (in  the  twelfth  century)  ruled  that  no  one  might  exercise  the  craft 
in  question  in  the  town  without  the  consent  of  the  guild.  The  greater 
part  of  the  towns  of  northern  France  soon  followed  the  example  of 
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Rouen.  In  the  south,  on  the  olher  hand,  the  cial [-associations  were, 
during  the  whole  of  the  eailier  Middle  Ages,  ol'  a  philanthropic  and 
religious,  not  a  monopolistic  character.  Right  into  the  thirteenth  century 
the  rules  of  the  guilds  in  the  south  show  no  assertion  of  monopoly. 
But  in  the  fourteenth  and  fifteenth  centuries  the  south  followed  more 
and  more  the  example  of  the  north.  The  guilds  of  southern  France 
then  increased  their  efforts  to  protect  themselves  against  competition 
from  outside  and  to  limit  admission  to  the  guilds. 

At  the  same  time  that  the  efforts  of  the  guilds  were  bringing  about 
greater  and  greater  uniformity  all  over  the  country,  the  power  of  the 
central  authority,  of  the  king,  was  greatly  in  the  ascendant.  'ITie  French 
kings  in  the  Middle  Ages  followed  the  wise  policy  of  associating  them- 
selves with  the  citizens  of  the  rising  towns  in  a  common  conflict  with 
the  feudal  nobility.  In  this  way  the  monarchy  succeeded  in  gradually 
breaking  the  power  of  the  feudal  nobility  and  at  the  same  time  bring- 
ing the  towns  into  a  state  of  dependence  on  themselves.  The  king  every- 
where encouraged  the  development  of  the  towns  and  bestowed  privileges 
on  the  guilds.  In  return  the  towns  and  guilds  gave  economic  support 
to  the  king,  and  this  became  of  more  and  more  value.  The  taxation  of 
the  guild  trades — under  one  form  or  another — became  an  increasing 
source  of  income  for  the  Crown;  and  that  which  the  latter  needed  most 
and  above  all  was  money  to  keep  up  the  standing  armies  with  which 
the  power  of  both  the  feudal  lords  and  of  other  enemies  was  to  be 
broken. 

Gradually,  therefore,  it  became  more  and  more  customary  for  the 
guilds  to  have  their  rules  confirmed  by  the  Crown.  But  although  the 
Crowai  in  every  way  encouraged  and  helped  the  towns  and  the  guilds. 
it  did  not  by  any  means  tolerate  their  self-government.  In  the  course 
of  the  fourteenth  and  fifteenth  centuries  the  royal  power  everywhere 
repressed  the  municipal  efforts  at  independence.  These  seemed  to  it  to 
be  equally  as  great  a  danger  to  its  authority  as  the  feudal  lords  of  the 
provinces.  The  government  of  the  towns  had  gradually  to  make  room 
for  the  king's  officials.  The  latter  kept  up  an  increasingly  great  surveill- 
ance over  the  affairs  of  the  town,  including  those  of  the  guilds.  Tlius 
it  became  the  rule  that  the  meetings  of  the  guilds  were  to  be  authorised 
by  royal  authority. 

The  development  of  constitutional  and  industrial  life  in  France  forms, 
as  will  be  seen,  a  striking  contrast  to  the  development  in  England.  In 
this  country  the  royal  power  is  limited  more  and  more  by  Parliament, 
the  common   representative   of  the  nobility   and  the   citizens:   and   in 
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Parliament  it  is  the  citizens  who  again  become  the  deciding  power. 
At  the  same  time  there  is  a  great  development  in  the  self-government 
of  the  towns.  Thus  the  leaders  of  the  people  gradually  become  masters 
of  its  most  important  affairs,  including  under  this  industrial  life.  The 
general  rules  for  this  are  given  by  Parliament,  and  the  guild  system, 
being  attached  in  a  special  way  to  the  towns,  is  subordinated  to  the 
authorities  of  the  municipal  government.  It  is  they  who  must  ratify 
the  rules  of  the  guilds. 

In  France,  on  the  other  hand,  the  citizens  did  not  assert  themselves 
in  face  of  the  Grown  and  the  nobility.  Here,  of  these  three  factors  of 
power,  it  was  the  Crown  which  became  the  strongest  and  the  centre  in 
state  and  industrial  life.  Profiting  by  the  contrast  between  nobility  and 
citizenry  the  French  absolute  monarchy  progressed,  brought  all  clases 
into  a  state  of  dependence  on  itself,  cowed  all  political  and  municipal 
independence,  and  brought  the  industrial  life  of  the  people  under  its 
direct  supreme  control.  The  visible  expression  of  this  control  is  the 
principle  that  the  rules  of  the  guilds  have  to  be  confirmed  by  the  Crown. 

In  this  peculiar  contrast  the  reason  must  be  sought  for  in  the  widely 
different  destinies  of  these  two  nations  in  constitutional  and  industrial 
life.  While  Britain  advanced  calmly,  smoothly  and  succesfully  towards 
greater  independence  and  freedom,  and  while  the  State  here  gradually 
withdrew  more  and  more  from  all  interference  with  the  inner  life  of 
industry,  and  gave  private  enterprises  and  business  alDility  the  widest 
possible  scope  for  action,  all  the  threads  of  state  and  industrial  life  were 
in  France,  on  the  other  hand,  gathered  into  the  hands  of  a  single, 
arbitrary  man;  and  these  hands  were  laid  with  a  paralysing  weight 
upon  all  free  movements  in  economic  as  well  as  in  intellectual  and 
political  life.  Absolute  rule  showed  to  each  one  his  appointed  place  in 
the  system  of  industry;  outside  that  he  was  not  allowed  to  go;  for  the 
guild  sj^stem,— especially  by  the  ordinances  of  1581  and  1597 — gradually 
became  a  compulsory  body  of  law  for  the  whole  country. 

Altogether  the  French  citizens  were  not  possessed  of  much  initiative, 
nor  of  courage  to  risk  money  on  new  enterprises.  The  French  industry 
that  arose  in  the  seventeenth  and  eighteenth  centuries  was  in  the  main 
a  royal  industry,  and  an  industry  of  luxuries.  A  large  number  of  in- 
dustrial activities  were  founded  under  the  absolute  monarchy  at  the 
initiative  of  the  Crown  and  at  the  expense  of  the  Crown.  In  a  great 
measure  these  activities  lived,  moreover,  on  the  custom  of  the  court 
'  and  the  state  (Gobelin  tapestries,  wall-paper,  porcelain,  arms  and  similar 
industries).  Finally  they  were  very  often  protected  by  royal  monopoly 
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against  all  outside  competition.  In  this  direction  it  is  well  known  that 
Colbert  was  very  energetic.  But  afler  his  death  a  great  number  of  the 
enterprises  created  by  him  slopped.  It  was  as  though  a  dead  hand  lay 
upon  the  industrial  state  activities;  they  withered  away.  In  its  way  the 
French  absolute  monarchy  throws  a  light  upon  the  effects  of  state 
socialism.  Absolutism  wanted  to  meddle  with  everything.  Through  an 
excessive  number  of  officials  it  wanted  to  see  to  everything,  down  to 
the  smallest  details  in  the  handicrafts,  trades  and  industries  of  its 
subjects;  and  it  ended  in  not  seeing  to  anything.  It  gradually  created 
misgovernment,  social  misery  and  confusion  which  could  only  end  in 
disaster. 

It  is  during  the  eighteenth  century  that  all  these  draw-backs  of  French 
absolute  rule  become  most  evident.  But  the  more  miserable  conditions 
became,  the  more  opposite  was  a  comparison  between  the  state  of  affairs 
on  this  and  on  the  other  side  of  the  Channel.  On  one  side  lived  a  nation 
which  had  brought  the  hereditary  power  of  the  king  into  dependence 
on  itself,  which  had  founded  free  government  and  free  industry  all 
over  the  country,  which  by  its  intiative  and  inventiveness  had  created 
greater  and  richer  forms  of  industrial  life  than  ever  known  before  and 
had  therefore  reached  the  front  in  the  development  of  the  nations.  On 
the  other  side  lived  a  nation  which  had  succumbed  to  hereditary  royal 
power  and  hereditary  nobility,  and  whose  industrial  life  was  hampered 
by  a  system  of  detailed  and  thorough  compulsion. 

It  is  the  merit  of  the  French  thinkers  of  the  eighteenth  century  to 
have  undertaken  this  comparison.  During  this  period  a  steady  current 
of  spiritual  influence  passed  from  Britain  to  France.  The  French  thinkers 
possessed  themselves  with  enthusiasm  of  English  philosophy  and  social 
economy;  often  they  settled  in  England  for  several  years  in  order  to 
see  its  institutions  for  themselves  and  become  acquainted  with  them. 
This  applies  to  both  Voltaire  and  Montesquieu.  They  paved  the  way 
for  the  fall  of  hereditary  absolutism  and  the  system  of  compulsion.  With 
the  Revolution  the  guilds  were  dissolved  and  freedom  of  industry  was 
ensured  in  the  new  constitution.  On  August  4th,  1789  the  Constitutional 
Assembly  declared  all  privileges  and  monopolies  to  be  abolished.  This 
general  declaration  was  carried  into  effect,  in  particular  with  regard  to 
the  guilds,  by  a  law  of  March  2nd  to  17tli,  1791,  in  which  it  was  enacted 
by  Article  7  that:  "Everyone  shall  be  free  to  carry  on  such  business  or 
exercise  such  trade  or  profession  as  he  chooses."  This  law  is  the  con- 
stitutional law  of  France  in  the  life  of  industrv  and  trade  to  this  day. 
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II.  Germany.  Nowhere  does  the  old  guild  spirit  go  so  deep  as  in 
Germany.  We  meet  with  expressions  of  it  even  in  modern  Germany  up 
to  the  very  latest  times.  And  several  of  the  states  were  among  the  last 
in  Europe  to  abolish  the  order  of  the  guilds.  This  is  not  strange.  There 
is  hardly  any  country  in  which  the  mediaeval  guilds  in  their  palmy 
days  possessed  so  much  power  and  influence  in  the  industrial  life  of 
the  towns  as  in  Germany. 

The  oldest  certain  records  we  have  of  the  German  guilds,  die  Ziinfte, 
date  from  the  twelfth  century,  the  oldest  existing  guild  regulations, 
Zunftrollen  or  Zunftbriefe  being  of  this  period.  Far  more  copious  are 
the  records  of  the  thirteenth  century.  The  countless  guilds  rules  pre- 
served from  this  time  bear  witness  to  the  increasing  importance  and 
progress  of  the  guild  institutions  in  the  country.  In  drawing  up  the 
rules  the  smaller  towns  no  doubt  learned  from  the  larger  ones,  especial- 
ly from  such  towns  as  Liibeck  and  Hamburg  in  the  north,  Nuremberg 
and  Augsburg  in  the  south,  Cologne  and  Strassburg  in  the  west,  Konigs- 
berg  and  Danzig  in  the  east. 

As  in  England  and  France  the  guilds  tried  also  in  Germany  to  get 
their  rules  confirmed  by  the  local  authorities.  In  the  Middle  Ages  the 
German  towns  gradually  reached  a  considerable  size  and  wealth,  and 
as  a  result  of  this  and  of  the  disintegrated  political  conditions  no  slight 
power  and  independence.  It  therefore  became  customary  for  the  guilds  to 
seek  ratification  from  the  town  councils.  Meanwhile  the  princes  of  the 
Lander  also  began  to  interfere  in  the  existence  of  the  guilds. 

Here  as  elsewhere  the  inmost  thought  and  aim  of  the  guilds  was, 
of  course:  monopoly.  It  was  the  constantly  recurring  principle  in  the 
rules  that  all  who  carried  on  the  trade  must  belong  to  the  guild.  Of 
the  seven  oldest  Zunftbriefe  which  have  been  preserved,  six  clearly 
express  this  principle.  Meanwhile  monopoly  did  not,  during  the  best 
period  of  the  guilds,  cause  any  harm  to  the  interests  of  the  other  sec- 
tions of  the  population.  On  the  whole  there  seems  to  have  been  in 
the  German  towns  in  the  Middle  Ages  a  reasonable  proportion  between 
the  increase  of  the  population  and  the  quantity  of  work;  and  the  guilds 
therefore  did  not  need  to  set  up  artificial  barriers  to  the  supply  of 
labour.  On  the  other  hand  the  guilds,  through  their  very  legalised 
position  of  power,  exercised  a  special  and  moral  administration  of 
justice,  which  enhanced  the  esteem  of  their  class,  and  altogether  con- 
tributed in  an  essential  degree  to  the  prosperity  of  the  German  cities. 
In  the  special  training  much  importance  was  attached  to  the  years  of 
travel,  die  Wanderschaft,  and  these  years  acquired  great  cultural  im- 
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portance,  technical  progress  being  in  this  way  carried  from  town  to 
town.  The  fruit  of  these  efforts  of  the  guilds  was  a  general  economic  and 
intellectual  improvement,  which  lasted  until  the  end  of  the  Middle  Ages. 
German  handicrafts  had  a  high  and  far-reaching  reputation,  and  in  all 
this  remarkable  urban  culture  the  activities  of  the  guilds  had  their 
great  share. 

But  in  the  sixteenth  century  the  decline  already  began.  The  popu- 
lation in  the  towns  increased  very  rapidly  and  there  was  not  work 
enough.  Later,  as  a  result  of  the  protracted  conflicts  of  religion,  a 
general  decline  and  confusion  in  economic  life  set  in.  The  Thirty  Years' 
War  broke  the  independence  of  many  towns,  laid  waste  handicrafts 
and  trade  and  thereby  also  broke  down  the  economic  position  of  power 
of  the  guilds.  The  only  people  who  reaped  any  advantage  from  the 
religious  wars  were  the  ruling  princes.  Absolute  rule  arose  everywhere. 
As  in  France  the  royal  power  gradually  succeeded,  aided  by  the  stand- 
ing, mercenary  armies,  in  reducing  all  classes  to  dependence  on  itself. 
The  former  state  within  the  State,  the  Church,  lost  all  political  power 
and  became  the  servant  of  the  Crown.  The  former  self-asserting  nobility 
of  the  knights  became  a  court  nobility.  And  the  self-government  which 
numerous  towns  had  enjoyed  in  the  Middle  Ages  was  broken  down. 
The  town-councils  had  to  give  place  more  and  more  to  the  officials  of 
the  overlord  of  the  country,  and  this  development  was  conspicuous  not 
least  in  the  largest  of  all  the  German  states,  in  Prussia.  In  this  way  the 
guilds  too,  were  brought  into  dependence  on  the  Crown. 

As  in  other  places  the  guilds  in  Germany  knew  of  only  one  means  of 
resisting  the  general  economic  decline,  namely  that  of  making  member- 
ship of  the  guilds  difficult.  This  aim  was  reached  in  many  arbitrary 
ways.  Firstly  there  was  an  unreasonably  long  period  of  apprenticeship 
and  years  of  travel.  Like  these  the  master-work  has  always  played  a 
greater  part  in  Germany  than  elsewhere,  and  in  the  good  times  it  was 
no  doubt  of  great  benefit  to  German  handicrafts.  But,  in  the  decline,  it 
degenerated  and  was  made  far  more  difficult  and  expensive  than  could 
be  required  by  any  interest  of  trade-skill  whatever. 

The  inevitable  result  of  these  conditions  was,  of  course,  that  the 
class  of  "Unziinftige",  i.  e.,  of  craftsmen  who  could  not  afford  to  comply 
with  the  demands  of  the  guilds,  continually  grew  bigger  and  bigger. 
Now  as  these  Unziinftige  tried  to  make  their  living  outside  the  rules 
and  rights  of  the  guilds,  they  were  forced  to  lead  a  queer  half-hidden 
existence.  They  were  treated  altogether  as  a  pariah  caste;  and  numerous 
terms  of  abuse  of  that  time  bear  witness  to  the  contempt  in  which  they 
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were  held  (Bonhasen,  Storrer,  Stumper,  Pfuscher).  The  guilds  fre- 
quently started  a  ruthless  persecution  of  them,  in  which  deeds  of  viol- 
ence, or,  even  of  manslaughter  were  not  uncommon.  But  in  the  next 
place  the  guilds  made  use  of  a  peculiar  economic  pressure,  known 
under  the  name  of  "Schelten  und  Auftreiben".  The  "dishonest"  crafts- 
men, i.  e.,  all  who  had  in  one  way  or  another  transgressed  against  the 
rules  of  the  guild,  were  declared  "erscholten"  and  persecuted  by  a 
warrant  from  place  to  place;  no  one  could  take  them  into  his  service 
or  work  in  fellowship  with  them. 

The  abuse  by  the  guilds  graduallj^  aroused  a  very  strong  feeling  of 
bitterness  against  them  in  the  rest  of  the  population.  Meanwhile,  at  the 
close  of  the  eighteenth  century,  the  freer  views  on  the  life  of  trade  and 
industry  which  had  spread  from  England  to  the  Continent  began  also 
to  spread  in  Germany.  Adam  Smith's  work  was  translated  into  German 
in  1776,  and  here  as  elsewhere  it  became  the  basis  of  the  views  of  a 
new  age  on  economic  life.  The  question  of  freedom  of  industry  versus 
the  guild  system  gradually  became  the  subject  of  general  discussion. 
But  not  until  the  nineteenth  century  was  anything  active  done.  The 
first  advances  towards  freedom  were  of  course  made  in  the  western 
states,  which  came  under  French  overlordship,  for  instance  in  West- 
phalia by  statutes  of  1808  and  1810.  Prussia  followed  next,  with  statutes 
of  1810  and  1811.  But  in  many  of  the  states  the  old  trade  regime  did 
not  fall  until  the  'sixties;  and  when  the  North  German  League  was 
founded,  freedom  of  industry  was  introduced  into  all  its  Lander  by 
the  common  statute,  Gew.  O.  of  June  21st,  1869.  After  the  foundation 
of  the  new  German  Empire  in  1871  the  law  was  soon  extended  to  the 
whole  empire. 

III.  Taking  it  all  round  the  development  in  the  other  states  on  the 
Continent  took  shape  in  the  same  day  as  in  France  and  Germany.  There 
are  of  course  local  and  racial  peculiarities.  But  in  their  main  features 
the  lines  of  development  were  the  same.  Absolute  rule  became  the  pre- 
vailing form  of  government  on  the  Continent  and  everything  was 
gradually  brought  into  dependence  on  it,  and  so  also  in  the  life  of 
industry.  In  the  last  resort  the  monopolies  of  the  guilds  became  de- 
pendent on  the  will  of  the  ruling  prince.  And  as  absolutist  rulers  found 
in  the  guilds  a  system  through  which  they  could  control  industry,  the 
guilds  were  allowed  to  continue  everywhere  in  these  states,  no  matter 
what  inconveniences  it  might  entail.  It  was  therefore  only  in  the  eigh- 
teenth century,  when  new  currents  in  political  and  economic  freedom 
spread  from  England  to  the  Continent,  that  everywhere  here,  as  in 
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France  and  Germany,  a  movement  began  against  the  guild  system,  as 
well  as  against  absolute  rule.  Everywhere  the  existing  order  of  society 
was  made  the  subject  of  discussion. 

In  Belgium  and  Switzerland  freedom  of  industry  was  proclaimed 
along  with  the  Revolution  which  from  France  spread  to  these  countries. 
Soon  after,  Spain  and  Holland  followed  the  example  of  France.  In  Hol- 
land the  guilds  were  in  the  main  abolished  in  1798;  but  freedom  of 
industry  was  not  completely  carried  out  until  1819.  In  Spain  this  occurr- 
ed in  1813. 

In  Scandinavia  the  principle  of  the  freedom  of  industry  characteristic- 
ally penetrated  first  into  that  country  which  was  the  first  to  obtain  a 
really  free  constitution,  namely  into  Norway,  by  the  law  of  July  loth, 
1839,  and  the  ordinance  of  August  19th,  1845.  In  Sweden  the  guilds 
were  abolished  by  the  ordinances  of  December  22nd,  1846  and  June 
18th,  1864.  In  Denmark  the  guilds  were  abolished  by  the  trade  act  of 
December  29th,  1857.  In  Italy  the  guilds  were  not  definitely  suppressed 
in  the  whole  kingdom  until  1864,  that  is,  not  until  after  the  unity  and 
autonomy  of  the  country  had  been  established. 

Home  industry  is  of  course  a  general  phenomenon,  which  we  encounter 
not  only  in  England  but  in  many  places  on  the  Continent,  such  as  in  Germany, 
France,  Austria,  Italy  and  several  others;  and  the  special  movement,  that  the 
mercantile  element  penetrated  and  gained  supremacy  within  several  important 
guilds  of  handicrafts,  a  movement  which  was  so  prominent  in  The  Liver}- 
Companies  in  London,  is  also  met  with  in  certain  places  on  the  Continent, 
such  as  the  six  Corps  de  Metier  in  Paris,  the  Arti  Maggiori  in  Florence,  the 
so-called  Herrenziinfte  in  Basle,  etc.  But  taking  it  altogether  this  development 
was  but  slight,  compared  with  the  vast  diffusion  gained  by  the  home  system 
in  England  in  the  seventeenth  and  eighteenth  centuries. 
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CHAPTER  21 

THE  FORMATION  OF  THE  NEW  ORGANISATIONS   OF 

INDUSTRY  AND  THEIR  STRUGGLE  FOR  LEGAL 

RECOGNITION 

When  the  guild  system  and  all  the  other  medieval  organisation  of 
industry  had  been  abolished,  men  ought  really  to  have  asked  them- 
selves the  question:  What  new  system  of  law  has  to  be  put  in  its  place? 
This,  however,  was  not  done.  In  sympathy  with  the  new  social-economic 
doctrine  mentioned,  it  was  generally  thought  that  industrial  life  in 
future  was  not  in  need  of  any  legal  constitution  at  all.  It  could  be 
left  entirely  to  itself.  In  this  sphere  a  kind  of  natural  existence  would 
therefore  prevail,  in  which  forces  would  be  allowed  entirely  free  play. 
Everything  was  expected  of  the  free  economic  rivalry  between  in- 
dividuals. This  alone  was  to  lead  men  on  towards  a  greater  and  more 
abundant  industrial  prosperity. 

Freedom  is  a  difficult  word;  for  it  almost  always  misleads  men  to 
conclusion  and  judgments  that  are  too  general.  Thus  the  freedom  of 
industry  did  not  come  to  mean  merely  freedom  from  the  craft  guild 
system,  freedom  from  the  absolute  system  of  monopoly  and  from  the 
old  order  of  trade  as  a  whole;  this  freedom  grew  up  into  becoming  a 
truth  that  would  be  valid  and  general  for  ever  and  at  all  times,  and 
that  would  not  permit  any  exceptions.  Although  the  basis  of  experience 
on  which  the  new  order  was  to  be  built  up  only  proved,  properly  speak- 
ing, that  the  medieval  rules  of  law  were  incompatible  with  the  new 
life  of  industry,  bold  generalisations  were  nevertheless  made  and  it  was 
maintained  that  all  rules  of  law  would  in  future  be  entirely  unneccessary 
in  this  field.  The  task  of  the  state  was  limited  essentially  to  the  pro- 
tection of  individuals  from  the  attacks  of  external  and  internal  enemies 
against  life  and  property.  The  law  could  therefore  calmly  retire  from 
the    life   of   industry,    see   Adam  Smith:    Wealth    of    Nations,    Book  4, 
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Chapter  9  in  fine.  The  slogan  of  the  lime  became,  as  is  well  known: 
Laissez  faire,  laissez  passer.  The  life  of  industry  could  not,  in  fact,  be 
tied  down  by  legal  restrictions.  So  that  when  the  amount  of  wages  as 
well  as  that  of  the  prices  of  goods  were  fixed  by  unalterable  natural 
conditions,  it  followed  that  it  was  not  only  futile  for  the  State  to  attempt 
to  fixe  these  amounts  by  legislation,  but  it  was  equally  hopeless  for 
the  workers  or  the  tradespeople  to  try,  by  voluntary  associations,  to  set 
"artificial"  limits  to  the  decline  of  wages  or  prices.  These  theories 
therefore  really  meant  that  individuals  were  in  future  to  be  entirely 
isolated  in  the  struggle  for  a  livelihood.  No  organisation,  no  law  was 
to  set  up  any  barriers  in  that  war  of  all  against  all,  which  was  in- 
troduced by  the  completely  free  life  of  industry. 

Meanwhile  the  actual  development  which  has  taken  place  in  the 
modern  life  of  industry  since  the  dissolution  of  the  guilds,  and  the 
introduction  of  the  freedom  of  industry,  has  assumed  a  form  quite 
different  from  that  postulated  by  the  economic  theories.  The  belief  in 
the  absolute  blessings  of  free  competition  has  gradually  failed.  After 
the  fall  of  the  guilds  new  organisations  of  industry  have  arisen,  little 
by  little,  and  they  have  at  last  grown  greater  and  mightier  than  the 
guilds  had  ever  dreamed  of  being,  even  during  their  best  time.  These 
organisations  mean  in  an  increasing  degree  that  the  isolated  struggle 
for  a  livelihood  has  been  given  up.  From  their  very  birth,  in  defiance 
of  economic  theories,  they  have  always  tried  to  fix  wages  and  the  price 
of  goods;  and  altogether  a  whole  new  system  of  rules  for  the  exercise 
of  industry  is  coming  into  existence  through  these  organisations.  Mean- 
while the  same  truth  holds  good  of  the  organisation  of  industry  of  the 
present  day  as  that  of  the  organisations  in  the  past:  they  carrv'  wuthin 
them  the  germ  of  both  good  and  evil.  Whether  the  final  issue  is  to  be 
one  or  the  other  depends,  as  I  shall  show,  in  the  highest  degree  on 
the  attitude  which  the  State  and  its  laws  will  take  up  towards  them. 

So  far  as  the  question  of  wages  is  concerned,  the  theory  of  a  wage  fund 
must  here  be  particularly  borne  in  mind.  According  to  this  theory  there  was 
a  certain  capital,  a  certain  fund  in  industrial  life  intended  especially  for  the 
payment  of  wages;  and  this  fund  was  of  a  standing  amount,  previously  fixed. 
The  only  way  in  which  wages  could  rise  was  that  of  lessening  the  number  of 
workers.  And  according  to  this  theory  it  would  consequently  seem  quite  hope- 
less if  the  workers  attempted  by  co-operation  and  strikes  to  produce  a  rise 
in  wages.  The  germ  of  this  ^theory  may  be  said  to  be  found  already  in  Adam 
Smith  (see  Wealth  of  Nations,  Book  1,  Ch.  8).  But  it  was  only  in  his  sucessors 
(Malthus,  Senior,  Mill  and  others)  that  the  theory  of  a  wages  fund  acquired 
its  real,  dogmatic  form. 
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No  long  time  elapsed  after  the  dissolution  of  the  guilds  before  the 
new  organisations  of  industry  began  to  be  formed.  The  free  state  of 
nature  in  industrial  life  of  which  men  had  dreamed,  and  which  one 
could  understand  was  a  natural  reaction  against  the  over-regulation 
of  all  conditions  of  trade  and  industry  of  earlier  times,  turned  out  to 
belong  to  the  world  of  idealism  and  not  of  real  life,  like  the  other 
states  of  nature  about  which  there  was  so  much  enthusiasm  at  the 
time.  Experience  of  course  soon  made  it  evident  that  free  competition 
first  and  foremost  meant  ruthless  competition.  Those  who  first  and  to 
the  widest  extent  were  made  to  feel  this  were  the  workers.  The  masses 
of  workers  called  forth  by  big  industry  were  necessarily  led,  in  the 
struggle  for  existence,  into  a  continual  underbidding  which  at  last  did 
not  leave  them  sufficient  for  supporting  life.  And  conditions  grew  even 
worse  when  the  leaders  of  the  new  factory  industry  to  a  large  extent 
began  to  make  use  of  the  labour  of  women  and  children.  This  caused 
a  further  reduction  of  wages,  and  unemployment  grew  greater  and 
greater.  As  so  often  happens  human  progress  had  also  here  to  be  gained 
at  Ihe  expence  of  human  welfare.  Distress  everywhere  followed  large- 
scale  industry  like  its  shadow. 

In  these  circumstances  the  workers  of  necessity  had  recourse  to  the 
age-old,  but  ever  young  means  of  humanity  for  raising  it  to  higher 
standards  of  life;  to  co-operation.  This  happened  first  in  England, 
namely  in  the  beginning  of  the  eighteenth  century.  At  this  time — that 
is,  at  the  same  time  that  the  medieval  organisations  of  industry,  the 
craft-guilds,  were  dying  out— the  trade  unions  began  to  come  into  exist- 
ence. In  the  course  of  the  nineteenth  century  the  workers  in  the  other 
countries  gradually  followed  the  example  of  the  English  workers. 

The  greater  the  power  gained  by  the  trade  unions,  however,  over  the 
labour  market,  the  greater  of  course,  would  be  the  necessity  for  the 
employers  of  labour  who  were  interested  in  fixing  the  labour  condi- 
tions, to  organise  themselves.  In  England  there  were  numerous  associa- 
tions among  the  employers  even  in  the  eighteenth  century.  Later  these 
organisations  gradually  attained  everywhere  a  similar  growth  to  that 
of  the  trade  unions. 

Meanwhile  the  employers  of  labour  had  also  had  to  organise  them- 
selves in  another  direction,  and  that  in  both  their  own  interest  and 
that  of  the  workers,  namely  with  regard  to  the  consumers.  In  the  new 
,  life  of  industry  competition  in  the  market  of  goods  at  length  became 
just  as  ruthless  as  in  the  labour  market.  The  leaders  of  the  new  industry, 
whether  they  were  big  merchants  or  manufacturers,  competed  in  under- 
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bidding  each  other.  The  prices  of  goods  fell  to  an  unreasonably  low 
figure,  overproduction  became  a  general  evil,  and  the  low  prices  had  of 
course  their  great  share  in  the  unduly  low  wages  of  the  whole  period. 
Here  also  co-operation  would  at  last  of  necessity  become  imperative.  Not 
only  would  continual  underbidding  and  overproduction,  but  also  the 
regulation  of  wages,  which  is  in  an  increasing  degree  carried  out  by 
the  organisations  of  the  labour  market,  of  necessity  gradually  lead  to 
a  corresponding  organised  regulation  of  the  prices  of  goods. 

Associations  of  this  kind  are  also  met  with  very  early  in  England. 
The  merchants  and  heads  of  industries  who  made  their  way  outside 
the  framework  of  the  guild  system  were  soon  made  to  feel,  not  only 
the  advantages,  but  also  the  inconveniences  of  an  entirely  unrestricted 
life  of  industry.  Already  in  the  seventeenth  century  we  encounter  in 
legal  practice  reliable  evidence  of  associations  between  tradespeople  and 
heads  of  industries  for  the  purpose  of  raising  prices  and  regulating 
production.  It  is  true  that  in  the  subsequent  period  we  do  not  hear  much 
of  these  associations,  but  this  is  no  doubt  because  they  were  being 
prosecuted  as  illegal  and  therefore  had  to  be  kept  strictly  secret.  Later, 
at  the  close  of  the  eighteenth  and  during  a  great  part  of  the  nineteenth 
century,  the  rise  of  factory  industry  and  its  first  abundant  development 
were  doubtless  not  favourable  to  any  greater  formation  of  trusts.  During 
the  industrial  revolution  individual  forces  were  naturally  vigorously 
and  ruthlessly  at  work.  The  individual  was  so  intensely  absorbed  in 
seizing  what  he  could  of  the  rich  world  opened  to  him  by  the  new 
industry,  and  the  market  which  cheap  factory  goods  gained  for  him, 
seemed  to  be  for  some  time  to  come  so  unlimited,  so  endless  in  giving 
scope  for  continually  new  energies,  that  the  thought  of  regulation  and 
limitation  of  production,  and  profit  through  fixed  organisations  had  no 
natural  foundation.  It  is  therefore  not  until  the  last  part  of  the  nine- 
teenth century,  in  which  large-scale  industry  has  penetrated  not  only 
England,  but  also  the  other  countries  and  the  struggle  has  become 
more  and  more  intense,  that  the  thought  of  organisation  has  again 
begun  to  manifest  itself,  more  and  more  loudly,  and  the  formation  of 
the  big  trusts  of  our  times  begins. 

Through  English  legal  practice  in  the  'fifties  we  again  already  meet 
with  reliable  evidence  of  associations  between  the  heads  of  industries 
with  the  purpose  of  mutually  regulating  business.  But  it  is  not  until 
the  'eighties,  'nineties  and  the  twentieth  century  that  the  great  rise  in 
the  English  trust  movement  takes  place.  It  is  also  only  during  these 
years  that  the  vast  American  trusts  come  into  being.  x\nd  at  the  same 
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the  movement  marches  on  its  path  of  victory  through  Germany  and 
the  other  industrial  states  on  the  continent. 

In  ordinary,  daily  speech  the  word  "trust"  or  "rings"  is,  as  is  known, 
applied  to  the  whole  of  the  kind  of  business  associations  dealt  with 
here.  In  itself  there  is  no  reason  why  these  expressions  should  not  be 
kept  up  as  comprising  a  common  designation.  Such  a  term  is  in  any 
case  necessary  for  the  sake  of  brevity.  At  the  same  time,  however,  it 
must  be  remembered  that  very  different  forms  of  organisation  are 
concealed  in  this  conunon  expression.  All  grades  are  to  be  found  in  it, 
from  the  most  lax  to  the  very  firmest  and  most  centralised  associations. 
A  distinction  is  often  made  between  cartels  on  the  one  hand  and  trusts 
in  a  narrower  sense  on  the  other.  Cartels  are  usually  understood  to 
mean  associations  or  societies  between  industries  for  the  purpose  of 
creating  common  rules  for  the  exercise  of  the  business,  though  in 
particular  for  the  maintenance  of  certain  minimum  prices  and  limits 
of  production.  Apart  from  these  rules,  though,  the  individual  members 
keep  their  independence.  The  individual  industrial  enterprises  are  still 
carried  on  separately.  In  trusts  in  a  narrower  sense,  on  the  other  hand, 
an  amalgamation  really  takes  place  (in  the  form  of  a  shareholding 
company);  several  of  the  firms  or  companies,  formerly  carrying  on 
business  independently,  being  absorbed  into  or  controlled  by  a  larger 
company,  comprising  them  all. 

Now  what  is  the  attitude  taken  up  by  the  law  in  the  various  countries 
to  the  new  business  organisations,  to  the  trade  unions  and  the  em- 
ployers' societies,  and  to  the  trusts? 

Although  we  naturally  often  meet  with  differences  between  the  laws 
of  the  different  countries  in  this  as  in  other  spheres,  certain  main 
currents,  as  I  shall  endeavour  to  establish,  can  be  pointed  out  in  the 
development  of  law,  which  gradually  assert  themselves  everywhere. 

For  a  long  time  the  law  was  decidedly  hostile  to  the  new  business 
organisations.  English  law,  as  usual,  took  the  lead  in  this  field  and 
indicated  the  course  to  be  followed.  This  hostility  was  very  natural  in 
the  law  of  every  country  which  had  abolished  the  guild  system,  for  with 
the  abolition  of  the  guilds  the  freedom  of  industry  became  the  leading 
principle  of  law  everywhere.  With  it  as  a  guide  all  phenomena  in  in- 
dustrial life  would  have  to  be  judged.  But  the  new  associations,  those 
of  the  workers  as  well  as  those  of  the  capitalists,  were  most  decidedly 
at  variance  with  this  principle.  Like  the  guilds  of  the  past  they  were 
conspiracies  against  free  competition,  and  all  the  sins  of  the  guilds 
were  still  fresh  in  the  memories  of  men.  We  therefore  see  the  law 
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everywhere  in  the  industrial  countries  interfering  with  the  regularity 
of  a  true  law  of  nature  and  branding  the  new  organisations  as  illegal. 
There  is  no  doubt  that  this  prosecution  struck  the  hardest  blow  at 
the  workers'  organisations.  The  workers,  of  course,  could  not,  because 
of  their  numbers,  keep  their  "conspiracies"  against  freedom  of  industry 
nearly  so  easily  as  the  employers.  It  therefore  fell  to  the  lot  of  the 
workers  to  take  their  places  in  the  front  ranks  in  fighting  the  hard  and 
laborious  fight  to  gain  recognition  by  the  community  of  the  new  organ- 
isations. And  here  it  was  the  English  working  class  which  gave  the 
example  and  showed  the  way  which  has  been  followed  later  by  the 
workers  in  all  other  countries. 


I 
ENGLAND 

That  which  characterizes  the  modern  labour  movement  more  than 
anything  else  is  the  trade  unions.  A  trade  union  may  be  defined  as  a 
permanently  existing  association  among  workers,  having  for  its  object 
that  of  striving  to  obtain  higher  wages  and  better  conditions  of  labour. 
When  a  trade  union  movement  arises  in  a  country  it  is  a  sure  sign  that 
the  development  in  the  industrial  life  of  that  country  has  reached  the 
first  stage  of  large-scale  industry,  in  which  the  leaders  of  the  industry 
are  no  longer,  as  in  the  times  of  the  craft  guilds,  a  comparatively 
numerous  class  to  which  every  worker  had  access,  and  of  which  he 
could  become  a  member,  but  a  small  capitalist  class  of  but  few  numbers, 
in  the  service  of  which  there  are  hitherto  unknown  great  masses  of 
workers  who  as  a  rule  have  no  prospect  whatever  of  working  their  way 
up.  It  is  for  the  purpose  of  counteracting  the  unfortunate  consequences 
of  this  state  of  things  that  the  organisation  arises. 

In  England  this  stage  of  the  development  is  reached,  as  shown  above, 
already  in  the  beginning  of  the  eighteenth  century.  Hence  it  will  be  seen 
that  it  is  not  factory  industry  in  itself  which  it  the  cause  of  the  new  social 
division.  The  popular  notion  that  it  is  modern  machine  technics  and 
factory  industry  which  is  the  cause  of  the  fall  of  the  guilds  and  the  rise 
of  the  great  class  distinctions,  is  quite  misleading.  In  reality,  as  I  showed 

Cartels  must  be  distinguished  from  the  so-called  "corners".  The  latter  are 
not  lasting  business  organisations  at  all,  but  purely  temporary  associations 
for  a  purpose  of  speculation,  consisting  of  a  small  circle  of  business  men  who 
at  a  given  time  try  to  make  themselves  masters  of  the  market  of  a  certain 
commodity,  in  order  thereby  to  screw  up  prices. 
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in  the  previous  section,  the  power  of  the  guilds  was  broken  and  the 
capitalistic  development  had  begun  long  before  the  rise  of  modern  factory 
industry.  In  the  time  of  the  home  system,  as  we  saw,  the  social  chasm 
between  the  great  wealthy  merchants  and  the  numerous  class  of  small 
craftsmen  who  worked  for  a  fixed  wage  in  their  service  was  of  the 
same  kind,  though  not  in  the  same  degree,  as  tJiat  between  the  workers 
and  employers  of  later  times.  Instead  of  the  prospect  of  working  their 
way  up,  the  sole  interest,  the  demand  for  higher  wages,  had  already 
taken  its  place.  So  that  we  meet  with  large  and  permanent  associations 
with  wide  ramifications  among  these  craftsmen  already  at  the  beginning 
of  the  eighteenth  century. 

But  of  course  the  trade  union  movement  made  special  progress  with 
the  development  of  factory  industry  later  in  the  century.  The  number 
of  workers  was  greatly  multiplied  within  all  branches  of  industry.  A 
steady  stream  of  new  labour  flowed  towards  the  new  factory  towns 
growning  up,  and  the  intense  competition  arising  from  it  caused  an  en- 
tirely unreasonable  decline  in  wages:  there  were  trades  in  which  wages 
declined  to  about  a  third  of  what  they  had  been  ten  years  earlier.  In 
that  struggle  upon  which  the  workers  now  had  to  enter  in  order  to 
obtain  more  human  conditions  of  living,  constant,  firm  association  was 
their  sole  means  of  rescue. 

For  the  workers  were  in  this  struggle  in  reality  completely  thrown 
upon  their  own  resources.  They  were  not,  as  in  the  time  of  the  guilds, 
connected  with  the  employers  of  labour  by  any  common  trade  organisa- 
tions, which  could  in  a  certain  degree  protect  their  interests.  And  from 
Parliament  and  the  authorities  the  workers  could  not,  in  the  last  resort, 
expect  any  help. 

It  was  therefore  a  question  now,  not  of  clinging  to  the  remains  of  the 
old  trade  system,  but  of  fighting  for  the  recognitions  by  the  order  of 
law  of  an  entirely  new  right;  the  right  to  organise,  the  right  to  form  a 
trade  union,  and  in  connection  with  it  the  right  to  strike.  This  did  at  last 
become  clear  to  the  English  working  class,  and  from  that  moment  they 
made  every  effort  to  carry  on  the  struggle. 

These  two  rights  are  both  of  recent  date.  The  time  is  not  long  past 
when  the  recognition  of  these  rights  was  regarded  as  shaking  the 
foundations  of  society.  When  the  strikes  begin  to  be  of  frequent  occur- 
rence, they  cause  a  continual  series  of  disturbances  in  economic  life, 
and  hence  an  insecurity  in  all  industrial  conditions,  which  in  earlier 
times  had  not  been  thought  possible.  And  the  trade  unions  were  the 
hotbeds  of  these  disturbances.  It  was  therefore  to  be  understood  that 
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the  civil  community  felt  threatened  in  its  most  vital  interests,  and  that 
for  a  long  time  it  regarded  trade  unions  and  strikes  as  illegal.  It  did  not 
see  that  these  weapons  were  in  reality,  under  the  existing  order  of  law, 
the  only  resort  of  the  working  classes  against  an  evil  for  which  the 
community  was  itself,  to  a  certain  extent,  to  be  blamed. 

It  is  the  merit  of  the  English  labour  movement,  that  far  in  advance 
of  the  movement  in  other  countries,  it  began  a  persevering  struggle,  both 
in  the  courts  and  in  the  forum  of  legislation,  ending  at  last  in  over- 
coming the  prejudices  of  the  other  classes  of  the  community,  and 
securing  the  recognition  by  law  of  trade  union  rights  and— as  a  neces- 
sary instrument  of  fighting  in  a  restless  period  of  transition— the  freedom 
of  striking.  The  struggle  of  the  English  working  class  therefore  benefited 
not  only  the  workers  themselves  but  also  their  brethren  in  other 
countries.  It  became  a  mighty  support  to  the  young  labour  movement  to 
be  able  to  point  to  England  as  the  country  in  which  the  social  struggle 
of  the  workers  was  a  hundred  years  older  than  elsewhere,  and  where  it 
had  long  since  gained  a  victory  for  the  right  to  strike  and  for  the  trade 
union  rights. 

In  the  beginning  all  these  associations  and  strikes  for  increased  wages 
were  considered  illegal  by  the  English  courts,  and  those  who  took  part 
in  these  associations  and  strikes  with  this  object  in  view  were  punished 
for  the  crime  which  is  in  a  special  degree  peculiar  to  English  law: 
Conspiracy. 

No  rule  of  law  has  interfered  so  profoundly  in  the  English  labour 
movement  as  the  rule  of  conspiracy.  The  concept  of  conspiracy  has 
become  the  leading  point  of  view  not  only  in  the  attitude  of  the  courts 
to  strikes  and  trade  unions,  but  in  their  attitude  to  the  struggle  between 
workers  and  employers  generally,  throughout  both  the  eighteenth  and 
nineteenth  centuries  and  up  to  our  own  times.  Every  time  acts  have  been 
committed  in  this  struggle  with  the  aid  of  the  great  power  inherent  in 
association,  the  English  courts  could  not  but  find  that  these  acts  were 
of  a  kind  that  must  be  regarded  as  unwarrented  violations  of  the  rights 
of  the  individual,  and  with  the  independence  and  the  power  to  create 
law  peculiar  to  them  the  English  courts  have  known  how  to  overtake 
these  acts  with  the  aid  of  the  principle  of  conspiracy. 

In  English  law  conspiracy  was  originally  understood  to  mean  a  plot 
between  several  persons  with  the  object  of  ruining  a  human  being  by 
false  accusations  or  lawsuits;  and  here  the  courts  found  a  special  proof 
of  malice  in  the  plot  itself  with  the  object  mentioned.  This  legal  protec- 
tion against  conspiracy  was  development  tlirough  legal  practice  and 


512 

statutes  throughout  the  fourteenth,  fifteenth  and  sixteenth  centuries;  and 
in  the  beginning  of  the  seventeenth  century  it  was  established  in  judicial 
practice  that  even  mere  conspiracy,  the  mere  agreement  about  malicious 
legal  prosecution  was  liable  to  punishment,  that  is,  irrespective  of 
whether  it  reached  action  or  not.  At  the  close  of  the  seventeenth  century 
another  extension  of  the  action  for  conspiracy  took  place,  as  this  action 
could  now  be  applied  generally  to  conspiracies  which  were  injurious  to 
the  common  weal;  and  in  the  eighteenth  century  it  gradually  became  a 
fixed  practice  to  regard  associations  between  tradespeople  with  the  object 
of  raising  the  prices  of  goods,  and  between  workers  with  the  object  of 
raising  wages,  as  conspiracies  against  the  common  good  and  therefore 
to  punish  them  as  conspiracy.  The  courts  stated  that  it  was  not  a 
punishable  offence  if  the  individual  tradesman  wished  only  to  sell  at 
a  certain  price  or  that  the  individual  worker  only  wished  to  work  for  a 
certain  wage,  but  it  was  a  punishable  offence  to  form  associations,  to 
conspire  about  selling  or  working  only  at  a  certain  price  or  for  a 
certain  wage.  The  reason  why  this  purpose  was  illegal  was  that  the 
fixing  of  prices  and  wages  for  work  were  still  in  the  seventeenth  century 
and  during  a  great  part  of  the  eighteenth  a  social  question,  the  older 
laws,  as  mentioned  above,  either  directly  fixing  prices  and  wages,  or 
giving  the  local  authorities  the  right  to  fix  them.  When  the  opinion  of 
the  time  on  this  point  changed  at  the  close  of  the  eighteenth  century 
with  the  economic  liberalism  of  Adam  Smith  and  his  successors,  and  the 
State  regulation  of  prices  and  wages  ceased  in  consequence  thereof,  the 
view  that  the  associations  of  tradespeople  and  workmen  were  a  con- 
spiracy against  the  common  weal  did  not  change  on  that  account,  for, 
according  to  liberal  economy,  all  „artificial"  fixing  of  the  prices  of  goods 
and  of  the  scale  of  wages  was  injurious  to  the  community,  quite  regard- 
less of  whether  the  fixing  was  carried  out  by  law  and  the  authorities, 
or  by  the  associations  of  tradespeople,  manufacturers  and  workers.  In 
this  way  a  modern  and  scientific  reason  was  now  actually  found  for 
viewing  these  associations  as  an  illegal  and  punishable  conspiracy;  and 
the  attitude  of  the  courts  towards  the  unions  of  the  workers  and  the 
independent  tradespeople  with  the  objects  mentioned  was  therefore  not 
altered.  During  the  intense  development  of  the  freedom  of  industry  in 
England  of  the  eighteenth  century,  judicial  practice  as  a  whole — 
along  with  the  prosecution  of  conspiracy — carried  out  the  rule  that  all 
contracts  in  restraint  of  trade  are  invalid,  whether  they  are  made  by  an 
individual  (e.  g.,  the  promise  of  the  tradesman  A  to  B  not  to  trade  in 
the  town  C)  or  by  several  persons  in  union,  for  the  trade  unions  of 
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manufacturers,  tradespeople  and  workers  were  in  a  high  degree  a 
restraint  of  trade.  Consequently,  according  to  civil  law,  they  were  all 
invalid  as  agreements  and,  as  indicated  above,  also  punishable  as 
conspiracy. 

In  the  attitude  of  the  courts  towards  the  labour  movement  there  was 
not,  as  will  be  seen,  the  least  bias  or  hostility.  P^or  the  wealthy  merchants 
who  united  in  not  selling  their  goods  under  a  certain  price  were 
punished  for  the  same  offence  as  the  workers  who  agreed  not  to  work 
under  a  certain  wage.  In  other  words:  the  cartel  or  trust  of  the  capitalists 
was  just  as  illegal  as  the  trade  unions  of  the  workers;  they  were  both 
regarded  as  conflicting  with  the  common  weal.  And  in  this,  as  I 
understand  it,  there  lies  a  truth  which  will  not  die  with  the  English 
doctrine  of  conspiracy. 

Parliament,  on  the  other  hand,  did  not  show  the  same  impartiality 
as  the  courts.  In  the  eighteenth  century  Parliament — under  the  influence 
of  the  employers — passed  several  laws  which  in  a  number  of  important, 
special  trades  prohibited  the  workers  from  forming  associations  with 
the  object  of  improving  their  wages;  and  in  1799 — partly  also  under  the 
impression  of  the  French  Revolution — a  general  law  was  passed  which 
in  all  trades  prohibited  every  agreement  and  union  with  the  object  of 
obtaining  higher  wages  and  shorter  hours  of  work,  and  pronounced 
all  such  associations  to  be  invalid  and  liable  to  punishment.  It  is  true 
that  this  law  (the  Anti-Association  Act  1799,  39,  George  III  C  81) 
formally  also  overtook  the  employers  who  entered  upon  agreements  and 
associations  about  reducing  wages  and  extending  the  hours  of  work; 
but  in  the  first  place,  the  punishment  was  milder  for  the  employers  than 
for  the  workers,  as  the  latter  were  always  to  be  sentenced  to  imprison- 
ment, while  there  was  an  alternative  of  fines  for  the  employers;  and 
secondly  the  employers,  because  of  their  relatively  fewer  numbers,  could 
more  easily  conceal  their  unions  with  the  object  mentioned.  During  the 
entire  period  of  this  oppression  thousands  of  workers  had  to  suffer  for 
the  "crime  of  union",  while  there  is  hardly  a  report  of  a  single  case  in 
which  an  employer  was  punished  for  the  same  offence. 

This  whole  system  of  oppression,  combined  with  the  ruthless  competi- 
tion prevailing  among  employers,  which  led  to  a  continual  decline  in 
the  prices  of  goods,  had  of  course  the  effect  of  forcing  wages  far  below 
the  level  of  human  existence.  The  distress  among  the  workers,  especially 
in  the  major  branches  of  industry  such  as,  for  instance,  the  cotton  and 
coal-mining  industries  was  "quite  incredible",  to  use  the  words  of  a 
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contemporary  observer.  Moreover,  in  1816  there  was  a  general  industrial 
depression,  which  led  to  a  further  decline  in  the  wages  for  work  all 
over  the  country.  It  is  therefore  not  strange  that  at  this  very  time  a 
general  public  sympathy  for  the  workers  began  to  grow.  The  latter  were 
at  this  time  so  fortunate  as  to  find  a  few  spokesmen  who  with  unusual 
ability  understood,  not  only  how  to  work  upon  public  opinion  outside 
Parliament,  but  also,  by  a  number  of  tactical  manoeuvres,  to  create 
a  movement  within  it,  which  at  last  led  to  the  abolition  of  the  law 
against  associations  by  the  statute  of  1824. 

In  the  thirties  new  social  movements  arose  in  England,  first  Owen's 
confused  communistic  movement  and  later  the  revolutionary  Chartist 
movement.  But  the  elite  of  the  working  class,  the  leaders  of  the  trade 
unions,  were  not  to  be  disturbed  by  these  currents,  but  soberly  rejected 
all  connection  with  them  and  kept  to  the  strictly  special  work  of 
organisation. 

From  this  turning  point  in  the  'thirties  and  'forties,  from  this  decisive 
choice  between  the  revolutionary  and  the  professional  stand-point  of 
the  trade,  the  great  period  of  improvement  in  the  history  of  the  English 
labour  movement  begins.  During  the  subsequent  period  a  number  of 
prominent  leaders  of  trade  unions  carried  out  the  planned  and  com- 
prehensive work  of  organisation  which  in  real  earnest  attracted  the 
attention  of  the  world  to  the  trade  unions  and  made  them  the  great  model 
for  the  associations  of  labour  in  all  the  other  countries.  The  nets  of  the 
trade  unions  were  drawn  closer  and  closer  about  all  branches  of  industry 
in  the  kingdom.  They  increased  enormously,  not  only  in  outward  extent 
(in  the  number  of  unions  and  of  members),  but  also  in  internal  strength. 
After  the  abolition  of  the  anti-union  law  a  movement  began  within  the 
different  trades  for  the  formation  of  a  league  of  trades  covering  the 
whole  country. 

Meanwhile  the  legal  freedom  of  unions,  in  the  shelter  of  which  the 
whole  of  this  work  of  organisation  had  been  carried  out,  was  found 
to  be  not  quite  sufficient  to  secure  the  legal  position  of  the  trade  unions. 
The  union  law  of  1824  only  abolished  the  prohibition  and  the  penalty 
against  these  unions,  but  in  regard  to  the  right  of  contract  they 
continued — according  to  English  common  law — to  be  invalid  as  being  in 
restraint  of  trade,  which  meant  that  they  could  not  acquire  rights  or 
enter  upon  obligations  and  not  legally  possess  estate.  Not  until  1871 
did  Parliament  pass  a  Trade  Union  Act,  which  enacted  that  the  trade 
unions,  when  registered  according  to  rules  specified  in  the  law,  could 
obtain  legal  protection  of  their  property,  whether  it  consisted  in  capital. 
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movables  or  real  estate,  and  the  right  to  appear  in  all  law-suits  con- 
cerning them,  as  plaintiff  or  defendant. 

II 
THE   OTHER  COUNTRIES 

In  the  other  countries  too,  the  trade  unions  were  originally  prohibited 
and'  prosecuted;  but  gradually  the  right  of  the  workers  to  form  unions 
and  to  strike  for  higher  wages  and  shorter  hours  was  acknowledged; 
and  as  a  result  of  the  example  set  by  English  legislation  in  this  field  it 
was  in  most  other  countries  comparatively  easier  to  carry  out  these 
reforms  than  in  England  which  had  industrially  been  developed  earlier, 
and  where  the  struggle  for  these  reforms  had  been,  as  shown,  both  long 
and  hard. 

In  America  the  factory  system  became  general  at  a  fairly  late  stage. 
A  large-scale  industry,  properly  speaking,  did  not  really  become 
predominant  until  in  the  period  1860 — 80.  But  since  then,  that  is,  during 
the  last  eighty  to  ninety  years,  American  industry  has  progressed  with 
continually  increasing  speed  and  with  a  violence  which  is  felt  all  the 
more  because  it  is  quite  new,  and  vast  tracts  of  land  and  mighty  natural 
resources  which  have  been  brought  under  human  control  with  the  aid  of 
modern  machine  technics. 

Meanwhile  capitalistic  development  began  here  as  elsewhere  long 
before  the  rise  of  factory  industry.  At  the  close  of  the  eighteenth  century 
and  the  beginning  of  the  nineteenth  we  see  that  form  of  industry 
gradually  gaining  entrance,  which  in  the  sixteenth  and  seventeenth 
centuries  had  already  become  so  widely  distributed  in  England,  that 
is,  home  industry.  At  the  same  time  a  labour  movement  comes  into 
existence  little  by  little.  In  the  eighteenth  century  we  meet  with  but  few 
traces  of  it.  In  the  period  1800—20  the  movement  is  still  rather  weak 
and  unplanned.  But  in  the  'twenties  and  'thirties  it  grows  more  conscious 
of  itself. 

At  first  the  attitude  of  the  American  courts  was  just  as  hostile  to  the 
workers  as  that  of  the  English  ones,  as  they  were  like  them  in 
prosecuting  strikes  and  trade  unions  according  to  common  law  as 
punishable  conspiracies  and  as  invalid  agreements  in  restraint  of  trade. 
But  gradually,  as  in  England,  both  strikes  and  trade  unions  were 
acknowledged  as  legal,  partly  through  the  practice  of  the  courts  and 
partly  through  special  laws  in  the  different  States  on  the  pattern  of 
the  English  trade  union  law  of  1871. 

In  France,  where  the  craft  guilds,  as  mentioned,  were  abolished  by 
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the  Revolution,  associations  between  workers  and  employers  in  matters 
of  wages  and  hours  of  work  were  henceforward,  as  in  England  during 
the  same  period,  regarded  as  socially  injurious  restrictions  on  the 
general  freedom  of  industry  newly  introduced;  and  a  law  under  the 
Revolution  (of  June  1791)  did  in  fact  expressly  prohibit  these  associa- 
tions; and  with  this  all  trade  unions  and  strikes,  inter  alia,  were  judged 
illegal  and  punishable.  Gradually,  as  France,  too,  in  the  course  of  the 
nineteenth  century  passed  through  a  more  and  more  intense  development 
of  large-scale  industry,  this  state  of  the  law  would  be  felt  to  be  more 
and  more  untenable;  and  at  last  both  the  right  to  the  temporary  associa- 
tion in  matters  of  wages  and  hours  of  work,  that  is,  to  strike  and 
lockout — le  droit  de  coalition — and  the  right  to  permanent  association, 
trade  union  and  employers'  union — le  droit  d' association — were 
acknowledged  in  French  legislation.  Le  droit  de  coalition  was  recognized 
by  a  law  of  1864  and  le  droit  d' association  by  a  law  of  1884.  The  latter, 
which  had  taken  the  English  law  of  1871  as  a  direct  model,  enacted 
that  workers  and  employers  can  legally  form  unions  for  purely  trade 
purposes  and  as  these  unions  enjoy  legal  protection  of  their  property 
and  can  with  legal  validity  acquire  estate  and  enter  upon  obligations, 
they  can  consequently  also  appear  in  lawsuits  as  plaintiff  or  defendant. 

In  Germany  a  clause  was  inserted  in  the  constitution  of  the  new  German 
Empire,  promising  that  the  right  to  form  unions  was  to  be  included  in 
the  legislation  of  the  empire,  and  not  in  the  legislation  of  the  individual 
states  (die  Lander),  see  Reichsverfassung  of  April  16th,  1871,  §  4.  But  this 
ordinance  was  not  fulfilled  until  the  law  of  the  unions  of  the  empire 
of  April  19th,  1908.  After  the  introduction  of  the  Republic  in  1918  the 
trade  unions  and  employers'  unions  obtained  the  right  to  enter  into 
collective  agreements  with  each  other,  see  Article  165  of  the  constitution 
of  the  empire. 

In  other  European  countries  too,  the  trade  union  rights  have  gradually 
been  acknowledged  and  as  a  rule,  as  in  France,  after  the  right  to 
strike  had  been  acknowledged  first.  In  Switzerland  the  trade  unions 
obtain  legal  abilities  by  being  entered  on  the  commercial  register,  see 
das  Schweizerische  Obligationenrecht  §  717.  In  a  few  countries,  e.  g., 
Denmark,  the  trade  unions  have,  like  other  unions,  obtained  legal  rights 
and  altogether  full  legal  recognition  without  formalities,  without  any 
special  law,  through  legal  practice  alone.  But  in  other  countries  the 
full  recognition  of  the  rights  of  trade  unions  have  only  been  reached 
'through  a  special  trade  union  law. 


CHAPTER  22 

THE  STRUGGLE  FOR  POWER  OF  THE  ORGANISATIONS. 
THE  PERIOD  OF  BOYCOTTING 

The  close  of  the  nineteenth  century  marks  the  beginning  of  a  new 
stage  in  the  life  of  the  organisations.  In  the  preceding  period  they  had, 
as  we  saw,  struggled  for  life,  for  the  right  to  exist  at  all,  and  this 
struggle  had  been  long  and  hard.  But  now,  in  the  'eighties  and  'nineties 
of  the  nineteenth  century,  this  struggle  was  over.  In  most  civilised 
countries  the  organisations  had  now  at  last  acquired  a  legal  existence, 
even  though  this  was  not  everywhere  synonymous  with  full  legal  rights. 
As  we  saw,  the  trade  unions  and  employers'  unions  obtained  full  legal 
recognition  in  the  'seventies  in  England  (by  the  Act  of  1871),  this 
example  being  followed  soon  after  by  the  American  free  states,  by  France 
and  other  countries.  Finally,  freedom  of  movement  had  also  been  gained 
by  the  cartels  and  trusts,  the  great  development  of  which  began  every- 
where in  this  very  period  of  the  'eighties  and  'nineties. 

Merely  in  this,  that  the  prosecution  of  the  new  trade  organisations 
had  ceased,  and  that  in  several  places  they  had  even  obtained  a  special, 
legal  recognition,  I  find  my  justification  for  denoting  the  period  that 
began  in  the  'eighties  and  'nineties  as  a  new  period  in  the  life  of  the 
organisations.  But  in  the  next  place  it  seems  to  me  that  I  can  give  this 
period  a  positive  character.  For  while  the  organisations  in  the  preceding 
period  fought  for  their  lives,  so  to  speak,  in  the  'eighties  and  'nineties 
their  fight  for  power,  power  in  the  industrial  life  of  the  present  day, 
began  all  over  the  world.  As  we  shall  see,  all  these  organisations,  the 
trade  unions,  employers'  unions  as  well  as  the  trusts,  show,  in  this  very 
period  at  the  close  of  the  nineteenth  century  and  in  the  twentieth,  an 
immense  development  all  over  the  world,  an  increase  in  numbers, 
distribution  and  membership,  and  an  internal  strength  which  puts  their 
development  in  the  preceding  period  into  the  shade,  and  which  is  en- 
tirely without  a  parallel  in  the  history  of  industrial  life.  With  irresistible 
force  these  organisations  have  fought  their  way  on,  in  making  use  of 
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the  strongest  and  most  ruthless  means  of  striking  down  opponents  and 
those  holding  other  opinions.  But,  as  I  shall  show,  this  had  led  to  the 
rise  of  a  quite  new  set  of  problems  of  law,  which  were  unknown  to  the 
preceding  period.  These  problems  can  be  gathered  into  two  main  groups: 
1)  What  position  must  the  law  take  up  with  regard  to  the  means  em- 
ployed by  the  organisations  in  this  struggle  and  2)  what  position  must 
it  take  up  towards  the  aims  they  pursue?  Must  the  law  remain  a  passive 
spectator  of  this  struggle  or  must  it  intervene  actively?  And  if  inter- 
vention is  necessary  how  has  it  to  be  carried  out? 

These  problems  are,  in  their  most  absolute  sense,  the  burning  quest- 
ions of  our  times.  They  have  set  in  motion  legislation  and  law  courts 
all  over  the  world — and  have  raised  doubts.  Here,  as  we  shall  see,  we 
are  faced  with  questions  of  a  far  wider  extent,  of  far  more  fateful  im- 
portance than  the  right  to  strike  and  to  form  associations  which  aroused 
so  much  doubt  and  struggle  in  the  preceding  period.  Those  statesmen 
who  took  an  active  part  in  the  making  of  such  laws  as  the  English 
trade  union  law  of  1871,  and  the  corresponding  French  law  of  1884,  no 
doubt  believed  that  with  the  recognition  of  the  right  to  strike  and  the 
trade  union  right,  the  essential  solution  had  been  found  to  the  questions 
and  doubts  raised  by  the  new  organisations.  They  did  not  suspect  that 
once  these  organisations  obtained  full  freedom  of  action  they  would  be- 
come the  source  of  far  more  difficult  and  more  comprehensive  problems. 

Now  if  you  would  try  to  find  a  practical  and  decisive  solution  of 
these  problems  you  would  have  to  choose  other  means  than  those  which 
have  hitherto  been  employed.  Abstract  economic  considerations  of  the 
ordinary  advantages  and  drawbacks  put  before  the  community  by  the 
new  organisations  do  not  suffice.  A  more  practical  investigation,  in 
close  touch  with  life,  must  be  chosen.  First  and  above  all  it  is  im- 
portant to  observe  the  conduct  of  these  organisations  at  close  quarters, 
and  to  examine  how  they  actually  work  in  life,  what  Illegal  and  legally 
questionable  actions  and  methods  they  employ  on  their  way  to  power. 
In  this  field  legal  practice  all  over  the  world  possesses  a  wealth  of 
material  which  has  not  hitherto  been  used.  On  the  side  of  economics 
this  material  has  of  course  not  been  taken  up  and  dealt  with,  because 
the  necessary  qualifications  for  doing  so  were  lacking.  And  on  the  side 
of  jurisprudence  it  has  not  been  turned  to  account,  because  of  a  failure 
to  understand  of  how  great  the  social  interest  to  be  found  in  this 
material  really  is.  In  the  first  place  it  has  not  been  made  the  subject 
at  all  of  comparative  legal  treatment.  But  even  within  an  individual 
country  it  has  been  cultivated  but  verj'  little;  and  when  this  has  been 
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done  the  material  has  been  examined  by  itself,  1.  e.,  without  seeing  it 
in  the  light  of  and  in  comparison  with  modern  industrial  organisations 
and  the  social  problems  contained  in  tliem.  Now  the  fact  is  that  the 
illegal  or  legally  questionable  actions  with  which  we  are  here  concerned 
may  really  quite  as  well  be  performed  by  others  than  these  industrial 
organisations — by  an  individual  person,  by  companies  and  by  as- 
sociations which  have  nothing  to  do  with  industrial  interests.  But,  as  1 
shall  show,  these  actions  have  actually  in  an  entirely  preponderant 
degree  been  performed  by  these  very  industrial  organisations  during 
their  struggle  for  power,  that  is,  in  the  course  of  the  last  seventy  years; 
and  the  judicial  material  concerning  them  therefore,  in  my  opinion,  in 
the  highest  degree  throws  a  light  on  these  organisations,  their  daily 
conduct,  their  secret  wishes  and  aims  and  altogether  the  core  of  the 
problems  they  signify. 

Certain  abuses  are  especially  trust  abuses  i.  e.,  abuses  of  capitalist- 
power.  But  on  the  whole  most  of  the  actions  and  methods  to  which  I 
have  alluded  in  the  foregoing,  and  which  are  committed  by  all  the 
organisations  of  capital  and  labour,  can  be  gathered  together  under  the 
comprehensive  term  of  Boycotting.  The  material  taken  from  the  legal 
practice  of  the  different  countries,  which  I  will  present,  clearly  shows 
that  boycotting,  under  its  many  different  forms,  has  become  the  most 
forcible,  most  frequently  applied  and  most  dreaded  of  the  weapons 
used  by  modern  industrial  organisations  in  order  to  get  opponents  who 
refuse  to  join  them  within  their  power. 

To  our  times  is  due  the  honour  of  having  invented  this  means  of 
force.  The  invention  was  made  about  seventy  years  ago  and  on  the 
same  occasion  the  invention  was  given  a  name.  It  is  true  that  in  earlier 
times  too,  one  may  meet  with  phenomena  having  a  certain  resemblance 
to  modern  boycott.  For  instance  one  might  mention  the  persecution, 
mentioned  earlier,  which  the  medieval  craft  guilds  exercised  against 
the  so-called  "dishonest"  craftsmen,  that  is,  those  who  had  refused  to 
submit  to  the  organisation  of  the  guilds  and  its  rules.  The  dishonest 
master  craftsman  was  excluded  from  the  meetings  of  the  guilds  and  no 
journeyman  was  allowed  to  take  service  with  him.  The  dishonest 
journeyman  had  to  leave  his  place  of  work  and  no  one  dared  to  work 
beside  him.  The  guild  persecutions,  however,  were  of  far  less  danger 
than  the  modern  boycott  because  of  the  imperfection  of  the  means  of 
communication  and  information  in  the  Middle  Ages.  As  a  rule  the 
power  of  the  guild  did  not  extend  further  than  the  confines  of  the  town. 
In  those  times,  owing  to  the  primitive  means  of  communication,  it  was 
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a  long  way  from  one  town  to  another.  The  guilds  could  therefore  never 
develop  into  the  many- armed  organisations  covering  the  whole  country 
which  have  grown  up  in  our  times,  and  whose  numerous  local 
"branches"  are  in  constant  and  rapid  contact  with  each  other,  and 
which,  moreover,  in  the  modern  means  of  information,  the  Press,  possess 
a  power  to  spread  their  commands  to  thousands  all  over  the  country, 
which  was  unknown  in  the  days  of  the  guilds.  So  that  these  gigantic 
organisations  are  one  of  the  examples  of  how  modern  technics  altered 
the  form  of  social  conditions.  In  consequence  of  this  development,  then, 
it  has  become  possible  for  the  organisations  of  the  present  day  to  carry 
out  such  an  extensive  and  effective  persecution  of  the  individual  persons 
who  will  not  obey  the  commands  of  the  organisation  which  was  un- 
known in  earlier  times.  The  workman  who  refuses  to  enter  his  name 
in  a  trade  union,  or  the  business  man  who  refuses  to  belong  to  the 
trust,  must  be  prepared,  not  only  in  the  town  where  he  may  be  staying 
for  a  time,  or  where  he  lives,  but  all  over  the  country,  in  all  towns, 
as  far  as  the  net  of  the  organisation  is  extended,  to  encounter  the  same 
persistent  and  thorough  persecution. 

Modern  boycott  was  invented  in  1880.  The  idea  arose  during  the  Irish 
agrarian  struggles  which,  because  they  have  their  roots  in  an  opposition 
of  both  race  and  class,  have  produced  a  feeling  of  bitterness  and  un- 
yielding hostility  which  has  been  disastrous  to  internal  English  politics 
in  modern  times.  An  Englishman,  Captain  Charles  Cunningham  Boycott, 
managed  the  extensive  estates  of  one  Lord  Erne  in  the  county  of  Mayo 
in  Ireland.  As  land  agent  he  acted  with  such  severity  and  harshness 
against  the  farmers  on  the  estate  that  he  became  the  object  of  universal 
hatred.  The  whole  population  took  sides  with  the  farmers  and  at  last  the 
anger  against  Boycott  reached  such  a  height  that  the  National  Irish 
Land  League  resolved  to  proceed  against  him.  It  declared  a  general 
ban  against  him.  And  as  the  power  of  this  league  extended  over  most 
of  the  country,  this  excommunication  soon  proved  sufficient  to  under- 
mine his  entire  position.  All  his  labourers  gave  their  notice  to  leave 
just  before  the  harvest.  Even  his  servants  left  him.  And  so  great  did 
the  influence  of  the  League  prove  to  be,  that  when  he  tried  to  find  fresh 
labourers  and  for  that  purpose  travelled  all  over  the  country,  he  could 
not  find  any,  although  there  were  thousands  of  starving  unemployed 
who  were  prepared  to  take  work  from  anyone  else,  at  any  price.  Further- 
more, no  one  would  sell  him  anything,  not  even  provisions.  The  carriers 
would  not  drive  for  him,  and  when  he  wanted  to  transport  his  cattle 
to  the  English  market  the  railway  companies  refused  to  undertake  the 
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transport.  Finally  the  government  resolved  to  intervene  to  help  him. 
In  a  remote  district  in  northern  Ireland,  where  the  Land  League  had 
but  little  influence,  a  crowd  of  labourers  was  hired,  and  under  military 
escort  they  were  taken  to  Boycott's  lands  where  (in  November  18<S0) 
they  brought  his  harvest  in.  But  it  was  too  late.  The  harvest  was  ruined. 
Altogether  the  position  proved  to  be  impossible  for  him,  and  at  last 
he  found  himself  obliged  to  leave  the  country  and  emigrate  to  America. 

The  extent  and  the  force  which  the  proceedings  against  Boycott  had 
reached  made  this  case  known  far  and  wide;  and  the  complete  success 
gained  by  the  conspiracy  in  this  case  was  of  course  a  temptation  to 
imitate  it.  In  the  time  that  followed  this  system  of  persecution,  which 
was  henceforward  called  Boycotting,  after  its  first  victim,  was  applied 
frequently  and  with  similar  success,  such  as  against  business  men  and 
the  leaders  of  large  industries.  Soon  the  system  spread  from  Britain 
to  North  America  where  it  gained  a  very  wide  distribution.  It  soon  be- 
came a  dreaded  means  of  warfare  in  the  enormous  labour  organisations 
as  well  as  in  the  hands  of  the  trusts.  Not  until  some  time  later  did  it 
spread  to  the  continental  European  states. 

Of  course  we  meet  with  Boycott  phenomena  also  before  1880  and  not 
only,  as  touched  upon  in  the  time  of  the  guilds,  but  also  in  more  modern 
times,  especially  in  England  and  America.  The  legal  practice  of  these 
countries,  for  instance,  long  before  1880,  present  not  a  few  instances 
in  which  the  workers  compelled,  or  tried  to  compel  the  employers  to 
dismiss  non-members  of  trade  unions,  and  cases  in  which  workers  on 
strike  prevailed  upon  other  workers  to  leave  the  service  of  an  employer 
or  not  to  seek  work  from  him.  Such  cases  will  of  course  arise  every- 
where in  places  where  the  organisation  between  the  workers  has  reach- 
ed a  certain  strength.  These  and  similar  phenomena  are,  however,  only 
single,  particular  sides  of  the  Boycott  system.  That  which  characterized 
the  proceedings  against  Captain  Boycott  was,  on  the  contrary,  that  in 
this  case  all  sides  of  a  method  of  persecution,  which  had  hitherto  been 
known  in  a  few  special  directions,  were  seen  concentrated  as  though  in 
one  entire  sum;  this  persecution  was  seen  organised  into  a  system  and 
with  the  result  that  the  victim  of  the  persecution  was  completely  ruined. 
It  therefore  aroused  attention  in  earnest  to  the  danger  contained  in  such 
a  systematic  persecution. 


The  expression  'boycotling'  was  used  for  the  first  time  by  a  Dublin  news- 
paper, was  soon  adopted  in  daily  speech  and  later  in  all  other  languages. 
Like  'strike'  and  'lockout'  this  word  has  gradually  become  just  as  international 
as  the  actions  it  denotes. 
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A  point  to  which,  in  my  opinion,  particular  attention  should  be  given 
is  that  in  the  case  in  question  it  was  a  national  organisation  compris- 
ing the  whole  country  that  erected  persecution  into  a  system.  Such 
national  organisations  have  indeed  arisen  in  all  countries  in  modern 
times,  and  particularly  in  the  field  of  industrial  life.  But  it  is  only 
during  the  last  seventy  years,  in  the  course  of  the  'eighties,  'nineties  of 
the  nineteenth  century  and  the  twentieth  century  that  the  most  favour- 
able time  comes  in  this  movement  for  national  organisation,  for  the 
association  of  associations,  in  England  as  well  as  elsewhere.  Wherever 
we  turn  in  our  times  in  the  industrial  or  commercial  world,  whether 
we  observe  trade  unions,  employers'  unions,  cartels  or  trusts,  we  en- 
counter everywhere  the  same  strong,  persistent  tendency,  rising  in  spite 
of  all  hindrances  towards  an  all-embracing  organisation.  And,  as  I 
shall  try  to  establish  in  the  following  through  a  comparative  investig- 
ation of  the  legal  practice  of  the  chief  industrial  countries,  it  will  be 
evident  everywhere  like  a  true  natural  law  that  contemporaneously  with 
the  rapid  growth  of  these  widely  ramified  national  organisations  the 
Boycott  system  has  been  applied  during  the  last  generation  in  a  con- 
tinually increasing  degree.  The  law  reports,  exactly  from  the  last  seventy 
years,  present,  not  only  in  England  and  America^ — although  these  coun- 
tries are  in  the  forefront  of  the  development — but  everywhere  in  all 
countries  an  abundance  of  cases  of  boycotting,  and  everywhere  they 
are  on  the  increase.  All  aspects  of  the  Boycott  system  have  been  dis- 
played during  this  period.  It  turns  up  in  the  most  different  departments, 
in  the  commercial  as  well  as  in  the  industrial  world.  And  none  of  the 
many  modern  means  of  the  system  are  left  untried,  when  it  is  a  question 
of  forcing  the  individual  under  the  power  of  the  organisation. 

Now  it  is  not  accidental  that  the  growth  of  the  national  organisations 
and  the  extensive  application  of  boycotting  has  only  begun  during  the 
last  generations.  For,  as  pointed  out  above,  these  phenomena  are  closely 
bound  up,  not  only  with  large-scale  industry,  but  with  the  development 
in  more  recent  times  of  modern  means  of  transport  and  communication. 
It,  is  really  only  during  the  last  seventy  years  that  this  development 
has  assumed  that  vast,  world-wide  extent  which  is  a  feature  of  the 
society  of  the  present  day.  With  regard  in  particular  to  the  means  of 
transport,  it  may  be  stated  that  while  the  aggregate  railway  network 
in  the  world  in  1840  was  8591  kilometres  long,  and  in  1850  had  still 
only  reached  38022  kilometres,  it  had  in  1880  reached  a  length  of 
'367,235  kilometres,  in  1890  616,985  kilometres  and  in  1906  933,850  kilo- 
metres. When  at  the  same  time  bearing  in  mind  the  development  which 
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has  taken  place  during  the  same  short  period  in  the  department  of  the 
telegraph  and  telephone  service  and  of  the  press,  it  will  be  seen  what 
means  for  communication  and  thereby  for  power  and  persecution  the 
latest  technical  progress  has  placed  in  the  hands  of  the  organisations. 

In  England,  as  indicated  before,  workers'  leagues  of  a  national 
character  had  whithin  certain  trades  already  been  formed  about  the 
middle  of  the  19th  century,  while  certain  associations  of  manufacturers 
(in  the  cotton  industry)  also  bore  witness  to  a  trust  movement  of  wider 
compass  than  hitherto  known.  This  is  of  course  closely  connected  with 
the  fact  that  England  at  this  time  had  already  in  this  field  a  develop- 
ment of  large-scale  industry  and  of  means  of  communication  which 
the  other  countries  did  not  reach  until  the  close  of  the  century.  Concern- 
ing the  means  of  communication  it  can  be  pointed  out  that  Britain  in 
1850  had  already  a  railway  net  of  10.660  kilometres,  which  was  almost 
as  great  as  those  of  France,  Germany  and  Austria-Hungary  put  together. 

But  even  in  England  all  earlier  times  are  put  quite  in  the  shade  by 
the  immense  development  of  the  trade  unions  as  well  as  the  trusts 
which  has  taken  place  in  the  period  since  the  'eighties  and  up  to  our 
times.  We  know  of  thirty-four  trade  unions  of  more  or  less  national 
character,  and  representing  a  number  of  the  most  considerable  in- 
dustries, that  in  1880  they  disposed  of  a  membership  of  251.453.  This 
number,  then,  was  the  result  of  the  persevering  work  of  organisation  of 
all  the  preceding  periods,  in  the  case  of  many  trades  the  sum  of  the 
efforts  of  over  a  hundred  years.  But  only  ten  years  after,  in  1890,  the 
number  mentioned  had  already  risen  to  456,373,  that  is,  to  an  increase 
of  over  200,000.  In  1910  the  total  memberships  of  all  the  trade  unions 
was  2,435,704  and  in  1940  to  5,328,000. 

With  regard  to  the  economic  position  of  the  English  trade  unions, 
it  can  be  stated  that  according  to  statistics  comprising  100  of  the  most 
important  unions,  the  total  capital  of  these  was  trebled  during  the 
years  1892—1907;  in  1907  this  capital  amounted  to  £  5,637,661,  which  is 
unparallelled  in  the  labour  history  of  this  or  any  other  country.  — 
The  organisation  of  the  employers  has  of  course  kept  pace  with  this 
development.  In  1912  there  were  already  83  central  leagues  and  al- 
together 1162  employers'  unions. 

With  regard  to  the  particular  association  of  capital,  a  number  of 
enormous  trusts  in  the  form  of  joint-stock  companies  have  arisen  in 
the  course  of  the  'eighties,  'nineties  and  in  our  century,  and  the  number 
is  on  the  increase.  It  is  particularly  among  several  branches  of  tlie 
textile  industry  that  trust  associations  have  been  formed,  and  they  are 


524 

so  large  that  in  many  cases  they  control  from  90  per  cent  and  up  to 
about  the  whole  of  the  market  of  the  industry  concerned. 

The  railway  net  work  which  was  built  in  the  United  States  of  America 
in  the  decade  1880 — 90  was  just  as  large  as  that  which  was  built  in  the 
whole  of  Europe  in  the  twenty  years  from  1870-1890.  By  means  of  them 
the  same  actual  conditions  for  organisations  extending  over  the  whole 
country  were  created  as  in  Europe.  Thus  it  is  natural  that  in  America 
too,  the  great  time  of  expansion  of  the  organisations — their  period  of 
power — begins  in  the  early  'eighties. 

The  American  Federation  of  Labour  was  founded  already  in  1881. 
Most  of  the  trade  unions  in  America  have  gradually  joined  it.  In  1897 
it  numbered  over  264.000  members;  in  1909  it  had  reached  1.517.500. 
In  1940  the  entire  trade  unions  in  the  United  States  numbered  8.106.000 
members. 

At  the  same  time,  in  the  'eighties,  the  great  trust  associations  in  the 
form  of  joint-stock  companies  begin  to  make  their  appearance  in  some 
of  the  most  important  branches  of  industry,  and  the  community  was 
soon  made  to  feel  that  these  trusts  had  attained  their  object,  power 
over  industry.  Up  to  the  year  1898  there  are  said  to  have  been  organised 
82  trusts  with  a  share  capital  issued  of  a  little  over  1000  million  dollars. 
In  1907  it  was  believed  that  there  were  already  no  less  than  250  trusts 
with  a  capital  of  about  7000  millions. 

In  France  too,  the  'eighties  denote  a  turning-point  in  the  life  of  the 
organisations.  The  proceedings  against  them  by  the  power  of  the  State 
had  now  ceased.  With  the  law  of  1884  the  trade  unions  of  workmen 
as  well  as  of  employers  obtained  entirely  secure  freedom.  The  organisa- 
tions of  labour  and  capital  have  here  as  elsewhere  altogether  advanced 
very  rapidly  during  the  latest  generations. 

Detailed  informations  are  available  on  the  trade  union  movement. 
And  they  show  that  this  movement  has  not  so  strong  a  grasp  of  the 
French  working  class  as  it  has  of  the  English,  American  and  German. 
When  the  trade  union  law  came  into  force  in  1884  there  were  altogether 
500  trade  unions.  In  1900  they  had  increased  to  3287  with  588,832 
members.  In  1939  the  number  of  organised  workers  had  reached  4,068,000. 

Here  as  elsewhere  the  local  trade  unions  have  of  course  joined  to- 
gether in  trade  leagues  covering  the  whole  country.  La  Confederation 
generale  du  Travail  was  founded  in  1893  and  has  obtained  a  big 
economic  position  and  power. 

Among  the  larger  states  on  the  Continent  Germany  is  undoubtedly 
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that  which  has  gone  furthest  in  the  organisation  of  industry,  in  the 
department  of  capital  as  well  as  of  labour. 

In  1891  62  national  leagues  of  trade  unions  with  277,659  members 
had  already  been  formed  by  the  social  democratic  trade  unions,  the 
"freie  Gewerkschaften".  In  1911  the  membership  has  increased  to 
2,400,018,  in  1932  to  7,684,000. 

The  organisation  of  capital  has  here  mainly  assumed  the  form  of 
the  cartel.  Since  the  'eighties  and  'nineties  the  cartel  movement  has 
been  stronger  than  in  any  other  country,  and  before  the  last  world- war 
it  controlled  the  largest  part  of  German  industry.  Very  often  the  cartel 
is  given  a  firmer  organisation  through  the  establishment  of  a  central 
office  for  the  common  sale  and  distribution.  Such  centralized  cartels 
are  usually  termed  syndicates.  Already  at  the  end  of  the  year  1905  there 
were  in  Germany  altogether  366  industrial  cartels;  and  of  these  about  200 
were  syndicates. 

The  total  picture  of  the  movement  towards  organisation  in  all  the 
countries  gives  a  vivid  impression  of  constantly  increasing,  ever  widen- 
ing power.  Everywhere  the  same  thing  is  of  course  repeated,  although 
in  a  greater  or  lesser  degree:  the  growing  power  is  abused  and  the 
intervention  of  the  law  is  invoked.  Some  abuses  are,  as  remarked  before, 
committed  by  the  organisations  of  both  labour  and  capital.  It  is,  as  we 
have  seen,  those  abuses  which  are  attached  to  the  application  of  the 
boycott  system.  Other  abuses  are  particularly  in  the  organisation  of 
capital,  the  specific  trust  abuses.  In  the  following  exposition  it  will 
therefore  be  natural  to  deal  first  with  the  boycott-problem  and  after- 
wards with  the  trust-problem. 

The  figures  of  statistics  give  only  the  external  picture  of  the  great 
position  of  power  to  which  the  trade  unions  and  the  trusts  have  fought 
their  way  during  the  latest  generations.  The  figures,  though,  do  not  give 
us  any  idea  of  the  fight  at  closer  quarters.  Here  the  law  reports  are 
the  great  source  of  light  on  the  organisations  of  industry  and  their 
struggles. 

I 
BOYCOTT-PERSECUTION 

Gradually,  as  boycotting  has  become  more  and  more  widespread,  and 
in  a  higher  and  higher  degree  has  attracted  the  attention  of  the  courts, 
a  closer  examination  of  the  bovcott  idea  and  the  question  of  its  illegality 
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has  of  course  become  more  and  more  pressing.  There  is  hardly,  how- 
ever, in  modern  jurisprudence  any  question  which  has  proved  to  be 
so  difficult  as  this  one.  To  begin  with,  it  has  proved  to  be  particularly 
difficult  to  decide  in  what  the  innermost  essence  of  boycotting  consists. 
And  in  close  connection  with  this  there  is  much  doubt  as  to  what  legal 
good  or  right  is  violated  by  boycotting. 

But  when  so  much  obscurity  prevails  in  these  fundamental  questions 
it  is  not  to  be  wondered  at  that  legal  practice  in  this  sphere  in  various 
countries  gives  evidence  of  great  hesitation  and  uncertainly,  The  aggre- 
gate impression  given  by  the  legal  decisions  in  these  different  countries 
is  that  the  courts  are  in  this  sphere  groping  their  way  as  through 
a  new  country  without  finding  any  real  guidance,  in  either  legislation 
or  jurisprudence.  Meanwhile,  as  I  shall  try  to  show,  certain  leading 
points  of  view  are  gradually  struggling  forth  in  judicial  practice.  But 
before  presenting  them  it  will  be  necessary  to  give  a  short  preliminary 
survey  of  the  most  important  kinds  of  boycotting  in  practice. 


1.  Boycotting  of  tradespeople,  manufacturers  and  other  traders,  carried 

out  by  fellow-traders,  especially  by  an  organisation  of  the  latter 

(Cartel,  trust,  or  employers'  union). 

The  most  usual  form  of  this  boycotting  is:  an  organisation — a  cartel 
or  trust — call  upon  its  members  or  besides  these  also  others  to  break 
off  the  connection  with  a  single  or  several  of  their  fellow-traders.  This 
invitation  will  have  the  most  forcible  effect  when  it  is  accompanied  by 
the  threat  that  if  the  invited  person  A,  does  not  break  off  the  business 
connection  with  B,  the  members  of  the  organisation  who  have  made  the 
suggestion,  T,  will  break  off  all  connection  with  A. 


2.  Boycotting  of  employers  by  workers. 

a.  This  boycotting  is  usually  effected  by  a  trade  union  in  conjunc- 
tion with  a  strike.  Its  first  and  foremost  concern  is  to  invite  the  workers 
not  to  take  work  with  the  boycotted  employer.  This  suggestion  is  pro- 
posed in  many  ways.  It  can  be  addressed  first  to  (1)  the  members  of 
the  union,  which  will  have  a  very  considerable  effect,  if  the  union  is 
a  powerful  organisation  with  wide  ramifications.  If  the  workers  in  the 
trade  concerned  have  a  trade  paper,  published  by  the  organisation  and 
■sent  only  to  the  members  of  the  organisation,  the  suggestion  is  of  course 
most  easily  made  by  publication  in  this  paper.  But  in  many  cases  the 
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challenge  (2)  is  also  addressed  to  the  workers  outside  the  organisation 
and  is  then  published  in  the  ordinary  daily  press  of  the  workers  or 
communicated  to  the  workers  through  picketlnrj. 

b.  If  the  business  of  the  employer  consists  chiefly  of  the  manufacture 
of  goods  which  are  consumed  especially  by  workers  and  by  the  general 
public  as  a  whole,  the  boycott  will  often  also  be  aimed— through  the 
daily  press  or  by  means  of  handbills— at  urging  fellow-partisans  or  the 
public  ("all  true  friends  of  labour")  not  to  buy  the  goods  of  the  em- 
ployer. 

c.  The  boycott  ring  which  in  this  way  has  been  laid  round  the 
employer  can,  finally,  be  completed  if  the  fellow- workers  in  other  i)laces 
in  addition  exercises  pressure  through  strikes  against  their  employers 
in  order  to  compel  the  latter  to  break  off  business  relations  with  their 
boycotted  trade  colleague  (sympathetic  or  secondary  strike). 

3.  Boycotting  of  workers  by  other  workers. 

This  boycotting  takes  place  chiefly  on  the  part  of  the  organised 
workers  against  non-members  of  the  trade  unions.  If  an  employer 
makes  use  of  both  organised  and  unorganised  workers  the  former  will 
regularly  a)  by  strike  or  threat  of  strike  compel  the  employer  to  dismiss 
the  latter.  If  the  trade  union  is  a  strong  organisation,  covering  the  whole 
country,  the  unorganised  workers  can  thus  be  chased  from  one  place 
of  work  to  another  all  over  the  country,  as  b)  so-called  "black  lists". 
containing  a  list  of  all  the  unorganised  workers  who  are  to  be  boycotted 
if  they  seek  work  elsewhere,  are  sent  to  the  numerous  local  branches 
of  the  organisation. 


4.  Boycotting  of  workers  by  employers. 

The  employers  who  are  members  of  a  big  organisation  often,  for  the 
purpose  of  mutual  information,  keep  black  lists  of  workers  who  have 
been  dismissed,  either  because  they  are  incompetent  or  negligent,  or 
because  they  are  agitators  and  disturb  the  peace  of  the  factory  or  work- 
shop, or  because  they  belong  to  an  organisation  with  which  the  em- 
ployers' union  is  at  strike.  If  the  employers    union  has  a  trade  paper 


In  most  languages  there  are  special  terms  of  abuse  for  those  who  break 
strikes;  e.g.  in  English-American  "black  legs"  or  "scabs",  in  German  "blaue 
Briider",  in  Italian  "beduino",  in  Danish  "Skruebraekkere"  (screw-breakers). 
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which  is  sent  periodically  to  the  members  of  the  union,  the  black  lists 
are  of  course  published  in  it,  otherwise  in  circulars. 


As  will  appear  from  the  survey  given  above,  one  must  not  be  misled 
by  the  word  strike  being  in  certain  cases  used  where  it  is  really  a  case 
of  boycott.  This  usage  of  the  word  is  due  to  the  strike  in  these  instances 
forming  a  part  of  the  boycott,  e.  g.,  a  strike  to  compel  the  dismissal  of 
other  workers.  There  is  a  strike  in  its  original  meaning  when  the  purpose  of 
the  strike  is  only  a  direct  one  of  higher  wages,  shorter  hours  and  altogether 
better  conditions  of  labour  for  the  strikers.  Where  the  strike,  on  the 
other  hand,  is  used  as  part  of  a  persecution,  as  a  means  of  hitting 
particular  persons,  namely  by  compelling  others  to  break  off  connection 
with  these  persons,  there  is  a  boycott.  In  the  preceding  chapter  I  dealt 
with  the  subject  of  strike  in  its  original  sense;  and  the  considerations 
which  might,  within  certain  limits,  lead  to  recognising  the  right  to 
strike,  that  is,  the  right  to  strike  for  higher  wages,  shorter  hours,  etc., 
can  not  in  a  general  sense  be  advanced  in  favour  of  strikes  pursuing 
other  aims.  In  these  latter  strikes  other  legal  considerations  appear. 
These  latter  strikes  lead  us  into  the  field  of  boycott.  So  that  in  this 
section  we  deal  with  the  strike  only  in  so  far  as  it  occurs  as  a  part  of 
boycott  proceedings. 

Incidentally,  that  which  has  obscured  the  correct  understanding  of 
the  boycott  phenomena,  and  often  produced  strife  in  the  legal  decisions, 
is  that  in  their  different  spheres  they  are  isolated.  In  this  way,  for 
instance,  boycotting  between  workers  and  employers  has  been  dealt 
with  separately,  and  boycotting  between  tradespeople  separately.  There 
has  often  been  a  lack  of  recognition  of  that  which  in  my  opinion  is 
one  of  the  most  important  conditions  for  arriving  at  the  right  results 
on  this  subject,  namely,  that  the  boycott  actions,  however  different  the 
spheres  in  which  they  occur,  are  yet  in  their  essence  everywhere  the 
same.  Some  examples  will  show  this.  If,  for  instance,  one  would  main- 
tain that  under  certain  conditions  it  would  be  lawful  for  business 
people  to  make  use  of  the  boycott  mentioned  under  1.  one  would  un- 
doubtedly have  to  grant  the  workers  the  same  right;  so  that  it  would 
also  be  lawful  for  the  workers  to  boycott  individual  workers,  as  mention- 
ed under  3.  and  furthermore  also  to  boycott  employers  by  a  sympathetic 
strike,  as  dealt  with  under  2, 

'    This  does  not  mean,  however,  that  special  circumstances  or  reasons 
might  not  be  found  to  entail  alterations  in  the  results  one  would  gener- 
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ally  have  to  assume.  For  it  is  an  everlasting  truth  in  all  jurisprudence 
that  one  ought  never  to  generalise  a  rule  of  law  further  than  the  limit 
reached  by  the  reasons  for  that  law.  But  that  which  I  particularly  wish 
to  point  out  in  this  connection  is,  that  while  a  difference  in  the  real 
circumstances  may  lead  to  a  difference  in  the  legal  treatment,  one  ought, 
on  the  other  hand,  particularly  in  this  department  to  be  on  one's  guard 
against  introducing  a  legal  difference  according  to  a  difference  in  persons. 
While  it  is  therefore  possible  to  think  of  a  special  legislation  or  a  special 
positive  right  altogether  in  this  field,  even  the  least  indication  of  a 
class  legislation — whether  in  favour  of  the  workers,  employers  or  others 
— ought  to  be  banned  in  advance.  For  the  sake  of  justice  it  is  fortunate 
that  boycotting  is  a  weapon  of  which  not  only  the  trade  unions,  but 
also  the  employers'  unions,  the  cartels  and  trusts,  in  short,  all  the 
organisations  of  labour  and  capital,  make  extensive  use.  This  gives  us 
the  conditions  for  reaching  entirely  impartial  decisions,  even  in  the 
narrow  spheres  of  class  conflicts.  That  which  is  lawful  or  contrar\'  to 
law  for  the  leaders  of  trusts  and  employers  must  also  be  lawful  or 
contrary  to  law  for  workers  and  the  leaders  of  trade  unions  and  vice 
versa.  Neither  compassion  for  a  humble  social  position,  nor  consideration 
for  a  higher  social  rank  must  be  allowed  to  influence  the  law,  that  law 
whose  highest  value  for  the  life  of  man  consists  exactly  in  the  unswerving, 
unconditional  subjection  of  all  class  considerations  and  all  individual 
considerations  to  the  highest  aims  of  the  community. 


The  ultimate  aim  of  the  trade-organisations  is — like  the  aim  of  the 
craft  guilds  in  the  Middle  Ages — to  compel  all  who  work  at  an  in- 
dustry— workmen,  master-craftsmen,  manufacturers — to  join  the  orga- 
nisation and  to  submit  to  the  demands  of  the  organisations  with  regard 
to  wages,  hours  of  work,  the  special  division  of  trades,  prices,  limits 
of  production,  etc. 

The  organisations  which  first  made  a  more  general  use  of  boycotting 
were  those  of  the  workers,  that  is,  the  trade  unions.  The  forms  of  boy- 
cotting most  frequently  used  were  1)  incitements  by  strike  pickets  who 
took  their  stand  outside  the  workshop  or  factory  in  question,  where  a 
strike  was  declared,  and  2)  threat  of  strike  in  order  to  compel  an  em- 
ployer to  dismiss  workers  who  were  not  members  of  the  trade  union, 
or  who  had  previously  refused  to  take  part  in  strikes.  Tliese  boycott 
persecutions  of  employers,  unorganised  worker^  and  strike  breakers,  are 
met  with  in  England  already  in  the  eighteenth  and  the  first  part  of 
the  nineteenth  century,  and  in  other  countries  during  the  course  of 
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the  nineteenth  and  twentieth  centuries,  as  they  gradually  entered  into 
the  development  of  large-scale  industry. 

1.  In  the  beginning  legislation  and  the  courts  everywhere  in  all  coun- 
tries took  up  a  very  hostile  position  towards  this  boycotting  by  the 
workers,  and  even  declared  it  to  be  punishable;  and  in  the  great  industrial 
countries  this  hostile  attitude  lasted  a  very  long  time.  But  during  the 
nineteenth  century  this  punishment  proved  to  be  a  very  clumsy  legal 
weapon  (especially  on  account  of  the  vague  expressions  used  in  the 
statutes:  "threat",  "intimidation"  etc.)  and  unjust  to  the  workmen;  and 
the  penal  statutes  in  this  sphere  were  therefore  in  most  countries  repealed 
or  went  out  of  use  by  the  practice  of  the  courts^). 

2.  The  question  then  arose;  would  the  courts  now  employ  the  weapons 
of  civil  law,  damages  and  injunction  against  boycotting  or  against  the 
more  brutal  forms  of  this  persecution? 

The  two  boycott  actions  mentioned  in  the  foregoing — the  incitement 
of  the  workers  to  other  workers  not  to  take  work  with  a  certain  employer 
and  the  workers'  threat  of  strike  in  order  to  obtain  the  dismissal  of  un- 
organised workers — are  the  only  kinds  of  boycotting  which  seem  to  have 
been  known  before  the  'eighties  of  the  nineteenth  century.  But  at  the 
close  of  the  nineteenth  century  cases  of  boycotting  in  all  the  departments 
of  business  life  and  industries  began  to  appear  in  judicial  practice;  and 
since  then  and  in  the  twentieth  century  legal  proceedings  increase  greatly 
in  number  and  importance.  Judicial  practice  is  usually  a  sensitive  baro- 
meter for  all  movements  in  practical  life;  and  it  is  therefore  seen  here 
that  the  struggle  for  power  of  the  organisations  began  with  this  period. 


^)  In  England  the  penal  laws  which  formerly  were  used  against  some  forms 
of  boycotting — ^e.  g.  threat  of  strike  to  compel  an  employer  to  dismiss  work- 
men— were  the  general  law  of  conspiracy  and  the  above  mentioned  act  of 
1825  §  3.  These  penal  laws  were  chiefly  repealed  by  the  act  of  1875,  38 — 39 
Vict.  c.  86.  In  France  the  corresponding  penal  rules  were  Code  penal  art  414 
and  415  and  in  Germany  Strafgesetzbuch  §  253  and  Gewerbeordnung  §  153;  but 
in  both  countries  these  penal  statutes  which  originally  were  enforced  very 
severely  against  the  workmen's  boycott  have  chiefly  went  out  of  use  in  this 
sphere  by  the  practice  of  the  French  and  German  courts  during  the  nine- 
teenth and  first  part  of  the  twentieth  century. 

In  French  boycotting  is  oalled  boycottage  or  la  mise  a  I'index  or  en  interdit. 
Mettre  a.  I'lndex  means  to  pu*  the  name  of  a  person,  a  commodity,  a  book 
on  a  list  of  forbidded  articles,  cf.  the  Index  of  the  Catholic  Church  of  for- 
bidden books. 
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A.   ENGLAND 

In  England  it  was  decided— by  Lord  Bowen— in  the  eighties  in  a  case 
which  has  become  a  leading  one  in  this  sphere:  that  where  an  associa- 
tion of  business  men,  O.  incite  other  business  men,  A  and  li,  not  to  have 
any  business  connection  with  a  person  G,  under  a  threat  that  the  mem- 
bers of  O  will  not  deal  with  A  and  B  if  the  latter  deal  with  C,  this  boycott 
is  not  contrary  to  law,  and  therefore  does  not  entail  damages,  and 
cannot  be  stopped  by  injunction  when  1)  this  boycott  is  not  ac- 
companied by  force,  fraud  or  other  actions  which  are  in  them- 
selves illegal,  and  2)  the  boycott  is  dictated  solely  by  business  interests 
and  does  not  spring  from  a  personal  motive  of  malice.  ITie  plaintiff  had 
maintained  that  the  boycott  in  question  was  a  conspiracy,  not  in  order  to 
obtain  a  penalty,  but  to  obtain  injunction  against  boycotting  and  dam- 
ages. From  early  times  English  law  has  acknowledged  a  liability  ac- 
cording to  civil  law  for  conspiracy  besides  criminal  liability.  But  the 
newly  mentioned  leading  case  of  boycott  in  these  conflicts  did  in  fact 
establish  that  neither  according  to  civil  law  was  there  a  case  of  anv 
illegal  conspiracy. 

The  above-mentioned  lawsuit  about  boycotting  in  business  life  (on  Lhe  part 
of  a  cartel)  is  the  Mogul  case,  properly  called  The  Mogul  Steamship  Company, 
Ltd.,  V.  McGregor,  Gow  and  others,  which  was  settled  in  1889,  and  confirmed 
by  the  Supreme  Court  of  England  in  1891.  It  was  Lord  Bowen's  judgment 
which,  by  its  clear  and  penetrating  reasoning,  decided  the  issue. 

The  defendants  in  this  case  were  a  number  of  shipping  firms,  whose  ships 
went  in  regular  trade  to  ports  in  China  and  Japan,  among  others  to  Hankow 
and  Shanghai,  all  the  year  round,  with  cargoes  both  when  outward  and 
homeward  bound.  The  plaintiff  was  a  steamship  company  which  in  general 
when  outward  bound  loaded  to  ports  in  Austraha  or  elsewhere,  and  which  only 
looked  for  freights  in  Hankow  when  homeward  bound  during  the  short  period 
that  the  tea  season  lasted,  when  there  were  plenty  of  freights  there  but  a 
scarcity  in  other  places.  A  very  keen  competition  now  gradually  arose;  and 
the  large  number  of  ships  at  last  made  the  freights  so  unreasonably  small 
that  the  defendant  owners,  in  the  years  1879,  1883,  1884  and  1885  formed  an 
association  under  the  name  of  a  "Conference"  with  the  purpose  of  hmiting  the 
amount  of  tonnage  to  be  sent  up  the  river  to  Hankow,  and  thus  secure  a 
regulation  of  the  freight  rates.  In  the  Conference  of  1879.  1883  and  1884  the 
plaintiff  had  succeeded  in  also  becoming  a  member.  In  1885,  however,  a  very 
keen  competition  produced  an  unusual  decline  in  the  freight  rates,  with  Uie 
result  that  the  new  Conference  formed  in  this  year  became  more  strictly 
limited  in  the  number  ol  members  than  before,  as  it  was  then  m.ade  to 
include  only  those  shipowners  who  carried  on  regular  trade  to  China  and 
Japan  all  the  year  round.  In  consequence  of  this  the  plaintiff,  among  others, 
was   excluded.   The   associated  shipowners   agreed   to   send   only   a   definitely 
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limited  number  of  ships  up  the  river,  if  no  non-conference  steamers  appeared; 
if,  on  the  other  hand,  ships  owned  by  the  plaintiff  or  other  outsiders  should 
appear,  the  associated  owners  should,  in  order  to  meet  this  compelition,  send 
an  increased  number  of  ships  up  the  river.  The  plaintiff  was  also  this  time 
eager  to  join  the  Conference,  but  received  a  definite  refusal.  This  refusal, 
however,  was  by  no  means  due  to  personal  reasons,  but  to  purely  com- 
mercial ones.  The  fact  is  that  the  defendants  maintained  that  as  they  (the 
associated)  formed  what  they  considered  a  regular  steamship  route  to  China 
and  Japan  out  and  home,  and  both  during  and  outside  the  season,  and  as  it 
was  necessary  for  them  in  order  to  make  the  rout'e  remunerative  at  all  to 
get  cargoes  for  the  home  voyage,  to  fill  up  the  space  required  for  the  out- 
ward voyage,  it  was  hard  that  the  homeward  cargo  should  be  swallowed  up 
by  ships  which  only  chase  this  route  at  all  when  homeward  bound  shipping 
was  slack  elsewhere.  After  this  refusal  the  plaintiff  declared,  however,  that 
in  spite  of  everything  he  would  still  send  ships  up  the  river  to  Hankow  and 
engage  in  the  fight  with  the  defendants'  ships.  This  was  done.  The  ships 
"Pathan",  "Afghan"  and  "Aberdeen"  were  sent  by  the  plaintiff  to  Hankow 
when  they  came  from  Australia  homeward  bound.  Meanwhile  the  defendants 
issued  a  circular  in  which  they  offered  those  merchants  who  exclusively  sent 
freights  by  the  Conference  steamers,  5  per  cent  reduction;  particularly  em- 
phasising that  if  merchants  sent  cargoes  by  the  ships  "Afghan",  "Pathan", 
"Aberdeen"  or  other  non-Conference  steamers  from  any  ports  in  China  or 
from  Honkong,  they  would  be  excluded  from  the  reduction  mentioned. 
Furthermore,  the  defendants  threatened  certain  agents  with  dismissal  if  they 
loaded  with  the  defendants'   ships. 

This  boycotting,  then,  was,  as  mentioned  above,  judged  lawful,  according 
to  civil  law,  by  Lord  Bowen's  finding.  Damages  were  refused,  although  the 
plaintiff  made  out  having  suffered  great  losses  owing  to  the  boycott.  In  an 
earlier  case  between  the  same  parties  about  the  same  boycott  an  injunction 
had  been  refused. 

a.  All  later  boycotting  has  been  judged  on  the  principle  laid  down  in 
this  case,  in  the  conflicts  of  both  cartels  and  trusts,  and  in  labour  dis- 
putes. When  the  threat  of  a  cartel  (or  a  trust)  to  break  off  connection 
with  a  business  man  A,  if  A  does  not  break  off  connection  with  B,  is  not 
contrary  to  law  and  can  therefore  not  incur  any  liability,  injunction  or 
damages  according  to  civil  law,  the  threat  by  a  trade  union  of  strike 
against  the  employer  A,  if  the  latter  does  not  dismiss  the  worker  B, 
should  not  be  considered  contrary  to  law  either,  as  regards  civil  law, 
the  boycott  phenomena  really  being  the  same  in  both  cases.  The  condi- 
tions for  the  lawfulness,  however,  must  of  course  in  both  cases  be  the 
same.  The  trade  union  threat  of  strike  must  therefore  be  dictated  solely 
by  the  wish  to  safeguard  the  industrial  interests  of  the  working  class  and 
not  by  a  personal  malicious  motive.  The  threat  of  strike  mentioned  must 
henceforth  be  considered  to  be  justified  when,  e.g.,  it  is  carried  into  effect 
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in  order  to  compel  unorganised  workers  lo  join  the  trade  union,  as  it 
is  in  the  interest  of  the  whole  working  class  that  so  many  workers  as 
possible  should  join  the  organisation,  while  on  the  contrary  the  threat 
of  strike  is  illegal  when  the  leaders  of  the  trade  union  carry  it  into  effect 
in  order  to  take  revenge  on  individual  workers  or  to  punish  them  for 
former  conduct  (e.g.  refusal  to  take  part  in  a  strike),  even  if  they  arc 
now  willing  to  join  the  union.  In  the  latter  case  the  trade  union  threat 
of  strike  and  strike  have  been  treated  by  the  English  courts  as  an  illegal 
conspiracy  according  to  civil  law. 

The  most  important  case  on  a  trade  union  for  the  boycotting  of  workers 
from  a  motive  of  revenge  is  the  judgment  in  the  case  of  Quinn  v.  leathern  in 
1901,  LRA  1901,  493—543.  The  fullest  account  of  the  details  of  this  case  is 
t'o  be  found  in  Lord  Brampton's  Votum,  ref.  sect.  pp.  .')15 — 518.  The  actual 
circumstances  of  the  case  were  as  follows: 

Leathern  was  a  master  who  as  a  rule  had  his  men  for  long  periods.  Some 
of  them  had  been  in  his  service  for  many  years.  None  of  them  were  members 
of  the  trade  union.  As  Leathem  noticed,  however,  that  there  was  much  ill 
feeling  against  his  men  among  the  members  of  the  local  trade  union,  he 
asked  the  leaders  of  the  trade  union  to  admit  liis  workmen  to  membership 
and  he  even  offered  to  pay  all  fines  and  claims  which  the  trade  union  con- 
sidered it  had  upon  his  men,  because  of  their  not  having  been  members 
earlier.  Leathem  would  like  to  keep  on  his  old  people,  but  was  willing  to 
do  anything  in  his  power  to  conciliate  the  trade  union.  They  who  had  power 
in  it,  however,  declared  with  every  sign  of  strong  feehngs  of  revenge,  that 
his  men  could  not  be  admitted,  that  he  would  have  to  dismiss  them  and 
engage  trade  union  workers  in  their  stead;  and  if  he  did  not  comply  with 
this  they  would  compel  him  to  do  so.  His  present  men  were  as  a  punishment 
tO'  be  allowed  to  be  unemployed  for  twelve  months.  Leathem  said  that  he 
found  it  very  hard  that  men  with  a  large  family  should  be  unemployed  for 
such  a  long  time.  Those  in  power  in  the  trade  union  were,  however,  im- 
placable. Leathem  then  resolved  to  keep  on  his  men  and  tried  to  take  up 
the  fight  against  the  trade  union.  The  latter,  however,  instituted  a  boycott 
against  him,  and  in  particular  they  forced  some  of  his  best  customers,  by 
threats  of  strike,  to  break  off  their  connection  with  him.  owing  to  which  he 
suffered  a  very  great  loss.  * 

The  difficulty  of  settling  this  case  lay  in  the  fact  that  some  years  earlier 
(in  1893)  the  Supreme  Court  of  England  had  laid  it  down  in  an  entirely 
different  case — in  which  an  owner  had  had  underground  water  conducted 
away  from  his  land^ — that  if  the  owner  had  a  legal  right  to  do  this,  the  action 
did  not  become  illegal  because  he  had  the  water  turned  away,  not  in  his  own 
interest,  but  exclusively  from  the  malicious  motive  of  depriving  his  neighbour 
of  the  water,  the  case  of  Bradford  Corporation  v.  Pickles.  1895  A  C  587.  As  for 
this  principle  of  the  irrelevance  of  the  motive,  the  Supreme  Court  had 
indeed  felt  bound  to  follow  it  in  actions  on  labour  conflicts,  see  Allen  v.  Flood, 
LR  AC  1898,  11-37,  78-172.  The  best  presentation  of  this  case  is  given  in  Justice 
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Hawkins',  Ihe  later  Lord  Brampton's  Votum  in  LRAC  1898.  11-13.  These 
decisions  cam'C  into  clear  conflict  with  the  decision  in  the  Mogul  case,  in  which 
it  was  precisely  the  importance  of  the  motive  that  was  mentioned  as  a  deciding 
factor.  In  Quinn  v.  Leathem,  1901,  LRAC  495-543,  however,  the  importance 
of  the  motive  again  decided  the  lawfulness  or  unlawfulness  of  the  action.  As  I 
understand  it,  these  apparently  contradictory  decisions  of  the  Supreme  Court 
can  only  be  brought  into  harmony  by  restricting  the  principle  in  Bradford 
Corporation  v.  Pickles  (1895)  and  Allen  v.  Flood  (1898)  on  the  irrelevance  of 
the  motive  to  the  action  of  an  individual  (which  indeed  Allen's  action  was  in 
Uie  opinion  of  the  majority  of  the  judges — although  'this  was  no  doubt  as  a  fact 
incorrect),  and  by  upholding  the  principle  in  the  Mogul  case  on  its  decisive 
importance  of  the  motive  in  the  action  of  several  persons  united  by  conspiracy. 
This  view  of  mine  of  the  Quinn  v.  Leathem  judgment,  as  based  on  an  upholding 
of  the  importance  of  the  motive  in  the  conspiracy  cases — and  thereby  separating 
them  from  Allen  v.  Flood — as  I  explained  in  my  book:  The  Organisation  of 
Labour  and  Capital  in  1913,  but  which  has  been  disputed  by  a  number  of 
English  authors,  in  particular  Pollock  and  McCardie,  has  later  been  acknow- 
ledged by  the  judgment  of  the  English  Supreme  Court  in  Sorell  v.  Smith,  see 
L  R  1925  A  C  719  seq. 

It  is  clear  that  sympathetic  strikes  and  sympathetic  lock-outs  must 
be  lawful  under  the  same  conditions  as  the  forms  of  boycott  now 
mentioned,  that  is,  when  these  strikes  and  lock-outs  pursue  purely  trade 
purposes,  which  as  a  rule  they  do,  as — even  in  a  quite  special  degree — 
Ihey  serve  the  common  interest  of  their  class;  and  the  boycott  is  of  the 
same  kind  as  the  above-mentioned,  the  weapon  being  the  rupture  of  a 
previously  existing  trade  connection  or  threat  thereof. 

b.  The  boycott  dealt  with  under  a.  is  limited  to  a  narrow  circle,  namely 
to  those  with  whom  the  boycotted  persons  have  business  relations  before- 
hand, that  is,  the  employers  by  whom  the  workers  are  employed,  the 
customers  with  whom  the  cartels  or  trusts  are  previously  connected, 
and  on  whom  a  threat  of  breaking  off  the  connection  is  there- 
fore effective.  But  the  leading  principle  mentioned  above  has  also  been 
applied  where  the  boycotters  wilhout'a  threat  incite  a  wider  circle  to 
boycott  a  certain  business  man  or  certain  business  men,  and  this  is 
established,  not  only  where  an  organisation,  whether  it  be  a  trade  union, 
employers'  union  or  a  cartel,  addresses  the  incitement  to  boycott  to  the 
members  of  their  organisation  (1),  but  also  in  cases  in  which  an  organi- 
sation addresses  such  incitement  to  still  wider  circles  which  are  outside 
the  organisation,  by  handbills,  circulars  or  the  daily  press  (2).  Several 
judgments,  however,  in  cases  of  a  particular  kind  of  boycott,  the  so- 
called  black-lists  (e.g.  of  names  of  unreliable  payers,  strike  breakers, 
disloyal   tradespeople),  particularly  stressed  that  they  should  be  kept 
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within  the  framework  of  the  organisation  and  therefore  only  be  sent  to 
its  members. 

In  all  cases,  according  to  the  principle  mentioned,  the  lawfulness  of 
the  boycott  depends  on  its  motive  being  the  care  concerned  purely  with 
the  interest  of  trade  and  industry,  and  not  the  desire  for  personal  revenge 
or  other  malicious  ends. 

An  important  question  in  all  boycott-cases  is:  who  is  responsible  for 
the  illegal  boycott,  to  damages  etc.?  Is  it  only  the  individual  who  orga- 
nises the  boycott?  Or  is  it  the  organisation — whether  a  trade  union,  cartel 
or  a  trust — on  whose  power  the  success  of  the  boycott  entirely  depends? 
Only  in  the  latter  case  the  liability  to  damages  has  any  practical  interest. 

This  big  question  found  a  natural  solution  in  the  Taff  Vale  case,  by 
Justice  Farwell  whose  decision  was  confirmed  by  the  House  of  Lords*). 
It  was  established  in  this  case  that  where  an  organisation  has  instituted 
an  illegal  boycott  the  organisation  is  liable  with  its  estate  for  the  damages 
arising  therefrom. 

The  above  mentioned  natural  principles  of  English  law  laid  down  by 
the  prominent  English  judges,  especially  Lord  Bowen,  Lord  Brampton 
and  Lord  Farwell,  were  however,  overthrown  by  the  English  Parliament, 
by  The  Trade  Disputes  Act,  1906  (6  Edw.  VII.  ch.  47)  which  made  every 
act,  thereunder  every  boycott,  every  breach  of  contract  etc.  legal  when  the 
act  only  was  "done  in  contemplation  or  furtherance  of  a  trade  dispute", 
§§  1-3;  and  the  funds  of  the  unions  were  exempt  from  every  liability  to 
damages  by  §  4^). 

The  English  Parliament  was  warned  against  this  kind  of  legislation 
by  the  Report  of  the  Royal  Commission  on  Trade  Disputes  and  Trade 
Combinations  1906  1.  pp.  8  seq.  which  about  the  principle  laid  down  in  the 
Taff  Vale  Case  justly  pointed  out:  "There  is  no  rule  of  law  so  elementary, 
so  universal  or  so  indispensable  as  the  rule  that  a  wrongdoer  should  be 
made  to  redress  his  wrong.  If  Trade  Unions  were  exempt  from  this 
liability  they  would  be  the  only  exception". 

In  a  case  decided  in  1908,  after  the  said  Trade  Disputes  Act  was  passed, 
the  trade  unions  boycot  against  a  workman  was  even  more  brutal  that 
that  employed  in  the  Quinn  v.  Leatham  case.  But  the  court  by  tlie  said  Act 
of  1906  was  prevented  from  doing  justice  and  giving  damages  to  the  in- 
jured workman,  because  the  boycott  was  organised  only  "to  further  strife" 


1)  Ta£E  Vale  Railway  Company  v.  Amalgamated  Society  of  Railway  Servants, 
Law  reports  1901.  1  K.  B.  A.  C.  426. 

2)  The  Trade  Disputes  Act,  1906,  was  repealed  by  an  act  in  1927,  17  &  18, 
George  5,  ch.  22;  but  this  act  was  again  repealed  by  an  act  in  1946,  9  &  10, 
George  6,  ch.  52. 
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— the  purpose  protected  by  this  law.  Lord  Justice  Farwell  in  Court  of 
Appeal  said  in  his  judgment  on  this  case  that  before  the  Act  1906  the 
courts  were  able  to  protect  the  liberty  of  the  individual,  even  in  labour 
struggles,  but  this  was  no  more  possible.  The  trade  unions  boycott  perse- 
cution of  this  workman  was  "an  improper  and  inexcusable  interference 
with  the  man's  ordinary  rights  of  citizenship,  but  those  rights  have  been 
cut  away  and  the  remedy  for  them  destroyed  b}^  the  legislation".  Law 
Reports  K.B.D.  1908.  2.  pp.  844  ff. 

B.  OTHER  COUNTRIES 
In  other  countries  somewhat  similar  points  of  view  on  the  legality  and 
illegality  of  boycotting  are  gradually  making  their  way  in  the  practice 
of  the  courts,  as  in  English  conmion  law-practice.  Differences  can  only 
be  urged  in  details,  while  there  is  also  a  vacillation  in  the  decisions, 
but  the  fundamental  lines  are  the  same;  and  it  is  worthy  of  notice  that 
the  courts  of  the  different  countries  have  arrived  at  the  same  results 
independently  of  e^ch  other.  In  France  the  law  of  1884,  as  mentioned 
before,  legalised  the  trade  unions — and  the  employers'  unions — when 
they  exclusively  pursued  economic,  industrial,  in  short  trade  interests. 
At  the  same  time  the  law  emphasised  the  right  of  the  individual  to  keep 
outside  the  organisations  (Art.  3  and  7  of  the  law).  The  great  emphasis 
of  this  law  on  the  point  that  the  association  of  the  workers  and  the 
employers  must  solely  have  the  purpose  of  serving  trade  interests,  has 
given  the  courts  a  basis  for  being  able  to  lay  down  that  associations  and 
strikes  having  the  object  of  compelling  the  dismissal  of  a  worker  are 
lawful,  if  this  boycott  solely  serves  trade  interests,  but  unlawful  if  it 
pursues  a  personal,  malicious  aim.  While  earlier  decisions  in  this  and 
other  spheres  had  laid  it  down  that  an  action  is  lawful  or  unlawful  solely 
on  the  basis  of  the  nature  of  the  action  and  regardless  of  the  motive 
("sans  distinction  de  mobile"),  the  Supreme  Court  of  France  established, 
in  a  judgment  in  1896  on  the  newly  mentioned  boycott  of  workers  by 
the  trade  union,  that  the  question  whether  the  action  was  legal  or  illegal 
did  entirely  depend  on  the  motive.  On  the  whole  it  may  be  said  to  be  the 
attitude  taken  up  by  French  legal  practice  to  all  kinds  of  boycotting,  both 
in  labour  disputes  and  in  the  conflicts  of  cartels  and  trusts,  that  boy- 
cotting ("la  mise  a  I'index")  is  lawful  when  its  purpose  is  that  of  pro- 
tecting trade  interests,  but  unlawful  when  it  pursues  a  personal,  injurious 
aim,  "un  pur  esprit  de  malveillance",  as  the  Supreme  Court  says^). 

"O  See  the  French  Law  Reports  Sirey  18971  p.  25,  cf.  Sirey  18931  p.  41— 48, 
Dalioz  1893  II  p.  191. 
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Among  details  it  may  be  mentioned  that  a  strike  or  threat  of  strike  in 
order  to  compel  the  dismissal  of  an  unorganised  worker  is  always  in 
French  legal  practice  regarded  as  being  outside  the  domain  of  trade 
interests,  and  to  have  a  personal  motive.  But  this  is  no  doubt  due  to  the 
influence  of  the  above-mentioned  special  article  in  the  law  of  \HHi 
(Art.  7),  which  gives  the  individual  worker  an  unconditional  right  to 
keep  outside  the  organisation.  In  consequence  of  this  jjoycotting  by  black 
lists  ("piloris  corporatifs")  of  unorganised  workers  is  also  contrary-  to 
law. 

Incitements  by  means  of  posters,  circulars,  papers,  not  to  seek  em- 
ployment with  or  not  to  buy  from  a  person  is  a  lawful  boycott  when  these 
incitements  are  addressed  only  to  the  members  of  a  union,  but  unlawful 
when  addressed  to  others,  outside  it.  This  is  laid  down  both  within  labour 
conflicts  and  outside  them,  in  boycotting  in  business  life.  The  leading 
point  of  view  is  that  when  an  incitement  to  boycott  is  published  outside 
the  framework  of  the  trade  organisation,  it  loses  its  special  trade  charac- 
ter, and  is  therefore  in  conflict  w^ith  the  purpose  permitted  by  the  law  of 
1884.  This  "publicite  extra-professionelle",  as  the  decisions  express  it, 
is  contrary  to  law^). 

In  German  law  the  courts  have  reached  somewhat  similar  points  of 
view  on  the  lawfulness  and  unlawfulness  of  boycott,  on  the  basis  of  the 
general  standard  of  morals,  laid  down  in  German  Code  B  G  B  ^  826, 
which  decides  that  an  action  which  in  a  manner  at  variance  with  good 
morals  wilfully  causes  injury  to  another,  entails  obligation  to  make  good 
this  injury. 

Aided  by  support  in  this  enactment  the  German  courts  have  gradually 
advanced  to  certain  leading  points  of  view  on  the  lawfulness  and  unlaw- 
fulness of  boycott.  These  points  of  view  can  briefly  be  indicated  thus: 
in  itself  a  boycott  is  a  permissible  means  of  contest,  but  it  can  become 
unlawful,  partly  because  of  the  aim  it  pursues,  partly  because  of  the 
means  employed.  With  regard  to  the  aim  it  is  established  that  if  the 
purpose  of  the  boycott  is  the  undermining  and  destruction  of  a  man's 
whole  economic  existence,  of  rendering  him  peiTnanently  without  means 
of  living,  then  the  boycott  is  contrary  to  law.  This  is  established  both  in 
the  persecution  by  the  cartels  of  business  men  and  tradespeople  who  will 
not  submit  to  the  rules  of  the  cartel,  and  in  the  pursuing  of  a  worker  by 
trade  unions  or  employers  unions  from  place  to  place  of  employment.  As 
regards  the  means,  it  is  laid  down  that  if  the  puJylic  incitement  to  boy- 
cott contains  untrue  information,  or  suppresses  important  facts,  or  gives 

0  Sirey  1903  II  p.  225  and  233,  1900  I  p.  209  and  II  66. 
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distorted  or  exaggerated  presentations  of  the  question  at  issue,  then  it  is 
contrary  to  law.  A  public  incitement  to  boycott  must,  as  a  whole,  in  order 
to  be  lawful,  be  given  in  the  form  of  a  complete  and  true  presentation 
of  the  question  at  issue,  so  that  the  public  in  general,  to  whom  the  incite- 
ment is  addressed,  may  be  able  to  form  an  independent  opinion  on  the 
case.  In  consequence  of  this  the  bare  public  incitement  to  boycott — that 
is,  an  incitement  without  any  presentation  whatever  of  the  case — must 
be  contrary  to  law.  On  the  other  hand,  if  the  incitement  to  boycott  is 
addressed  to  the  members  of  an  organisation  only,  it  must  be  lawful^). 
In  France,  Germany  and  other  continental  countries  there  is  no  law 
like  the  English  Trade  Disputes  Act  of  1906.  Everywhere  on  the  Continent 
the  trade  unions  and  their  funds  are  responsible  to  damages  for  the  torts 
they  are  committing. 

II. 

THE  TRUST  PROBLEM  AND  THE  LAW  OF  THE  GREAT 

INDUSTRIAL  COUNTRIES 

1.  England. 

In  the  beginning  the  English  trusts  had  the  looser  form  of  the  cartels, 
and  in  the  course  of  the  'eighties  numerous  associations  under  this  form 
arose.  English  law,  however,  has  not  been  favourable  to  a  trust  development 
of  this  kind.  As  pointed  out  in  the  previous  section,  it  is  true  that  the 
agreement  about  the  regulation  of  the  prices  of  goods  and  of  production, 
as  well  as  the  trade  union  agreement,  was  no  longer  punishable;  but  it 
was  invalid — as  being  in  restraint  of  trade — and  not  binding  on  the  par- 
ties, according  to  English  law.  This  attitude  of  the  law  has  been  a  serious 
hindrance  to  the  English  trust  movement.  Countless  cartel  connections 
have  broken  down  because  the  cartel  agreement  is  without  any  legal 
protection  whatever.  As  soon  as  an  individual  sharer  has  found  it  to  his 
advantage  to  break  out  of  the  ring — and  such  sharers  are  nearly  always 
to  be  found — no  legal  bond  whatever  has  been  able  to  hinder  him  in 
even  the  most  evident  breach  of  agreements  which  have  been  made.  And 
with  this  the  cartel  is  broken. 

The  law  may  not  have  been  able,  by  this  attitude,  to  stop  the  trust 
movement,  but  it  has,  as  the  development  in  the  history  of  the  English 
trusts  seems  to  me  clearly  to  show,  compelled  this  movement — after  many 
disappointments  and  unsuccessful  attempts — in  an  increasing  degree  to 
give  up  the  freer  forms  of  the  cartel  associations  and  pass  over  to  the 

'  ^)  See  the  German  Law  Reports  Reichgerichtsentscheidungen  in  Civilsacheii 
Vol.  56  p.  271— 87  (1903),  Vol.  51  p.  369— 85  (1902),  Vol.  76,  p.  35— 49  (1911)  etc. 
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firmer  organisation  of  the  amalgamations  of  the  trusts.  Like  most  other 
associations  the  trust  will  as  a  rule,  consciously  or  unconsciously,  go 
where  it  can  live  under  the  protection  of  law.  And  when  the  law  refuses 
to  recognize  the  cartel  agreement,  the  trust  will,  as  far  as  possible,  seek 
the  permanent  form  of  the  joint-stock  company,  legally  acknowledged 
beforehand. 

Now  what  legal  weapon  will  the  community  apply  against  the  power 
of  these  great  organisations  of  industry,  if  this  power  is  abused?  Hitherto 
English  law  has,  however,  not  considered  it  necessary  to  put  the  cartels 
and  trusts  under  such  a  severe  control  as  the  law  of  U.  S.  A.  has  done. 
Besides,  the  English  trusts  must  not  be  placed  on  the  same  level  as  the 
American.  Those  who  have  formed  the  English  trusts  seem  on  the  whole, 
to  have  gone  carefully  to  work;  and  especially,  it  seems— at  any  rale  in 
many  cases — in  the  taking  over  of  the  trusts  by  individual  enterprises, 
to  have  been  sober  in  their  valuation,  both  of  their  factory  plant  and  in 
particular  of  their  goodwill.  Consequently  they  have  not  on  the  whole 
been  guilty  of  any  unreasonably  great  over-capitalization.  English  legis- 
lation on  joint-stock  companies,  with  its  rather  strict  demands  for  publi- 
cation, has  no  doubt  also  had  a  beneficial  effect  in  this  direction.  It  may 
of  course  be  said  that  prices  are  somewhat  higher  than  they  would  be 
under  the  working  of  free  competition;  yet  they  are  in  most  cases  not 
unreasonable. 

It  is  only  recently,  by  the  Monopolies  and  Restrictive  Practices  Act, 
1948  (11  &  12  Geo.  6,  Ch.  66),  that  English  legislation  has  started  an 
investigation  and  to  a  certain  extent  a  control  of  the  cartels  and  trusts, 
but  in  more  moderate  way  than  the  Anti-Trust  Laws  of  U.  S.  A.  By  this 
Act  the  Board  of  Trade  may  refer  a  matter  concerning  monopolies  and 
restrictive  practices  to  a  commission,  established  by  this  Act,  for  investi- 
gation and  report,  the  said  Act  §§  1  and  2.  The  commission  shall  inves- 
tigate whether  in  the  referred  matter  conditions  exist  which  "operate 
or  may  be  expected  to  operate  against  the  public  interest"  and  consider 
whether  any,  and  if  so,  what  action  should  be  taken  to  remedy  or  pre- 
vent any  mischiefs  which  result  or  may  be  expected  to  result  from  the 
said  conditions",  §  7.  The  report  shall  be  laid  before  Parliament,  and  a 
competent  authority  (certain  ministries)  can  take  action,  especially  for  de- 
claring agreements  unlawful  which  in  the  way  mentioned  operate  against 
the  public  interest,  and  likewise  to  declare  unlawful  certain  restrictive 
practices — for  instance  to  withhold  from  some  persons  supplies  or  ser- 
vices or  give  others  preference  in  that  respect — ,  §  10,  cf.  §  20.  By  these 
sections  certain  very  mischievous  cartel-agreements  and  boycotts  can  be 
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prohibited.  The  commission  can  require  any  person  to  produce  docu- 
ments, estimates  etc.,  necessary  for  the  investigation,  or  to  appear  before 
the  commission  and  give  evidence. 

2.  United  States. 

In  the  period  before  the  'eighties  the  position  in  common  law  was 
this,  that  the  associations  of  capital  and  labour  were  on  a  level,  that  the 
trust  as  well  as  the  trade  union  were,  broadly  speaking,  no  longer  to  be 
considered  a  punishable  conspiracy.  But  they  were  still  as  agreements 
not  binding  as  being  in  restraint  of  trade — according  to  English-Ameri- 
can common  law. 

This  invalidity  of  the  association  as  a  contract  was  of  no  practical 
importance  as  far  as  the  trade  unions  were  concerned,  as  a  few  people 
more  or  less  did  not  matter.  Here  it  is  a  question  of  the  masses.  Besides, 
it  is  exactly  through  the  masses  that  particularly  effective  means  of 
power  over  individuals  can  be  reached.  To  the  trusts,  on  the  other  hand, 
this  rule  of  invalidity  was  to  be  of  the  greatest  importance.  In  the  'six- 
ties and  'seventies,  as  mentioned,  we  encounter  for  the  first  time  in  Ame- 
rica a  more  general  trust  movement.  At  that  time  it  had,  broadly  speak- 
ing, the  form  of  the  cartel.  In  the  'seventies,  however,  the  question  of 
the  invalidity  of  the  latter  was  taken  to  the  courts,  and  it  was  laid  down 
several  times  in  agreement  with  the  old  established  principles  of  com- 
mon law  that  agreements  between  persons  carrying  on  a  business  on 
the  regulation  of  prices  or  production  were  invalid.  The  reason  for  this 
judicial  decision  was  that  these  agreements  tended  towards  abolishing 
free  economic  competition  and  introducing  monopoly^). 

As  in  England  the  rule  of  invalidity  in  regard  to  the  law  of  contract 
has  in  America  gained  a  decisive  influence  on  the  whole  trend  of  the 
trust  movement.  In  this  rule  of  law  the  early  cartel  movement  in  the 
'sixties  and  'seventies  found  its  greatest  hindrance.  As  seen  in  practice, 
there  are  always  members  of  a  cartel  who  find  it  to  their  advantage 
to  break  out.  And  when  the  law  refuses  to  concur  in  enforcing  the 
obligation  of  the  cartel,  the  cartel  organisation  is  in  a  great  number  of 
cases  powerless.  In  the  'eighties,  therefore,  a  beginning  was  made  in 
America,  as  in  England,  in  seeking  for  other  forms  of  organisation  of 
industry,  which  could  more  effectively  secure  the  control  of  the  market. 
And  it  was  soon  found  that  the  association  of  interests  under  the  form 
of  joint-stock  companies  was  the  surest  way.  The  oldest  general  form 
was,  that  in  which  the  petroleum  companies  were  associated  in  the  year 

^)  See  the  cases  of  1871  in  Norris  Run  Coal  Co.  v.  Barclay  Coal  Co.,  68  Penn- 
sylvania Rep.  173,  1875,  79  Illin.  Rep.  346.  and  in  1877.  68  N.  J.  558. 
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1882,  and  which  is  the  origin  of  the  word  "trust".  In  1872  a  petroleum 
cartel  had  been  formed,  and  in  this  The  Standard  Oil  Qjmpany  played 
the  chief  part.  But  when  experience  showed  that  this  organisation  did 
not  fully  reach  the  intended  aim,  a  stable  and  effective  monopoly  of  the 
market,  a  new  road  was  taken  in  1882,  when  the  shareholders  in  all  the 
enterprises  joining  in  the  association,  46  in  all,  entrusted  the  shares  to 
a  select  committee  of  nine  deputies,  a  board  of  trustees,  who  in  return  for 
the  right  entrusted  to  them  issued  so-called  trust  certificates,  correspond- 
ing to  the  amount  of  the  shares  taken  over.  On  this  model  trusts  were 
soon  formed  in  other  big  industries,  such  as  the  Sugar  Trust  and  The 
Distillers'  and  Cattle  Feeders'  Trust  (the  Whisky  Trust)  already  in  1887. 

A  certain  mysterious  veil  obscures  the  inception  of  most  of  the  older 
bigger  trusts.  All  kind  of  rumours  have  been  spread  abroad— of  hidden 
unlawful  means,  of  the  most  unscrupulous  undermining  and  destruction 
of  opponents  and  competitors,  etc.  As  to  how  much  truth  there  is  in 
these  accusations,  however,  that  is  a  matter  into  which  we  need  not  go 
further.  We  need  only  keep  to  those  crimes  against  the  interests  of  the 
community  of  which  many  of  the  trusts  have  been  proved  to  be  guilty. 
Even  now  the  material  of  proof,  which  has  been  established  through 
legal  practice  and  other  reliable  sources,  is  sufficient  for  a  conviction. 

The  fact  is  that  in  the  first  place  it  has  been  proved  that  (1)  the  pro- 
moters of  the  trust,  that  is,  they  who  persuade  the  individual  enterprises 
to  enter  into  the  trust,  sketch  the  plan  for  the  amalgamation  and  organise 
it,  in  many  cases  as  payment  for  this  have  made  a  quite  unscrupulously 
large  profit.  The  same  applies  to  (2)  the  bankers  and  bank  businesses 
which  finance  the  trust  and  convey  its  shares.  It  can  be  demonstrated  that 
the  expenses  incurred  in  the  foundation  of  a  trust  in  many  cases  amount  to 
between  20  and  40  per  cent  of  the  capital  issued.  In  the  next  place  it  has 
been  proved  that  the  capital  of  (3)  the  individual  enterprises,  their  plant 
and  goodwill,  has,  on  being  transferred  to  the  trust,  in  numerous  cases 
in  the  most  glaring  way  been  out  of  proportion  to  its  true  value,  and  that 
many  trusts  have  therefore  from  their  very  birth  begun  with  a  burden 
of  over-capitalization,  which  no  sound  and  honourable  business  under- 
taking is  able  to  bear. — As  a  consequence  of  the  abuses  (1) — (3)  the  prices 
of  the  goods  of  the  trust  have  in  many  cases  been  unreasonably  high. 

That  the  trusts  in  their  fight  for  power  have  made  use  of  ruthless 
means  against  opponents,  at  any  rate  in  the  19th  and  the  first  early 
years  of  the  20th  century,  is  proved  by  an  overwhelming  material;  but 
that  can  be  said  of  all  organisations  of  industry,  of  those  of  labour  as 
well  as  of  capital.  It  must  be  pointed  out,  though,  that  there  is  an  instru- 
ment for  fight  which,  so  far  as  is  known,  has  been  used  only  by  the 
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American  trusts,  and  which  is  of  a  particularly  sinister  kind,  because  it 
touches  the  great  arteries  of  traffic,  which  the  community  are  vitally 
interested  in  keeping  free  and  equal  for  everyone.  Here  one's  thoughts 
turn  to  the  immense  favours  which  many  of  the  trusts  during  the  said 
period  obtained  from  the  railway  companies  in  the  form  (as  a  rule  secret) 
of  a  special  reduction.  These  so-called  railway  discriminations  have  been 
one  of  the  most  powerful  means  of  striking  down  those  enterprises  which 
refused  to  join  the  trusts. 

From  what  has  been  explained,  then,  it  would  seem  to  be  beyond 
doubt  that  the  law  in  America  has  been  fully  justified  in  interfering  with 
the  trusts  in  their  latest  development.  With  good  reason  it  has  not  stopped 
prosecution  because  the  trusts  assumed  the  forms  of  joint-stock  com- 
panies. On  the  contrary,  it  has  interfered  far  more  forcibly,  because  these 
forms  have  been  found  to  conceal  robbery  of  capital  far  greater  than 
those  of  which  the  cartel  forms  are  capable. 

The  new  trust  movement  which  was  introduced  in  the  'eighties  in  the 
form  invented  by  the  men  of  the  Standard  Oil  Trust  was,  as  mentioned, 
at  the  beginning  successful.  People  soon  became  confident  and  relied  on 
the  new  form  being  on  the  whole  legally  unassailable.  This  hope  failed, 
however,  in  the  beginning  of  the  'nineties.  The  courts  interfered.  And 
common  law  again  proved  its  power.  In  cases  decided  in  1890,  1892  and 
1895  by  the  supreme  courts  of  the  states  of  New  York,  Ohio  and  Illinois 
the  above-mentioned  three  big  trusts  were  dissolved  into  their  component 
parts,  the  independent  companies  previously  existing  because  a  transfer 
of  all  the  shares  of  a  company,  and  thereby  of  the  whole  power  over  its 
fate  to  strange  hands,  went  quite  beyond  the  normal  department  of 
authority  permitted  by  the  state  (the  company's  charter  of  corporation); 
and  hence  it  was  altogether  at  variance  with  the  common  weal.  The 
courts  declared  the  new  companies  to  be  just  as  illegal  as  the  earlier 
loose  cartel-associations  which  it  had  replaced.  It  had  exactly  the  same 
purpose  as  this,  that  of  the  monopoly  of  industry  and  of  abolishing  free 
competition.  And  this  purpose  did  not  become  less  illegal  because  it  was 
realised  under  another  form^. 

0  The  cases  mentioned  above  are:  the  People  v.  The  North  River  Sugar 
Refining  Co.,  121  New  York  Rep.  582,  State  v.  Standard  Oil  Co.,  49  Ohio  Rep. 
137.  and  The  Distilling  and  Cattle  Feeding  Comipany  v.  The  People,  156  IlUnois 
Rep.  448. 

In  1889  anti-trust  laws  were  passed  in  the  states  of  Kansas,  Maine,  Michigan 
Missouri,  Nebraske,  North  Carolina,  Tennessee  and  Texas,  in  1890  also  in  Iowa, 
Kentucky,  Louisiana  and  South  Dakota. 
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These  and  similar  judgments  paralyzed  the  trust  movement.  During 
the  time  following  it  tried  several  different  forms  of  organisation.  liut 
whether  it  tried  to  keep  afloat  under  looser  forms  of  cartel  or  under 
narrower  forms  of  trust,  it  was  overtaken  everywhere  by  the  prosecution 
of  the  courts.  And  soon  these  were  not  content  with  the  rule  of  invalidity 
of  private  law.  The  old  conspiracy  penalty  of  common  law  began  again 
to  make  its  apperance.  Public  opinion  was  decidedly  on  the  side  of 
the  courts.  In  several  places  it  was  even  found  that  common  law  was  not 
severe  enough,  and  in  a  number  of  states  special  antitrust  laws  with 
severe  rules  were  therefore  passed. 

But  however  strong  legal  prosecution  was  in  a  great  number  of  places, 
it  was  not  homogeneous  and  effective  enough  throughout  all  the  stales 
of  the  Union.  The  fate  of  the  trusts  depended  wholly  and  entirely  on  the 
courts  of  the  individual  states  and  on  their  legislative  authority.  The 
central  government  of  the  United  States  did  not  interfere.  Consequently 
it  might  happen  that  trusts  which  had  been  subjected  to  severe  prosecu- 
tion by  the  courts  and  legislation  of  some  states,  could  seek  refuge  in 
other  states  where  the  legislative  power  and  the  prosecuting  authorities 
were  more  lenient.  In  1890,  however,  this  unfortunate  state  of  things 
was  remedied.  The  legislative  authority  of  Congress  is  limited  to  the 
common  affairs  of  the  states.  According  to  Art.  1,  sect.  8  of  the  constitu- 
tion of  the  United  States,  Congress  has,  inter  alia,  authority:  "to  regulate 
the  trade  with  foreigners  and  between  several  states  in  the  United  States." 
Meanwhile  the  sphere  of  power  of  the  trusts  spans  over  many  states; 
in  several  cases  they  are  even  international.  The  constitutional  war- 
rant of  Congress  to  intervene  in  these  conditions  is  therefore  a  matter 
of  course.  By  force  of  this  the  so-called  Anti-Trust  Law  of  July  2nd, 
1890  was  passed,  cf.  the  laws  of  27  August  1894  and  19  June  1936.  This 
law  rules  that  every  contract,  association  in  the  form  of  trust  or  otherwise, 
or  conspiracy  that  tends  to  the  restriction  of  liberty  of  industry  or  commerce 
(in  restraint  of  trade  or  commerce)  is  unlawful.  And  every  person  who 
makes  such  a  contract  or  takes  part  in  any  such  association  or  conspiracy,  is 
punished  with  fines  not  exceeding  five  thousand  dollars  or  imprisonment 
not  exceeding  one  year,  or  with  both;  sect.  1.  The  same  penalty  overtakes 
every  person  who  monopolises  or  tries  to  monopolise  or  who  tries  to 
conspire  with  others  in  monopolising  any  part  of  the  industry  or  com- 
merce between  the  different  states  or  foreigners,  sect.  2. 

It  must  be  pointed  out  that  the  law  is  not  directed  in  a  one-sided  way 
against  the  associations  of  capital,  even  tliough  it  has  of  course  placed 
these  in  the  first  rank.  The  fact  is  that  the  law,  especially  its  section  1. 
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as  will  be  seen,  is  so  far  formulated  that  it  affects  all  associations 
whatsoever,  which  restrict  the  liberty  of  commerce  and  industry  between 
the  states,  including  therefore  the  workers'  organisations  when  they  are 
guilty  of  this.  This  is  also  assumed  in  the  practice  of  the  courts. 

In  relation  to  the  trusts  the  law  meant  the  great  advance  of  creating 
conditions  for  a  systematic,  homogeneous  and  effective  legal  procedure. 
These  conditions,  however,  were  not  turned  to  account  during  the  first 
governments  after  the  giving  of  the  law  (Harrison,  Cleveland,  McKinley). 
The  prosecuting  authorities  of  the  federal  government  at  first  showed 
but  slight  interest  in  carrying  out  the  law. 

The  great  abuses  of  the  trusts  which  came  to  light  during  the  second 
great  period  of  the  trusts,  at  the  close  of  the  'nineties  and  the  beginning 
of  the  twentieth  century,  at  last  made  the  government  of  the  federal  states 
resolve  upon  an  effective  enforcement  of  the  anti -trust  law.  Since  1901 
(with  the  presidency  of  Theodore  Roosevelt)  the  prosecuting  authorities 
have  displayed  a  comprehensive  and  systematic  activity  in  this  direction. 

Finally  complaints  were  raised  against  two  of  the  most  powerful 
trusts  over  a  general,  industrial  sphere,  namely  against  the  Standard 
Oil  Trust  in  1906  and  against  the  Tobacco  Trust  in  1907.  The  former 
was  a  clear  case  of  a  holding  company,  the  latter  a  tangled  tissue  of 
forms  of  organisation,  holding  company  within  holding  company,  etc. 
But  at  the  judgments  of  the  Supreme  Court  of  May  1911,  both  of  these 
big  trusts  were  sentenced  as  being  unlawful  according  to  the  Anti -Trust 
Law,  and  it  was  decided  that  they  were  to  be  dissolved  into  their  original 
component  parts  within  six  months. 

These  two  judgments  have  become  the  leading  decisions  for  the 
practice  of  the  courts  in  the  trust  question,  so  long  as  the  legal  basis, 
the  anti-trust  law  of  1890  remains  unaltered.  They  declare  that  the 
words  of  the  anti-trust  law  must  be  understood  with  the  natural  reserva- 
tion that  not  every  association  "in  restraint  of  trade",  but  only  those 
associations   which   carry   out    "unreasonable   restraints    of   trade"    are 

illegaP). 

This  interpretation  of  the  supreme  court  can  presumably  only  mean 
that  with  its  two  judgments  on  the  Standard  Oil  Trust  and  the  Tobacco 
Trust  it  has  not  wished  to  overtake  the  entire  American  cartel  and  trust 
movement  indiscriminately.  By  the  reservation  mentioned  above  the 
courts  seems  to  reserve  to  itself  the  right  to  have  a  free  hand  in  future 
to  decide  in  every  individual  case  whether  an  association — whether  it 

1)  See  the  Law  Reports  221  U.  S.  1  and  106.  .    • 
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assumes  the  form  of  the  cartel,  the  joiiiL-stock  company,  Itie  complete 
amalgamation  or  any  other  form— can  be  said  to  l)e  "unreasonable"  in 
relation  to  the  interests  of  industrial  life,  i.  e.,  to  have  abused  the  power 
conferred  by  an  industrial  organisation. 

In  order  to  create  a  more  homogeneous  and  systematic  coiitroi  ovci 
the  trusts  the  Clayton  Act  and  the  Federal  Trade  Commission  Act  were 
passed  in  1914  (under  President  Wilson).  The  Act  forbids  various  abuses 
of  which  the  trusts  have  especially  been  guilty,  in  particular  "price 
discriminations",  i.  e.,  agreements  about  giving  different  groups  of 
customers  different  prices  when  these  agreements  are  a  part  of  boycotting 
aiming  at  forcing  competitors  out  of  the  market,  "tying  contracts' ,  i.  e., 
contracts  by  which  the  purchasers  of  the  goods  of  a  trust  pledge  them- 
selves not  to  purchase,  hire  or  sell  anything  coming  from  the  competitors 
of  the  trust,  and  furthermore  a  company's  acquisition  of  capital  in  other 
companies  and  the  sharing  of  the  same  person  in  the  management  of 
rival  companies.  All  these  actions,  however,  are  only  forbidden  in  so  far 
as  they  lead  to  an  essential  diminution  of  competition  between  the  compa- 
nies. The  task  of  the  federal  trade  commission  is  to  examine  thoroughly  the 
circumstances  of  the  trust  and,  if  necessary,  to  publish  reports  thereon, 
including  to  investigate  whether  the  trusts  are  guilty  of  the  abuses 
prohibited  by  the  Clayton  Law  and  other  laws,  and  to  assist  the  courts 
in  the  preparation  of  the  cases  and  in  supervising  that  the  judgments 
are  effectively  carried  out  in  the  practice  of  the  trusts. 

It  is,  however,  a  serious  question  whether  the  big  legal  machinery  of  the 
Anti-Trust  Laws  of  U.  S.  A.  have  produced  economic  results  beneficial  to 
the  community  in  proportion  to  the  efforts  made. 

3.  France  and  Germany. 

As  opposed  to  English-American  law  French  and  German  law  have 
not  taken  up  a  hostile  attitude  towards  cartels;  and  these  have  therefore 
become  widely  diffused  in  France  and  Germany.  The  courts  in  these 
countries  have  declared  the  cartels  to  be  legal  when  they  seek  only  a 
defence  of  reasonable  trade  interests,  but  illegal  if  they  aim  at  obtaining 
monopolies  and  an  exploitation  of  the  consumers. 

By  a  German  law  of  November  2nd,  1823,  a  special  cartel  court  has 
been  established.  At  this  court  the  minister  of  economy  of  the  realm 
can  lodge  complaints  against  cartels  and  have  them  declared  illegal: 
by  laws  of  July  15th,  1933,  this  minister's  authority  has  been  further 
extended. 
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Through  the  activity  of  the  organisations  a  new  law  has  gradually 
been  created  in  the  department  of  industrial  life,  and  the  greater  the 
power  acquired  by  the  organisations,  the  greater  is  the  importance  of 
this  new  law  in  the  exercises  of  the  industries. 

The  Trade  unions  and  employers'  unions,  for  instance,  try  to  give 
detailed  rules  for  the  division  of  labour  among  the  different  trades  and 
industries,  to  decide  which  particular  kinds  of  work  belong  to  one  trade 
and  to  another,  especially  in  the  trades  bordering  on  each  other  (e.  g., 
the  joiners  trade,  the  carpenter's,  mason's,  painter's  trade).  In  some 
countries  they  also  give  rules  for  trade  tests  and  duration  of  apprenticeship. 

The  new  law  created  by  the  organisations  has  acquired  its  greatest 
importance  in  the  collaboration  between  the  organisations  of  workers 
and  employers,  through  the  collective  agreements  made  between  them. 
It  is  especially  when  these  collective  agreements  are  made  between  the 
head  organisations  of  the  trade  unions  and  employers'  union  that  the 
rules  created  thereby  practically  control  the  exercise  of  the  industries 
on  the  most  essential  points,  such  as  wages  and  hours  of  work,  etc.  The 
collective  agreement!>  also  give  rules  for  mediation  in  trade  disputes  and 
in  settling  legal  disputes  about  the  understanding  of  the  collective 
agreements  by  arbitration  courts  appointed  by  the  organisations  them- 
selves. In  several  countries  these  courts  have  gradually  become  recognised 
by  the  State;  and  by  special  statutes  more  detailed  rules  have  been  given 
for  their  composition  and  activity. 

A  new  system  of  law  for  industry,  as  mentioned  above,  has  also  been 
created  through  the  cartels  and  trusts,  with  explicit  rules  for  the  fixing 
of  prices  and  production.  Arrangements  are  often  made  by  cartels  for 
certain  rules  on  the  quantity  of  goods  that  each  business  belonging  to 
the  cartel  may  be  allowed  to  produce,  or  for  the  local  areas  within  which 
the  individual  ones  may  dispose  of  their  goods,  and  for  the  quality  of 
the  goods  produced  by  the  sharers  in  the  cartel.  Many  cartels  also 
establish  arbitration  courts  which  have  to  settle  all  disputes  arising 
between  the  members  of  the  cartel  on  questions  occasioned  by  the  cartel 
agreement  and  the  practice  of  the  members  of  the  cartel. 


In  commerce  too,  unhindered  competition  led  to  a  struggle  of  all 
against  all  with  the  worst  means.  The  best  part  of  the  commercial  class, 
which  would  not  make  use  of  these  means,  naturally  suffered  most  under 
this  state  of  things.  The  commercial  organisations  started  a  fight  against 
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the  dishonourable  forms  of  compelilion  and  got  at  last  the  protection 
of  the  courts.  In  several  countries,  especially  in  England,  U.  S.  A.  and 
France,  a  judicial  practice  gradually  was  formed,  which  struck  at  the 
worst  abuses  of  economic  liberty.  So  that  in  this  sphere  too  it  has  been 
shown  that  if  the  legislator  neglects  his  task,  and  on  the  basis  of 
erroneous  economic  theories  leaves  economic  life  to  take  care  of  itself, 
to  unhindered  liberty,  a  new  syslem  of  law  will  grow  up  naturally  out 
of  life  itself,  striking  down  those  forms  of  competition  which  are  hostile 
to  them.  In  some  countries,  e.  g.  Germany  and  the  Scandinavian  countries, 
parliament  has  passed  special  acts  against  unfair  competition. 

Among  the  most  important  forms  of  this  competition  which  have  been 
hit  by  the  practice  of  the  courts  or  laws  against  them,  must  be  pointed 
out  the  following:  1.  Incorrect  or  misleading  information  given  by  the 
vendors  (on  labels,  invoices,  on  posters,  handbills  or  in  the  press),  about 
their  wares  in  order  to  influence  the  demand.  2,  Incorrect  information 
about  the  economic  activity  of  a  competitor  calculated  to  injure  him. 
3.  The  use,  for  trade  purpose,  of  a  name,  a  firm,  a  trade  mark  or  the  like 
which  does  not  belong  to  the  person  or  the  firm  using  it.  4.  Furthermore, 
recent  laws  in  several  countries  prohibit  such  means  as  the  system  of 
gifts  added  to  the  purchase,  the  system  of  reductions,  the  one-price 
system  etc.,  which  in  reality  try  to  allure  customers  with  something  that 
looks  like  an  advantage,  but  is  not  with  respect  either  to  the  price  or  the 
quality  of  the  goods. 

But  besides  giving  rules  against  a  number  of  special  forms  of  unfair 
competition,  the  most  advanced  recent  laws  contain  a  general  standard 
rule  based  on  the  idea  that  all  actions  undertaken  for  purposes  of  trade 
which  conflict  with  the  usage  of  honourable  business  dealings  are  liable 
to  damages  and  are  to  be  met  with  injunction,  even  though  they  do 
not  come  under  the  particular  enactments  of  the  law  (the  so-called 
general  clause). 

What  happened  to  the  craft  guilds  has  also  happened  to  the  industrial 
and  commercial  organisations  of  the  present  day.  Gradually,  as  cartels 
and  trusts,  trade  unions  and  employers'  unions,  have  acquired  monopoly, 
powers  in  economic  life,  the  abuses  have  become  greater  and  greater. 
The  cartels  and  trusts  try  to  keep  the  industry  for  themselves  and  to 
keep  out  new  competitors;  these  latter  are  as  far  as  possible  kept  out 
by  means  of  a  rigorous  boycott.  The  trade  unions  and  employers'  unions 
also  endeavour  to  a  certain  extent  to  reserve  the  industry  for  their 
members.  But  for  the  rest  of  the  community  the  most  dangerous  abuse 
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of  the  monopoly  is  now,  as  in  the  time  of  the  guilds,  the  attempts  of 
the  organisations  of  industry  to  dictate  prices  and  wages.  Even  the 
commercial  organisations  sometimes  try  to  control  the  price -policy  of 
their  members. 

The  community,  which  comprises  far  more  than  industry,  handicrafts 
and  commerce,  must,  in  the  interest  of  the  rest  of  the  population,  neces- 
sarily have  a  voice  in  the  matter,  as  the  circumstances  in  which  this 
population  lives  depend  in  a  high  degree  on  the  prices  and  wages  which 
they  must  pay  for  the  productions  of  handicrafts  and  industry.  And 
indeed  it  is  seen  that  now,  as  in  the  days  of  the  guilds,  the  authorities 
of  the  State  intervene  in  regard  to  the  prices  and  wages  which  the 
organisations  of  trades  and  industries  try  to  dictate  to  the  rest  of  the 
population.  Thus  history  repeats  itself.  The  difference  is  only  this,  that 
while  the  industrial  organisations  of  the  Middle  Ages,  the  craft  guilds, 
only  controlled  the  market  of  a  single  town,  the  industrial  organisations 
of  the  present  day,  especially  trusts,  trade  unions  and  employers'  unions, 
as  a  result  of  the  technique  of  modern  means  of  transport  and  com- 
munication, control  the  market  of  a  whole  country,  sometimes  indeed,  as 
in  cartels  and  trusts,  of  several  countries. 

After  this  development,  it  is  natural  that  the  central  authority  of  the 
State  should  interfere.  In  all  countries  in  the  most  recent  times  attempts 
are  made  through  legislation  to  set  a  limit  to  the  growing  power  of  the 
new  organisations,  but  this  interference  on  the  part  of  State  authorities 
has  hitherto  been  sporadic  and  accidental,  as  already  evident  from  the 
legislative  interventions  mentioned  in  the  foregoing.  The  modern  eco- 
nomic organisations  present,  both  in  their  internal  construction  and  their 
methods  of  warfare,  problems  so  great  and  difficult  that  it  is  to  be 
understood  that  the  final  solution  of  the  relations  between  them  and  the 
community  has  yet  to  be  found.  Later  on,  in  section  2,  I  shall  try  to  find 
a  solution  of  these  problems.  But  the  first  condition  for  finding  a  solution 
is  to  understand  the  historical  development  which  throws  a  light  upon 
the  problems  as  the  foregoing  exposition  presumably  has  shown. 


B. 

THE  DEVELOPMENT  IN  AGRICULTURE  AND 
THE  INFLUENCE  OF  THE  LAW 
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CHAPTER  23. 

THE  REVOLUTIONARY  DANISH  REFORMS  IN  THE 
EIGHTEENTH  CENTURY 

Until  the  close  of  the  eighteenth  century  the  development  of  the 
economic  and  legal  conditions  in  rural  districts  roughly  followed  the 
same  lines  in  most  of  the  European  countries.  The  constitution  of  agri- 
culture was  characterised  until  then  by  two  legally  economic  forms  of 
organisation:  the  manorial  system  and  the  common  ownership  or  fellow- 
ship of  the  soil.  But  at  the  close  of  the  eighteenth  century  one  particular 
country,  namely  Denmark,  took  the  lead  in  the  economic  and  legal  devel- 
opment. 

That  development  from  smaller  independent  peasant  farms  in  the 
earlier  Middle  Ages  to  continually  increasing  large  estates  in  the  succeed- 
ing centuries,  which  was  pointed  out  in  an  earlier  section  (p.  349 — 51) 
on  agricultural  conditions  in  England,  was  not  peculiar  to  that  country; 
it  was  a  pervading  feature  of  the  development  of  agricultural  conditions 
in  Europe.  There  were  differences,  of  course,  in  details  between  the 
development  of  the  different  countries;  as  an  example  may  be  mentioned 
the  intense  production  of  wool  and  the  enormous  expansion  of  pasture 
land  in  England,  as  early  as  in  the  fourteenth  and  fifteenth  centuries, 
making  the  movement  towards  large  scale  farming  in  that  country 
a  special  characteristic  feature,  just  as  there  were  also  a  few  countries, 
like  Switzerland  and  Norway,  which  in  an  essential  degree  were  outside 
the  movement.  Here,  however,  we  keep  only  to  the  common  features 
on  broad  lines.  In  Denmark,  as  elsewhere,  the  general  form  of  ownership 
in  the  earlier  Middle  Ages  was  that  of  freehold  property,  so  that  every 
peasant  as  a  rule  owned  only  one  farm.  But  the  later  development  of 
agriculture  was  characterised  by  the  gradual  disappearance  of  the 
freehold  peasant  farms.  There  cannot  be  much  doubt  that  in  the 
thirteenth  and  fourteenth  centuries  most  of  the  freehold  peasant  had 
already  become  farmers  under  the  large  estate-owners,  who  belonged 
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lo  a  nobility  (or  clergy)  which  had  not  only  economically  fought  their 
way  to  a  position  of  power,  but  had  also  in  public  law  acquired 
considerable  privileges.  About  1650  this  development  of  the  big  estates 
had  reached  such  a  point  that  only  about  6  per  cent  of  the  total  number 
of  peasant  farms  belonged  to  freehold  owners.  Several  causes  contributed 
to  this  development;  here,  besides  the  more  economic  ones— that  the 
capable  and  industrious  farmer  always  knows  how  to  obtain  more- 
capital  in  one  way  or  another  tlian  other  people,  undertakes  greater 
cultivation,  etc.— may  be  mentioned  that  under  the  general  state  of 
insecurity,  of  internal  unrest  in  those  times,  the  smaller  agriculturists 
felt  the  need  of  protection  of  the  stronger,  military  class  which  later 
gradually  became  the  so-called  nobility.  In  the  beginning  the  peasants 
were,  as  leasehold  farmers,  comparatively  free  and  favourably  situated, 
but  gradually  they  became  more  and  more  dependent  on  the  big  land- 
owners, having  to  mal^e  larger  returns,  both  in  rents  in  kind  and  in 
work  (called  villanage).  As  the  landowners  had  in  those  times  entire 
liberty  to  pull  down  peasant  homesteads  and  to  enclose  peasant  land  in  the 
manorial  estate,  the  landed  estates  grew  rapidly;  many  peasant  farms 
were  pulled  down  in  the  sixteenth  and  especially  in  the  seventeenth 
century;  in  some  places  whole  villages  disappeared. 

This  manorial  system,  under  which  a  manor  with  a  large  area  of 
land  was  the  economic  centre  in  a  group  of  numerous  leasehold  farms 
dependent  on  the  manor,  became  increasingly  the  framework  of  agri- 
culture in  these  centuries.  This  framework  was  probably  for  some  time 
a  practical,  economic  arrangement;  and  the  fine  architecture  and  art 
of  our  manor  houses  testify  with  sufficient  clearness  that  they  were  not 
only  economic  centres  of  power,  but  also  valuable  centres  of  culture, 
which  of  course  they  would  not  have  become  without  this  position  of 
economic  power.  Finally  it  must  be  remembered  that  the  State  also 
gradually  exploited  this  constitution  of  agriculture  in  its  administra- 
tion, by  employing  the  lords  of  the  manor  as  collectors  of  taxes,  re- 
cruiting authorities,  and  often  as  a  kind  of  police  authority. 

The  state  of  our  agricultural  industry  before  the  agrarian  reforms 
was  however,  as  pointed  out,  also  characterised  by  another  form  of 
organisation,  which  moreover  was  considerably  older  than  the  manorial 
system,  that  is,  the  common  ownership  of  the  soil,  which  we  encounter 
likewise  in  many  places  in  other  countries,  even  though  naturally  in 
different  forms.  Briefly  this  conmion  ownership  meant  tliat  while  each 
peasant  in  the  village  possessed  as  his  special  property  and  area  of 
cultivation,  his  homestead  with  its  home-field  (which  was  used  for  yard, 
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garden,  partly  for  cultivation),  separated  from  the  other  home-fields 
by  fences  or  dykes,  there  was  a  cultivation  in  common  of  the  arable 
land  lying  outside  the  village;  this  was  divided  by  ridges  into  several 
strips  according  to  the  quality  and  situation  of  the  soil,  each  farm 
having  its  strip  of  land  in  the  total  number  of  ridges,  so  that  all  had 
an  equal  share  in  good  and  poor  soil.  This  system  entailed  an  intense 
fellow^ship  of  cultivation,  and  tillage  had  to  be  compulsory  (also  because 
there  could  not  be  field  paths  to  all  the  small  lots);  the  peasants  had  to 
work  together  in  the  changing  tillage  of  the  soil  (for  com  or  grazing). 
Besides  the  arable  land  there  were  the  meadows,  as  well  as  the  common, 
i.  e.,  an  area  permanently  used  for  woods  or  grazing,  lying  there  for 
conmion  use  according  to  certain  common  rules.  As  with  the  manorial 
system,  so  with  the  common  ownership  of  the  soil,  the  fact  is  that 
originally  it  was  no  doubt  a  convenient  method  for  the  cultivation  of 
the  land,  based  on  various  practical  considerations,  but  in  more  modem 
times  it  has,  like  the  estate  system,  become  a  hindrance  to  the  initia- 
tive and  energy  of  the  individual,  a  hindrance  to  progress  in  agriculture. 
The  weaknesses  in  the  whole  of  this  legal  state  of  agriculture,  which 
became  glaringly  evident  in  both  the  manorial  system  and  the  common 
ownership  of  the  soil,  especially  during  the  eighteenth  century,  are  so 
well  known  that  only  certain  main  features  will  briefly  be  mentioned 
here.  The  great  economic  and  legal  dependence  of  the  leasehold  farmers 
on  the  estate  owners  was  a  temptation  to  abuses,  and  undoubtedly  there 
were  abuses  in  several  cases,  even  if,  on  the  other  hand,  there  were 
proofs  enough  that  there  were  excellent  estate  owners  who  took  a  warm 
interest  in  the  welfare  of  their  tenants.  As  regards  villanage,  in  the  first 
place  the  old  experience  holds  good,  that  nothing  is  more  depressing 
to  the  debtor  and  more  tempting  to  the  creditor  than  the  exploitation  of 
the  indefinite  in  an  obligation.  In  addition  to  this  it  meant  for  those 
peasants  who  lived  far  from  the  manor,  a  great  waste  of  time  and  great 
wear  and  tear  of  stock,  especially  of  horses  and  carts.  On  other  points 
too,  the  state  of  affairs  was  rather  unfavourable  and  uncertain  for  the 
leasehold  farmers.  Originally  he  was  even  exposed  to  the  risk  of  being 
evicted  before  the  expiration  of  the  appointed  time,  even  though  he  had 
not  failed  to  fulfil  his  obligations,  but  against  this  abuse  ordinances 
dating  from  the  beginning  of  the  sixteenth  century  intervened;  and  the 
Danish  Code  1683  Art.  3-13-1  and  4  lay  down  that  when  anyone  has 
leased  a  farm  the  right  of  lease  lasts  for  the  lifetime  of  the  leaseholder 
Ethd  his  widow,  unless  they  have  failed  to  fulfil  their  obligations. 
Meanwhile  these  legal  enactments  did  not  entail  any  real  compulsion 
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on  the  estate  owner  to  lease  the  farm;  it  is  true  that  according  to  the 
Code  Art  5-10-48  he  might  not  put  down  the  farm,  hut  there  was 
probably  in  itself  nothing  to  prevent  him,  when  the  particular  term  of 
lease  came  to  an  end,  from  carrying  on  the  farm  under  the  manor  by  a 
manager.  It  was  particularly  unfortunate  lor  the  leaseholder  that  there 
were  no  rules  to  show  that  he  and  his  heirs  could  claim  compensation 
for  improvements  which  he  had  carried  out  on  the  properly.  Finally  the 
strong,  personal  relationship  of  subjection  to  the  estate  owner  (with 
the  mediaeval  means  of  punishment  attached  thereto)  was  an  indignity 
and  gave  occasion  to  abuses,  even  though  the  reports  of  such  instances 
have  often  been  greatly  exaggerated. 

That  the  common  ownership  of  the  soil  would  in  the  long  run, 
especially  as  new  methods  of  cultivation  gradually  arose,  of  necessity 
become  a  hindrance  to  all  individual  effort  and  progressive  action,  does 
not  need  to  be  pointed  out  in  detail.  Under  this  kind  of  workinrj 
communism  the  individual  capable  and  enterprising  farmer  had  to  work 
in  harness  with  the  incapable  and  stupid  one;  he  could  not  carry  out  any 
decisive  improvements  without  having  them  agreed  upon  by  all  the 
others,  which  as  we  know  is  always  difficult.  And  it  was  in  the  eigh- 
teenth century  that  the  investigation  and  discussion  of  improved  methods 
of  working  in  agriculture  became  more  and  more  general.  In  addition  to 
this  there  was  the  disproportionate  waste  of  time  and  wear  and  tear  of 
stock,  arising  from  the  scattered  situation  of  the  lots. 

The  Danish  peasants  in  the  eighteenth  century  under  the  fellowship 
of  the  soil  and  the  manorial  system  were  undoubtedly  not  so  unfavourably 
situated  as  the  peasants  in  the  large  European  countries.  In  large  parts 
of  Germany  and  Austria,  in  Russia  and  Poland,  the  peasants  were  even 
serfs,  i.  e.,  they  could  not  possess  any  kind  of  personal  property  and  could 
be  sold  themselves  as  chattels  or  appurtenances  to  the  real  estate,  and 
they  lacked  all  personal  freedom.  In  France  the  legal  position  of  the 
peasants  was  no  doubt  better  than  in  the  countries  mentioned:  there  was 
no  serfdom,  and  their  obligations  of  villanage  to  the  owner  of  the  estate 
were  very  limited.  Economically,  however,  the  position  of  the  French 
peasants  was  extremely  bad,  because  they  had  to  pay  to  the  estate  owners 
a  number  of  different  direct  imposts,  far  more  burdensome  than  the 
corresponding  ones  resting  upon  the  Danish  peasants,  just  as  they  had 
far  greater  obligations  of  villanage  towards  the  State,  both  in  tlie  upkeep 
of  roads  and  other  public  works. 

But  although  the  situation  of  the  peasants  was  thus,  at  any  rate  in 
several  places  in  Europe,  essentially  worse  than  in  Denmark  in  the 
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eighteenth  century,  there  was,  as  a  rule,  no  attempt  in  the  other  countries 
to  create  a  decisive  reform  of  their  conditions,  and  in  the  few  places 
in  which  there  was  an  effort  in  that  direction  the  attempt  generally 
failed.  Even  Frederick  the  Great,  who  otherwise  took  a  great  interest  in 
the  welfare  of  the  peasants,  recoiled  from  drastic  reforms  before  the 
earnest  representations  of  the  estate  owners.  He  did  not  even  venture  to 
abolish  serfdom;  and  in  the  Prussian  Code  which  came  into  force  in 
1794,  serfdom  was  retained.  That  which  in  Denmark  was  urged  in 
support  of  the  bond  of  villanage,  was  urged  elsewhere  in  support  of 
serfdom.  It  was  feared  that  with  the  abolition  of  these  bonds  the  peasants 
would  leave  the  estates,  and  agriculture  be  laid  waste,  under  which  the 
State  would  be  the  first  to  suffer  through  decreased  yield  of  taxation. 

It  was  at  this  time — before  the  French  Revolution — that  the  Danish 
State  took  the  lead  and  carried  out  the  emancipation  of  the  peasants, 
securing  their  legal  position  on  all  essential  points.'  And  if  Danish 
agriculture  at  the  present  day  occupies  a  leading  position,  we  must  with 
gratitude  remember  those  prominent,  wise  statesmen  who  in  the  eigh- 
teenth century  laid  the  sure  foundation  for  the  later  development  of 
the  Danish  peasants  and  our  agriculture.  These  early  reforms  gave  the 
Danish  farming  class  a  start  in  advance  of  others;  on  this  foundation 
the  great  material  progress  of  Danish  agriculture  was  created. 

The  Danish  agricultural  reforms  in  the  eighteenth  century  are  a 
revolution  from  above.  The  men  of  the  revolution  were  among  us  to 
be  found  among  the  big  owners  of  the  estates.  In  the  nobility  of  Den- 
mark, as  opposed  to  that  of  France,  there  were  at  this  time  several 
distinguished  landowners  who  were  revolutionary  in  their  activities  in 
agricultural  matters,  at  first  on  their  own  estates,  and  later  in  the 
government  of  the  country.  The  French  Revolution  seems  to  be  fore- 
shadowed in  a  letter  from  Count  Christian  Ditlev  Reventlow  in  the  days 
when  he  gained  decisive  influence  in  the  government  in  order  to  carrj" 
out  great  plans  of  reform  (1786):  ". . .  the  message  of  freedom  has  come. 
There  lie  all  the  old  evils,  the  chains,  the  yoke,  the  long  whips,  the 
wooden  horse,  the  Spanish  cloak,  they  are  gone ...  as  for  me,  neither 
body  nor  soul  shall  rest  until  the  whole  work  has  been  consummated, 
until  the  temple  of  bondage  has  been  rased  to  the  ground  and  the 
temple  of  freedom  built  up."  Count  Johan  Ludvig  Reventlow  summoned 
his  peasants  when  he  entered  into  possession  of  his  estates  in  1777,  and 
reminded  them  in  an  impressive  speech  of  their  rights  and  duties,  and 
bade  them  destroy  the  wooden  horse,  the  pillory  and  the  other  instru- 
ments of  torture  to  be  found  on  the  manor;  and  some  time  later  he 
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abolished  villanage,  made  all  his  tenants  hereditary  leaseholders,  and 
for  their  children  established  schools  which  became  models  for  the  rest 
of  the  country. 

The  Reventlows,  however,  had  as  models  their  older  contemporaries 
and  friends,  the  Bernstorffs.  As  early  as  1764—67  Count  J.H.EBern- 
storff,  actively  supported  by  his  nephew.  Count  A.  P.  Bernslorff.  parcelled 
out  the  peasants'  lands  on  his  estate,  giving  them  the  lots  on  a  hereditan,- 
lease  and  fixing  a  low  rent  instead  of  villanage.  Other  landowners 
followed  their  examples,  and  the  favourable  experiences  of  this  private 
initiative— and  of  the  parcelling  out  of  several  Crown  lands — showing 
an  increase  of  eager  activity  and  of  prosperity  among  the  peasants  as 
a  result  of  this  change,  was  a  contributory  motive  when  the  govern- 
ment, by  a  general  ordinance  of  23rd  April  1781,  ordered  the  abolition 
of  the  common  fellowship  of  the  soil,  by  which  the  owner  of  merely  a 
single  allotment,  no  matter  how  little  he  possesed,  could  demand  that 
his  share  in  the  common  land  should  be  parcelled  out.  §  2  of  this  enact- 
ment gave  more  detailed  rules  for  the  method  of  procedure  in  the  allot- 
ment, and  as  a  precept  it  forbade  that  after  the  abolition  of  the  fellow- 
ship it  should  ever  be  introduced  again.  In  this  ordinance  Count  J.  C. 
Moltke  took  the  most  important  part.  Thus  in  part  the  dissolution  of 
the  old  agrarian  constitution  had  begun;  but  the  regulation  and  winding 
up  of  the  other  and  most  difficult  part,  the  manorial  system,  remained. 
ITie  government,  which  had  carried  out  the  statute  mentioned,  the 
ordinance  of  1781,  was  not  disposed  to  further  reforms;  but  in  the  new 
government,  which  was  formed  in  1784,  both  A.P.  Bernstorff  and 
Christian  Ditlev  Reventlow  had  a  place.  The  latter  had  also  like  his 
brother,  Count  Johan  Ludvig  Reventlow,  carried  out  great  improvements 
in  the  position  of  the  peasants  on  his  own  estates.  A.  P.  Bernstorff  may 
not  have  taken  a  direct  part  in  the  actual  work  of  reform,  but  he  gave 
it  all  the  support  of  his  authority  in  the  government  when  Christian 
Ditlev  Reventlow,  who  was  at  the  head  of  the  exchequer  which  at  that 
time  dealt  with  agricultural  cases,  took  up  the  matter  in  detail,  includ- 
ing in  the  first  place  the  question  of  leaseholds.  An  opportunity  for  this 
was  afforded  him  in  a  certain  case  when  the  judge  of  a  local  district 
sent  in  a  proposal  to  the  exchequer,  suggesting  that  in  the  estates  of 
deceased  peasants  the  valuers  should  in  future  be  selected  by  the  judge 
concerned,  not  by  the  owners  of  the  estate  to  which  the  deceased  had 
belonged.  This  case  was  sent  to  be  tried  by  a  number  of  authorities 
from  whom,  however,  very  differing  declarations,  the  result  of  not  deeply 
founded  considerations,  were  received.  Meanwhile  one  man,  the  legal 
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adviser  of  the  State,  sent  in  a  declaration  which  was  both  vivid  and  to 
the  point,  and  reached  the  core  of  the  whole  vague  and  insecure  legal 
position  of  the  peasants,  and  demanded  a  thorough  reform.  This  man 
was  Christian  Colbjornsen,  and  from  that  moment  that  collaboration 
began  between  him  and  Reventlow  which  during  the  following  years 
led  to  the  complete  carrying  out  of  the  great  agrarian  reforms.  Of  both 
of  them  it  can  be  said,  that  they  combined  thorough  knowledge  with 
strong  practical  sense  and  an  intimate  and  detailed  acquaintance  with 
the  actual  conditions  which  they  had  undertaken  to  reform.  In  the  next 
place  Colbjornsen  was  able  to  arrange  the  work  for  the  great  agrarian 
commission  which  was  appointed  later,  in  such  a  way  that  it  did  not 
lose  itself  in  abstract  discussions  and  eloquence,  as  he  concentrated 
attention  on  definite  proposals  with  practical  limits.  In  his  above- 
mentioned  declaration  he  states  in  discussing  the  question  of  leasehold 
in  greater  detail:  "the  rights  of  the  leasehold  peasants  must  therefore  be 
decided  by  a  law,  and  as  this  law  must  protect  a  lower  class  against 
a  more  powerful  one,  it  must  be  given  such  strength  and  firmness  that 
the  latter  shall  neither  by  its  own  power  nor  by  the  weakness  of  the 
former  be  able  to  shake  it  or  prevent  it  from  being  seriously  enforced". 
Colbjornsen  gave  concrete  form  to  these  thoughts  about  rights  and 
duties  in  the  relation  between  estate  owners  and  leasehold  peasants  by 
the  ordinance  of  8th  June,  1787,  which  established  that  both  when  the 
leasehold  began  and  when  it  ended  an  inspection  and  valuation  should 
be  carried  out  by  men  appointed  by  the  local  judge,  §  3,  at  which 
business  "no  unnecessary  formalities  must  take  place",  §  7,  that  upon 
the  entrance  of  the  leasehold  care  shall  be  taken  that  the  buildings, 
live  stock  and  implements  are  in  good  condition,  and  that  the  lease- 
holder shall  be  given  compensation  when  leaving  for  the  necessary 
improvements  which  he  has  carried  out,  §§  5  and  6.  The  estate  owner's 
authority  to  punish  and  the  old  instruments  of  punishment  were 
abolished,  §  16.  In  the  preparation  of  the  ordinances  of  25th  March  1791 
and  6th  December  1799,  which  limited  and  contributed  to  the  abolition 
of  villanage.  Christian  Ditlev  Reventlow  took  a  very  important  part.  For 
the  rest,  villanage  was  in  many  places  in  the  1790s,  by  voluntary  agree- 
ments between  the  estate  owners  and  the  peasants,  either  entirely 
abolished  or  more  closely  defined;  and  the  government  encouraged  this 
movement  in  various  ways.  Finally  the  abolition  or  limitation  of  villen- 
age  labour  as  well  as  the  regulation  of  the  other  leasehold  relations  had 
the  very  salutary  result  that  as  the  estate  owners  had  in  this  way  lost 
their  position  of  power  in  the  matter  of  the  leasehold  farms,  and  with 
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it  the  possibility  of  increased  economic  advantages,  Ihey  now  became 
interested  in  selling  the  leasehold  land  to  the  peasants  as  freehold 
property,  and  in  this  they  were  strongly  supported  by  the  government, 
which  also  took  the  lead  itself  in  the  sale  of  Crown  estates.  As  mentioned 
in  book  3,  p.  354,  the  proportion  between  leasehold  and  freehold  had 
already  during  the  years  1788—1818  deviated  so  much  that  leasehold 
farms  from  being  the  great  majority  in  1788  became  a  minority  in  1818, 
and  freehold  property  took  the  place  of  the  majority.  At  the  same  time 
that  all  the  small  peasant  farms  disappeared  in  England,  being  swallow- 
ed up  by  the  big  estates — in  the  eighteenth  and  first  part  of  the  nine- 
teenth century — the  movement  was  quite  the  opposite  in  Denmark;  here 
on  the  contrary  the  big  estates  were  more  and  more  dissolved  and  the 
small  peasant  farms  took  their  place.  This  difference  as  I  have  tried 
to  show  is  due  alone  to  that  firm  hand  of  the  law  which  the  Danish 
statesmen  emploj^ed  in  this  great  period  of  reform. 

The  new  system  of  law  liberated  the  spiritual  energies  of  the  Danish 
peasant  class,  which  could  not  develop  freely  under  the  capitalistic 
estate  system  or  under  the  communistic  fellowship  of  the  soil.  A  central 
feature  in  both  of  these  systems  of  commonalty,  the  estate  system  as 
well  as  the  common  fellowship  of  the  soil,  was  that  the  individual  in 
an  essential  degree  lacked  that  special  sphere  which  he  could  call  en- 
tirely his  own,  and  in  which  he  could  work  and  act  freely,  without 
the  interference  or  orders  of  others,  a  sphere  of  activity  which  only  the 
private  property  right  could  wholly  give  him.  The  dissolution  and  fall 
of  the  estate  system  and  of  the  fellowship  of  the  soil  in  the  eighteenth 
and  nineteenth  centuries  is  therefore  a  considerable  testimony  of  ex- 
perience to  this  right  of  property  in  a  large  sphere  of  economic  and 
social  importance.  The  effects  of  this  new  individual  right  of  property 
were  already  evident  in  the  period  1781—1808.  During  these  years  a 
far  more  systematic  and  intensive  cultivation  already  began  in  several 
places.  The  peasants  procured  better  implements,  tilled  the  soil  more 
thoroughly,  introduced  a  far  more  intelligent  rotation  of  crops  and  began 
to  cultivate  new  varieties  of  plants.  The  commons  and  lands  hitherto 
uncultivated  were  taken  into  use  as  arable  land,  or  for  the  planting  of 
trees.  During  the  short  period  1788—1808  the  yearly  harvest  was  about 
doubled.  The  value  of  landed  property  was  almost  trebled.  Farm  build- 
ings were  improved,  a  large  number  of  peasant  farm-houses  were  pulled 
down  in  the  old  village  communities  and  in  their  stead  new  and  im- 
proved homesteads  arose  out  in  the  fields  and  on  the  commons.  From 
1765  to  1805  there  was  an  increase  of  32.000  in  the  number  of  agricultural 
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buildings  (homestads).  The  fire  insurance  of  farm  buildings  rose  from 
f  1.125.000  in  1791  to  £  6.875.000  in  1807i).  Between  1787  and  1801  the 
rural  population  had  increased  by  about  150.000  persons  (in  a  total 
population  of  900.000  in  Denmark  at  that  time).  All  this  revolutionary 
allotment  of  land  and  migration  of  the  people  had  a  violent  effect  on 
the  Danish  landscape  where,  alongside  of  the  buildings  of  villages  and 
manor  houses,  many  scattered  farmsteads  and  houses  arose  which  are 
now  so  characteristic  a  feature  of  the  Danish  countryside.  According  to 
many  contemporary  reports,  all  telling  the  same  storj^  the  whole  of 
this  period  is  marked  by  unwearying  activity  and  enterprise,  by  re- 
construction of  an  old  community  on  new  and  broad  lines,  and  by  an 
immense  progress  in  economy  and  culture.  Meanwhile  it  must  not  be 
overlooked  that  circumstances  were  very  favourable  for  Danish  agri- 
culture at  this  period,  with  its  rising  prices  for  farm  produce,  and  that 
these  circumstances  had  an  essential  share  in  this  progress.  In  other 
words  good  fortune  favoured  the  agrarian  reforms.  It  is,  however,  just 
as  indisputable  that  the  new  system  of  law  enabled  the  Danish  peasants 
to  make  full  use  of  the  favourable  opportunity,  that  only  this  legal 
system  gave  them  a  secure  foundation  for  their  activity  and  the  assur- 
ance that  the  greatest  efforts  of  work,  of  energy  and  enterprise  would 
really  benefit  themselves  and  their  families.  Even  the  opponents  of  the 
reforms  had  already  at  that  time  to  admit  that  the  peasants  had  to 
an  extraordinary  degree  become  active  and  industrious  since  they  had 
bought  their  farms  themselves.  But  the  surest  testimony  to  the  durability 
of  the  new  system  of  law  was  given  when  it  stood  its  hardest  test  through 
the  crisis  of  Danish  agriculture  from  1815  to  1830.  That  our  agriculture, 
notwithstanding  great  losses,  on  the  whole  passed  safely  through  this 
crisis,  was  undoubtedly  in  the  first  rank  due  to  all  those  forces  of 
spiritual  independence  and  personal  ability  which  the  agrarian  reforms 
had  aroused,  and  for  which  they  had  created  the  legally  secure  and 
free  framework.  The  yearly  harvest,  which  in  1781  amounted  to  about 
17,2  million  bushels,  had  in  the  1880's  increased  to  about  82,1  million 
bushels. 

The  development  after  the  establishment  of  the  new  system  of  law 
is  therefore  a  weighty  proof  of  the  great  importance  of  the  legal  and 
other  spiritual  factors  in  economic  life.  This  development  is  also  a 
weighty  testimony,  not  to  be  underrated,  to  the  fact  that  a  certain  legal 
system,  the  right  of  private  ownership,  was  able  to  liberate  all  tied-up 
forces  for  work.  On  the  other  hand,  these  experiences  give  no  proof 

*)  Figures  quoted  relate  to  present-day  value  of  sterling. 
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whatever  of  the  value  of  a  private  rigid  of  ownership  luHliout  Stale 
control,  nor  of  an  unrestricted  freedom  of  economic  life. 

Our  statesmen  at  the  close  of  the  eighteenth  century  were  strongly 
influenced  by  Adam  Smith  and  generally  by  the  more  and  more  liberal 
tendency  of  that  time  (Adam  Smith's  chief  work  was  translated  into 
Danish  in  1779—80);  and  when  they  spoke  and  acted  against  the  coercion 
of  the  fellowship  of  the  soil,  of  the  estate  system  and  the  bond  of  villan- 
age,  and  in  favour  of  the  emancipation  of  the  peasant,  so  that  he  might 
freely  unfold  his  powers  and  abilities  as  he  pleased,  and  that  this  very 
freedom  would  bring  the  greatest  prosperity  to  the  country,  they  were 
right  in  following  here  Adam  Smith  and  the  liberal  school,  for  the  latter 
had  drawn  their  material  of  experience  from  the  evils  and  drawbacks 
of  the  inherited,  existing  compulsory  legal  rules  of  trade  and  business 
as  a  whole.  But  the  great  problem,  for  which  the  experiences  of  this 
school  of  thought  did  not  suffice,  was:  must  a  new  compulsory  legal 
system  take  its  place,  or,  in  agreement  with  the  generalisations  of  the 
liberal  school,  must  an  entirely  free  and  unfettered  liberty  of  trade  and 
industry  prevail,  and  a  private  right  of  property  uncontrolled  by  the 
State?  It  is  greatly  to  the  credit  of  our  statesmen  in  the  eighteenth 
century,  especially  Reventlow  and  Colbjornsen,  that  they  had  the 
necessary  practical  sense  and  thorough  acquaintance  with  actual  life, 
so  that  quite  instinctively  they  only  followed  the  liberalistic  principle 
in  the  breaking  down  of  the  old  system  of  law,  but  did  not  follow  the 
generalisations  derived  from  that  principle.  They  put  into  force,  without 
really  being  clearly  conscious  of  it,  at  the  same  time  as  the  new  freedom 
of  industry  and  the  new,  private,  ownership,  a  new  compulsory  legal 
system,  by  which  they  kept  the  development  under  liberty  and  private 
capitalism  firmly  in  their  hands  and  forced  them  into  those  courses 
which  they  have  since  then  followed,  to  the  exceedingly  great  benefit 
of  Danish  agriculture.  A  whole  system  of  unalterable,  preceptive  rules 
has  since  controlled  our  agricultural  industry,  and  we  have  continually, 
during  the  last  hundred  and  fifty  years,  added  more  and  more  to  the 
structure  of  this  system.  In  the  first  place  the  chief  rules  on  the  mutual 
contract  relationship  between  the  estate  owners  and  the  tenant  farmers 
for  the  protection  of  the  latter,  in  the  ordinance  of  8th  June  1787.  were 
preceptive^);  it  was  exactly  here  that  freedom  of  industry  and  contract 
was  severed  on  some  of  the  most  important  points.  In  the  next  place 
a  real  compulsion  to  lease  was  carried  out,  the  estate  owner  being 
bound  in  principle  to  lease  out  the  leasehold  farm  to  the  leasehold 

1)  This  word  means  that  the  legal  rule  cannot  be  altered  by  private  contract, 
here  between  the  estate  owners  and  the  tenant  farmers. 
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farmers  for  life  and  the  life  of  their  widows,  or  give  them  a  hereditary 
lease,  and  it  was  enacted  that  lease  contracts  for  shorter  periods  were 
invalid,  see  the  ordinances  of  16th  January  1789,  15th  June  1792  §  11, 
7th  June  1806. 

And  as  the  leasehold  farms  were  to  be  kept  up  as  independent  hold- 
ings, so  the  compulsory  rule  was  introduced  that  no  peasant  farm  at 
all  could  be  abolished,  and  that  peasant  land  could  not  be  cultivated 
under  manorial  land,  the  ordinances  of  6th  June  1769,  15th  June  1792, 
7th  June  1806;  and  in  general  the  State  took  the  parcelling  out  and  the 
joining  together  of  farms  under  its  control  by  the  ordinances  of  15th 
June  1792,  §  12,  and  25th  June  1810.  Gradually,  as  the  leasehold  farms 
passed  over  to  becoming  freehold  property,  the  last  system  of  com- 
pulsory rules  became  the  most  important  one,  and  is  now  at  the  present 
day  the  entirely  controlling  one.  During  the  conflict  about  the  agrarian 
reforms  there  were  some  who  urged  that  the  freedom  of  contract  prevail- 
ing in  England,  both  with  regard  to  the  parcelling  out  and  joining  to- 
gether, and  to  the  renting  of  farms  and  the  leasehold  conditions  there, 
ought  also  to  be  introduced  here;  but  there  w^ere  others  who,  having 
seen  it  themselves,  could  report  that  although  the  agriculture  on  the 
large  English  estates  was  of  a  high  order  in  technical  respects,  the 
poverty  among  the  lower  classes  of  the  population  in  England  (that  is, 
already  in  the  eighteenth  century)  was  great,  and  the  large  number 
of  beggars  to  be  found  there,  in  the  country  districts  too,  was  a  great 
evil.  But  from  our  own  practical  experience  our  statesmen  ensured  that 
not  only  the  few  inherited  compulsory  rules  in  our  law  in  this  domain 
were  maintained,  but  that  they  were  widened  and  strengthened.  This 
line  has  since  then  been  followed  by  our  agricultural  legislation.  Now 
the  acts  of  31.  march  1949 — in  accordance  with  the  older  laws — generally 
prescribes  that  all  farming  property  with  land  of  at  least  1  hectare 
(2.47  acres)  and  a  land  value  of  at  least  £50,  shall  be  maintained  as 
independent  farms  and  be  equipped  with  buildings  and  people  who 
occupy  them  and  cultivate  the  soil  from  the  buildings  in  question;  and 
the  farms  may  not  be  joined  together  except  with  the  permission  of  the 
Ministry  of  Agriculture  and  under  certain  closely  defined  conditions. 

The  agrarian  reforms  of  the  eighteenth  century  in  Denmark  will  at 
all  times  stand  as  a  highly  instructive  example  of  a  careful  and  skilled 
legislation,  which  maintained  the  private  right  of  property  and  its  free 
development  into  individually  productive  work,  while  at  the  same  time 
it  counteracted  its  abuses  through  strong  compulsory  rules.  One  must 
agree  with  the  greatest  Danish  lawyer  in  the  nineteenth  century  A.S. 
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Orsted  when  he  points  out  the  agrarian  reforms  as  a  series  of  acts 
which  revealed  an  impartial  understanding  and  respect  for  wellearned 
rights  of  property  and  yet  at  the  same  time  set  the  right  limits  to  them. 
He  says  of  this  reform  period  (in  his  Memoirs:  Af  mit  Livs  og  min  Tids 
Historic,  1  Bd.  1851,  132—133):  "Here  is  seen  everywhere  a  serious, 
energetic  will  to  change  that  which  in  the  agrarian  conditions  of  the 
time  stood  in  the  way  of  the  oppressed  but  important  part  of  the  com- 
munity and  prevented  it  from  enjoying  a  reasonable  stale  of  justice, 
and  at  the  same  time  a  conscientious  care  not  to  encroach  upon  any 
acquired  right  more  than  necessary  for  that  purpose.  In  this  way  it  has 
united  the  just  accomplishment  of  this  purpose  with  thorough  and  com- 
prehensive acquaintance  with  all  practical  details  in  this  sphere  I  was 
young  when  I  recognised  this,  and  I  have  grown  old  in  this  knowledge. 
But  in  later  years  I  have  often  gone  back  to  contemplate  what  I  regarded 
in  my  youth  as  a  finished  question,  and  in  doing  so  I  have  been  filled 
with  a  reverent  gratitude  towards  those  admirable  men  of  the  past, 
who  with  so  much  wisdom,  with  such  great  sense  of  justice,  carried 
out  that  great  reform,  so  that  it  brought  good  fortune  to  the  whole  and 
was  not  unjust  to  any." 

It  is  worth  while  comparing  the  sure,  objective  accounts  we  have  of  the 
peasant  population  living  in  the  country  in  the  time  before  the  agricultural 
reform  with  the  observations  of  the  rural  population  of  the  nineteenth  century. 
In  Consul  N.  Bache's  Memoirs,  for  instance,  we  have  a  reliable  testimony  to 
wihat  the  peasants  were  Uke  in'  the  eighteenth  century  in  the  north,  of  Sealand. 
He  states  (in  his  memoirs  and  letters,  1905,  p.  22):  " peasants  were  syno- 
nymous witli  beast's.  But  in  the  neighbourhood  of  Elsinore  they  were  indeed 
in  a  miserable  state,  driving  to  market  in  a  ramshackle  cart  with  a  little  peat, 
a  few  potatoes  and  some  stolen  firewood.  Seed  grain  was  seldom  or  only 
sparsely  seen  at  ithe  market,  which  was  not  much  bigger  than  being  filled  up 
by  eight  or  ten  carts;  the  reins  on  the  half-starved  horses  were  made  of  hemp 
and  the  racks  at  the  side  of  the  carts  were  mere  sticks.  When  twenty  peasant 
came  to  town  it  was  fairly  certain  tliat  nineteen  of  >lhem  would  drive  home 
drunk.  Their  clothes  were  like  the  rest:  a  pair  of  linen  breeches,  a  striped 
jacket  of  linsey-woolsey,  often  in  holes  at  the  knees  and  elbows.  \\Tien  you 
went  into  the  peasants'  houses  you  would  find  the  men.  women  and  children 
coarse  and  dirty;"  and  then  he  speaks  of  the  peasant  population  as  it  was 
about  1850  in  the  same  district:  "At  that  time  the  peasant  ploughed  A\-ith  eight 
or  ten  horses  and  got  nothing  done,  now  you  never  sec  more  than  two  hand- 
some horses  drawing  an  English  plough  and  never  a  drunken  peasant,  .\bout 
the  great  progress  made  in  the  cultivation  of  the  land  at  the  close   of  the 

eighteenth  and  the  beginning  of  the  nineteenth  century  he  says:  " where 

there  used  to  be  heather,  heath,  sand  pits,  mounds  and  brushwood,  there  are 
now  beautiful  woods  of  conifers  and  undulating  cornfields.  When  you  walked 
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a  mile  or  so  away  from  the  town  everything  was  barren  and  unused  chaos. 
The  soil  was  sandy,  hilly  and  full  of  bogs  and  pools  and  was  used,  so  to  speak, 
only  for  picking  blueberries,  cranberries  and  other  heath  berries,  and  besides 
this,  it  was  in  large  stretches  covered  with  so  many  stones  that  heaven  only 
knows  what  has  become  of  them.  It  was  not  until  the  years  1807—14  that  all  these 
thousands  of  acres  of  land  began  to  be  cultivated." 

Hitherto  it  has  been  the  general  opinion  both  of  historians  and  political 
economists  that  'the  merit  of  the  agrarian  reforms  in  the  eighteenth  century 
lay  in  the  emancipation  of  the  peasants,  in  the  victory  for  ithe  personal  and 
economic  liberty  of  this  class  of  the  population.  Nor  is  it  so  strange  that  this 
opinion  became  the  general  one.  Our  leading  statesmen  themselves  in  the 
reforms,  Reuentlow  and  Colbjernsen,  stTongly  emphasised  this  emancipation. 
It  was  very  natural  for  the  liberalism  of  the  nineteenth  century  to  regard  our 
agrarian  reforms  solely  as  a  victory  for  this  school  of  thought.  The  chief 
works  on  the  nineteenth  century  on:  agrarian  reforms,  the  politdco-economic 
by  Falbe-Hansen  and  the  historical  by  Edvard  Holm,  are  in  that  respect  the 
offspring  of  their  liberalistic  times.  For  them  too,  the  merit  of  the  work  of 
reform  Ues  in  the  liberation  of  the  peasant;  other  aspects  of  the  reforms  were 
either  not  seen  or  pushed  into  the  background.  Finally,  this  liberation  was  in 
fact  also  the  most  conspicuous  feature  of  the  reforms:  the  victoi^  for  the 
personal  freedom  of  the  peasant  through  the  abolition  of  the  humanly 
degrading,  domestic  discipline  and  police  authority  of  the  lord  of  the  manor, 
the  victory  for  the  personal  and  economic  freedom  of  movement  through  the 
abolition  of  the  bond  of  villanage.  It  is  therefore  very  natural  that  the  whole  of 
this  view  of  the  reforms  has  since  then  been  the  prevailing  one. 

As  opposed  to  this  I  have  advanced  the  view  maintained  above,  that  although 
the  personal  and  economic  freedom  of  the  peasant  was  an  important  side  of 
the  agrarian  reforms,  another  side  of  the  reforms,  at  the  least  equally  impor- 
tant, was  the  most  peculiar  one,  that  simultaneously  with  breaking  down  the 
old  order  of  compulsion  they  carried  out  (partly  in  connection  with  the 
tendency  in  a  few  older  rules  of  law)  a  new  order  of  compulsion,  a  system  of 
preceptive,  compulsory  rules  for  the  protection  of  the  weaker  part,  the 
peasants,  and  for  the  maintenance  of  the  smaller,  independent  farms.  It  was 
on  this  side  of  the  reform  that  these  statesmen  of  ours  showed  the  greatest 
foresight,  the  greatest  sense  of  reality  and  the  greatest  intellectual  indepen- 
dence. My  view  has  later  been  very  considerably  strengthened  through  the 
interesting  thorough  historical  investigations  of  Hans  Jensen  in  his  treatise: 
Dansk  Jordpolitik  (Danish  agricultural  policy),  1936,  I,  p.p.  7 — 11,  48  seq. 


ITiat  breaking-up  of  the  estate  system  in  this  country  through  the 
passing  over  of  the  leasehold  farms  to  freehold  property,  which,  as 
mentioned,  was  introduced  so  energetically  in  the  period  1788 — 1818, 
was  continued  in  the  nineteenth  century.  While  the  number  of  the 
leasehold  farms,  as  mentioned  there,  had  gone  down  to  about  5500  in 
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1885,  Ihey  amounted  in  1910  to  about  2000;  in  tlie  Jollowing  years  they 
decreased  still  further,  and  at  the  compulsory  passing  over  from  lease 
to  freehold,  authorised  by  statute  of  30th  June  1919,  the  last  remnants  of 
the  lease-hold  farms  in  this  country  disappeared. 

Meanwhile,  at  the  same  time  that  the  big  estates  during  the  eigh- 
teenth, nineteenth  and  twentieth  centuries,  lost  their  lease-hold  property, 
the  other  lands  attached  to  the  estates  have  during  the  same  period 
greatly  decreased.  At  the  beginning  of  the  twentieth  century  C1905) 
there  were  about  2100  large  farms  of  600  acres  and  more,  but  these 
farms  comprised  only  about  15  per  cent  of  the  lands,  later  these  larger 
properties  have  decreased  still  further  in  area,  partly  owing  to  selling 
off,  and  partly  owing  to  complete  parcelling  out  into  small  holdings. 
A  particularly  marked  diminution  of  the  large  estate  properties  has 
been  effected  by  the  law  on  the  abolition  of  fiefs  and  entailed  estates, 
No.  503,  4th  October  1919,  by  which  these  estates  have  had  to  yield  up 
one  third  of  their  land,  about  20.000  hectares  (49.400  acres)  to  the 
establishment  of  small  holdings.  On  the  whole  the  fulcrum  in  agri- 
culture lies  at  the  present  day  with  us,  as  mentioned  pp.  354 — 55,  in 
the  peasant  farms  and  the  small  holdings.  Besides  this,  the  large  estates 
are  also  threatened  with  dissolution  through  the  considerable  taxes  on 
property,  capital,  incomes  and  inheritance.  It  would,  however,  seem  to  be  a 
question  whether  society  would  not  do  well  now  for  various  reasons,  in 
a  somewhat  greater  degree  than  hitherto,  in  protecting  those  large 
estates  still  left  to  us  in  this  country.  In  the  first  place  several  of  these 
estates  are  of  great  importance  to  us  in  a  systematic  forestry.  A  system 
of  forestry  on  generous  lines  is  achieved  best  through  a  large  system, 
just  as  there  is  in  the  latter  a  greater  understanding  of  the  preservation 
of  beautiful  natural  areas.  In  the  next  place  several  of  the  old  estates 
represent  considerable  cultural  values  for  w^hich  it  is  socially  well  worth 
while  securing  a  sufficiently  economic  background.  Last,  but  not  least, 
it  is  hardly  wise  of  a  community  to  have  only  one  string  to  its  economic 
bow,  i.  e.,  small  scale  fanning.  In  critical  times  especially  certain  large 
estate  property  may  be  of  particular  importance. 


CHAPTER  24 

THE  DEVELOPMENT  IN  THE  NINETEENTH  AND 
TWENTIETH   CENTURY 

In  the  seventeenth  and  eighteenth  centuries  the  smallest  holding,  the 
crofters'  lots,  were  of  a  relatively  far  slighter  importance  in  the  social 
economy  than  in  the  community  of  the  present  day.  The  rapidly  in- 
creasing importance  of  these  holdings  to  the  Danish  community  of  the 
nineteenth  and  twentieth  centuries  is,  of  course,  above  all  due  to  the 
vast  increase  of  the  population  during  the  last  hundred  years.  In  1805 
the  number  of  houses  with  land  attached  had  risen  to  57.000.  In  1905 
the  number  of  small  holdings  was  121.000.  Gradually,  as  the  crofters' 
farms  became  more  profitable,  it  was  of  great  advantage  to  the  owners 
of  large  property  to  sell  off  land  for  crofters'  lots,  while  societies  were 
often  formed  for  this  purpose.  With  the  greatly  increasing  rise  in  the 
population,  especially  in  the  latter  half  of  the  nineteenth  century,  this 
voluntary  parcelling  out  proved  however  to  be  insufficient.  The  State 
regarded  it  as  a  task  devolving  upon  itself  to  intervene  to  meet  the 
great  demand  for  land.  Through  a  series  of  laws  a  considerable  amount 
from  the  treasury  was  therefore  placed  at  the  disposal  of  the  Stale  for 
the  establishments  of  small  farms. 

Altogether,  in  reference  to  the  whole  of  this  legislation  on  crofters' 
farms,  c.  20.000  new  fai-ms  have  been  established,  and  loans  have  been 
given  by  the  treasury  on  very  easy  terms  to  an  aggregate  amount  of  about 
£10.000.000. 


In  Germany  the  governments  after  the  year  1800  began  an  agrarian 
legislation  of  a  kind  corresponding  in  its  main  features  to  the  Danish, 
and  in  a  great  measure  modelled  upon  it. 

In  Prussia  the  reforms  were  introduced  with  an  ordinance  of  9th  Oc- 
tober 1807,  which  fixed  the  rules  for  the  emancipation  of  the  peasants. 
There   had   formerly    been    a   bond   of   compulsory    residence    on    the 
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lord's  domain  for  the  peasants,  and  the  j^reater  number  ol  them 
had,  as  mentioned  earlier,  lived  in  a  state  of  serfdom  to  the  land- 
owners; they  had  therefore  had  a  restricted  right  to  the  land,  which 
right  in  many  places  was  not  hereditary.  'ITiis  tied  state  of  the 
peasant  was  now  abolished  by  the  ordinance  of  1807,  and  a  socalled 
ordinance  of  regulation  of  14th  September  1811  gave  further  rules  on 
the  passing  over  of  properties  to  freehold  possession.  The  emancipa- 
tion laws  of  7th  June  1821  and  2nd  March  1850  gave  rules  concerning 
relief  from  all  burdens  and  rents  resting  upon  peasant  lands.  With  re- 
ference to  the  dissolution  of  the  common  ownership  "Die  Gemeinheils- 
teilungsordnung"  of  7th  June  1821  enacted  that  the  abolition  of  farming 
in  common,  which  was  until  then  the  general  method  of  cultivation  and 
the  re-division  of  the  areas  with  the  object  of  getting  the  individual 
properties  assembled  in  one  place,  could  take  place  at  the  demand  of 
each  of  those  who  took  lots  in  the  common  cultivation. 

In  other  German  states  too,  a  legislation  with  the  same  tendency  has 
taken  place.  Thus,  in  Bavaria,  the  reform  of  the  legal  position  of  the 
peasants  began  with  the  ordinance  of  31st  August  1808,  in  Wurltemberg 
with  the  ordinance  of  18th  November  1817,  and  in  Saxony  with  the  law 
of  17th  March  1832. 

Meanwhile  on  one  essential  point  Danish  agrarian  legislation  was  not 
imitated  by  the  German  states.  That  thorough  system  of  compulsion,  by 
which  the  State  keeps  all  parcelling  out  and  joining  together  of  farming 
land  under  a  firm  control  in  the  interests  of  all  farming  and  of  the 
community,  is  still  something  peculiar  to  the  Danish  legal  system.  In 
parcelling  out  and  joining  together  of  properties  a  freedom  of  enterprise 
on  the  whole  still  prevails  in  Germany;  in  this  respect  there  are  no  barriers 
to  the  display  of  the  private  right  of  property.  In  this,  however,  a  consider- 
able alteration  was  made  by  the  law  of  hereditary  farms  under  the  law 
of  29th  September  1933. 

In  France  a  certain  breaking  up  of  the  large  estates  belonging  to  the 
former  nobility  was  brought  about  by  the  French  Revolution,  but  here, 
as  in  Germany,  it  is  a  fact  that  the  large  landed  property,  at  the  present 
day  too,  constitutes  a  considerable  minority  percentage  of  the  aggregate 
area  of  agriculture.  In  England,  on  the  other  hand,  the  large  landed 
property  is  in  a  considerable  majority  percentage  and  is  altogether  by 
far  the  chief  form  of  possession;  on  the  conditions  of  possession  at  the 
present  day  in  Germany,  France  and  England  see  above  pp.  357—60. 

In  the  former  Austrian  countries,  in  the  Baltic  states  and  in  Russia 
the  large  estate  form  of  property  was  very  prominent  well  into  the 
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twentieth  century.  But  after  the  world  war  of  WH — 1918  a  radical  change 
has  occurred  here;  indeed,  in  large  spheres  there  has  been  a  downright 
revolution  in  the  conditions  of  ownership.  In  the  former  Czekoslovakia 
the  position  before  the  first  world  war  was  so  glaring  that  151  persons — 
for  the  most  part  of  foreign  origin— possessed  28,31  per  cent  of  the  agri- 
cultural land  of  this  country;  at  the  same  time  373.000  peasants  had 
an  average  only  of  half  a  hectare  (about  1,25  acre).  This  injustice  was 
abolished,  however,  by  the  government  of  the  new  State,  by  law  of 
16th  April  1919,  under  which  as  a  rule  no  one  may  in  future  possess 
more  tlian  150  hectares  of  arable  land  (375  acres)  or  250  hectares  alto- 
gether (625  acres).  Anything  belonging  to  an  estate  beyond  this  maxi- 
mum area  is  taken  over  by  the  Agricultural  Office  of  the  State  in  return 
for  compensation.  The  land  which  the  State  has  thus  acquired  is  par- 
celled out  on  lenient  terms  of  credit  to  the  owners  of  the  small  peasant 
farms,  the  aim  of  this  new  distribution  of  property  being  the  creation 
of  a  general  type  of  farm  of  5-15  hectares  (12-36  acres).  In  Lithuania  the 
large  estates,  of  which  there  were  2000,  were  broken  up  by  the  agrarian 
reform  law  of  15th  February  1922,  which  appropriated  the  greater  part 
of  the  land  belonging  to  the  estates  so  that  the  owners  as  a  rule  were 
only  allowed  to  keep  the  main  farm  and  80  hectares  of  land  (200  acres). 
With  the  land  acquired  by  appropriation  small  farms  of  8-10  hectares 
(20-25  acres)  were  established  for  the  benefit  of  those  who  possessed  no 
land,  and  to  whom  these  farms  were  given  on  very  lenient  terms  of 
gradual  payments.  Taking  it  altogether,  50.000  smaller  farms  have  been 
created  in  this  way.  What  this  revolution  in  the  conditions  of  property 
means  in  the  country  can  also  be  seen  from  the  fact  that  in  Lithuania 
about  80  per  cent  of  the  population  are  employed  in  agriculture.  A  similar 
reform  was  carried  out  after  the  first  world  war  in  Latvia  and  Estlwnia. 

In  Roumania,  where  about  half  of  the  land  before  the  first  world  war 
belonged  to  a  small  minority  of  estate  owners,  a  complete  revolution 
was  brought  about  by  the  land  laws  of  1917,  1918,  1920  and  1921,  which 
transferred  the  greater  part  of  the  land  suited  to  cultivation  to  the 
peasants. 

Russia  has  hitherto  been  furthest  behind  the  European  states  in  the 
sphere  of  agrarian  law.  Serfdom,  which  in  the  other  European  countries 
where  it  prevailed,  was  abolished  already  in  the  beginning  of  the  nine- 
teenth century,  was,  as  mentioned  earlier,  not  abolished  in  Russia  until 
1861;  and  the  fellowship  of  the  land  was  not  abolished  until  Stolypins 
reform  in  1910  and  1911,  that  is  130  years  after  the  corresponding  reform 
in  Denmark.  The  large  estates  of  the  nobility,  as  mentioned  earlier,  were 
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broken  up  by  the  revolution  in  1917,  but  without  any  kind  of  compen- 
sation to  the  owners,  such  as  in  other  countries. 

For  the  rest  it  is  worthy  of  notice  that  in  the  states  mentioned  Danish 
agriculture  has  not  only  to  a  fairly  wide  extent  been  the  model  for  the 
development  of  the  small  farm  industry  and  the  breaking  up  of  the 
estate  system,  but  also  for  the  new  organisation  and  technique  of  agri- 
culture, the  Danish  cooperative  movement  having  in  no  slight  degree 
been  the  model  for  a  corresponding  movement  in  these  states. 


In  the  foregoing  exposition  there  has  not  been  any  intention  to  main- 
tain that  agriculture  on  a  small  scale  is  the  best  form  of  farming,  suited 
to  all  ages  and  all  nations,  to  tlie  climates  of  all  countries  and  their 
natural  conditions.  For  the  material  of  experience  here  drawn  upon  does 
not  justify  such  a  generalising  conclusion.  In  the  first  place  this  material 
comprises  a  very  limited  area  of  the  globe,  Europe,  with  climate  and 
natural  conditions,  the  difficulties  of  which  can  only  be  contended  with 
and  overcome  by  a  considerable  effort  of  moral  and  intellectual  forces. 
It  has  not  been  by  a  mere  matter  of  chance  that  it  was  exactly  this  small 
continent  and  the  people  who  emigrated  from  it,  with  their  superior 
technique  and  practical  ability  in  all  spheres,  who  became  the  leading  race 
and  broadly  speaking  acquired  dominion  over  the  rest  of  the  world.  As 
I  pointed  out  earlier:  in  Europe  men  had  to  wrest  fertility  from  Nature 
in  a  hard  and  unceasing  struggle;  the  original  and  vast  areas  of  forest, 
marshes  and  heath  had  to  be  cleared,  drained,  cultivated,  and  along 
with  all  this  work  the  relatively  cold  climate  in  the  largest  areas  during 
the  greater  part  of  the  year  made  a  constant  struggle  for  better  dwellings 
and  clothes  a  necessity.  In  all  domains  the  work  of  clearing,  draining, 
cultivating,  of  housing  and  weaving,  the  severe  and  difficult  natural  con- 
ditions of  this  continent  would  of  necessity  forcibly  produce  in  the  people 
who  inhabited  it  considerable  qualities  of  hardihood,  frugality,  self- 
control  and  comprehensive  technical  skill  and  inventiveness,  as  well  as, 
last  but  not  least,  the  union  of  two  qualities:  initiative  and  progressive- 
ness  in  the  individual,  but  at  the  same  time  also  the  ability  to  work  in 
common,  to  unite  about  a  common  task,  and  solidarity.  The  hard  struggles 
with  the  soil  of  medieval  Europe  with  primitive  technical  means  and 
forms  of  organisation,  such  as  the  fellowship  of  the  soil  and  the  manorial 
system,  and  its  development  of  handicrafts  in  the  towns  under  the  guilds. 
first  and  foremost  in  the  spheres  of  housing,  clothing  and  the  making  of 
implements,  that  is,  of  the  handicrafts  of  masons,  carpenters,  smiths  and 
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weavers,  is  the  first  foundation  upon  which  was  built  up  the  later,  vast 
development  of  industry  and  technology  of  the  whole  of  Europe  in  all 
its  branches,  and  following  the  same  fundamental  lines  in  the  demands 
of  natural  conditions.  This  development  has  produced  new  types  of  work- 
ing and  forms  of  association,  both  in  agriculture  and  the  town  industries. 
Meanwhile  the  individual  contribution  of  industry,  technical  ability  and 
initiative  of  each  person  has  in  both  places  been  a  decisive  factor.  Gra- 
dually, as  the  population  of  Europe  has  been  multipied  during  the  latest 
centuries,  and  it  has  become  necessary  to  find  room  and  the  means  of 
living  within  agriculture  too  for  the  great  surplus  of  population,  the 
large  estates  have  had  to  be  broken  up  and  to  make  way  for  the  smaller 
enterprises  of  agriculture,  which  have,  generally  speaking,  been  given 
a  more  intensive  treatment  of  the  soil  and  therefore  been  able  to  support 
more  people  than  the  large  enterprises  in  this  field.  But  if  this  has  suc- 
ceeded to  a  great  extent,  it  is  exactly  because  there  is  in  Europe  a  popu- 
lation of  a  kind  in  whom  initiative,  progressiveness  and  industry  in  work- 
ing alone  and  on  their  own  responsibility  is  in  their  blood  through  hun- 
dreds of  years  of  struggling  with  Nature,  and  that  a  system  of  law 
founded  on  the  smaller  type  of  farming  would  therefore  really  be  able, 
in  such  a  population,  to  rouse  these  qualities  into  activity  and  only  in  a 
minority  of  cases  would  it  call  upon  them  in  vain.  The  system  of  law,  the 
natural  conditions  and  natural  qualities  in  the  population  must  therefore 
be  accurately  adjusted,  which  the  more  capable  among  the  European 
lawgivers  in  the  domain  of  agriculture  have  understood.  But  just  because 
of  this  it  would  be  unjustified  to  generalise  the  type  of  farming  men- 
tioned from  European  conditions  to  the  rest  of  the  world  and,  for 
instance,  to  maintain  without  further  experience  that  also  in  tropical 
regions,  in  places  where  the  population  differs  essentially,  both  in  cha- 
racter and  intellect,  from  the  European,  the  small,  independent  type  of 
farming  is  the  only  right  one.  It  is  quite  possible,  in  these  entirely  dif- 
ferent natural  conditions,  and  with  very  different  human  material,  that 
large  scale  farming  will  often  prove  to  be  the  most  practical  form  of 
this  industry.  On  the  whole  the  small,  independent  form  of  agriculture, 
demands  a  highly  developed  human  type,  which  is  capable  on  its  own 
initiative  of  mastering  and  working  with  the  highest  technical  aids  of 
modern  times.  The  large  scale  form  of  agriculture,  even  in  Europe,  is 
therefore  in  large  areas  justified.  It  is  not  of  much  use  to  a  lawgiver  to 
dissolve  the  fellowship  of  the  soil  and  the  large  estate  system,  if  the 
peasant  population,  as  in  large  areas  of  Russia  still,  is  unenlightened, 
entangled  in  antiquated  methods,  and  shows  but  little  initiative  in  intro- 
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ducing  new  ones.  Here,  on  the  conlrary,  large  scale  farming  might  come 
to  mean  a  raising  of  agriculture  to  higher,  technically  more  perfect 
stages,  irrespective  of  whether  the  large  scale  farming  is  organised  hy  a 
single  man,  or  in  the  form  of  collective  associations,  such  as  the  Soviet 
State  has  tried  to  realise  in  the  most  recent  times,  not  least  in  the  interest 
of  better  technics  and  education. 

Finally  it  must  be  remembered  that  even  in  countries  with  a  highly 
advanced  rural  population,  a  certain  limited  form  of  large  estate  property 
may,  as  pointed  out  before,  for  several  reasons  serve  a  useful  purpose. 

A  consideration  telling  against  large  scale  farming  and  in  favour  of 
the  small  farms,  where  the  natural  conditions  for  the  latter  are  present, 
is  the  general,  social  consideration  of  the  just  distribution  of  the  benefits. 
Large  scale  agriculture  need  not  necessarily,  of  course,  be  synonymous 
with  exaggerated  private  capitalism;  both  urban  and  rural  industries 
can  be  united  with  a  working  communism  in  the  interest  of  the  entire 
number  of  workers  and  of  the  community.  But  industry  on  a  large  scale 
has  as  a  fact  also  in  agriculture  often  been  synonymous  with  capitalism 
on  a  large  scale  and  the  accumulation  of  wealth  in  the  hands  of  a  few. 
And  in  such  cases  the  possession  of  large  estates,  may,  according  to 
historical  experience,  mean  a  danger  to  the  community  concerned.  The 
danger  lies  not  only  in  possible  revolutions.  There  have  been  communi- 
ties in  which  it  was  not  exactly  revolutions  that  occurred,  as  these  were 
strangled  at  birth  by  a  strong  military  power,  but  in  which  the  increas- 
ing possesssion  of  large  estates,  which  were  allowed  without  hindrance 
to  swallow  up  the  former,  numerous  and  smaller  independent  farms, 
gradually  became  one  of  the  chief  and  at  the  same  time  active  factors 
which  at  last  led  to  the  breal^ing  up  and  fall  of  the  community.  The 
greatest  example  of  this  is  the  Roman  community  in  its  decline.  It  was 
of  course  not  a  single,  but  a  whole  series  of  causes  working  in  the  same 
direction,  that  led  to  the  breaking  up  of  the  society  of  the  Roman  State. 
But  among  the  more  essential  of  these  causes,  there  was  the  steadily 
rising  rift  between  a  wealthy  upper  class,  few  in  numbers,  and  the  great, 
poor  population,  a  development  which  the  power  of  the  Roman  state  did 
not  do  anything  of  consequence  to  prevent,  for  both  in  the  towns  and  in 
the  country  there  was  that  great,  social  underworld,  the  slaves,  who  had 
no  legal  protection  at  all  as  human  beings.  In  the  country  districts  of 
Italy,  where  there  had  originally  been  a  large,  free  and  independent 
peasant  population,  this  was  gradually  supplanted  by  the  big  estates, 
the  latifundia;  the  cultivation  of  corn  was  replaced  by  cattle-raising;  a 
relatively  small  number  of  slaves  could  then  tend  the  large  herds.  As  an 
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example  may  be  mentioned  one  large  estate  where  about  4000  slaves 
tended  about  3700  pairs  of  oxen  and  157,000  sheep  and  goats.  From  Italy 
the  latifundia  spread  to  the  other  parts  of  the  empire.  It  is  said  that  in 
Nero's  time  half  of  the  province  of  Africa  was  gathered  into  the  hands 
of  six  landowners.  Not  long  after  this  Pliny  the  elder  states  that:  "It  is 
the  latifundia  which  have  ruined  Italy  and  will  soon  also  ruin  the  pro- 
vinces." In  the  long  run  agriculture  as  a  whole  suffered  because  of  the 
disappearance  of  the  independent  middle  class  of  peasants.  During  the 
final  period  of  the  Roman  community,  under  the  emperors  in  the  fourth 
century  complaints  were  made  that  agriculture  was  everywhere  declin- 
ing, that  the  rural  population  was  migrating  to  the  towns,  that  there 
was  a  lack  of  labour  and  that  everywhere  great  tracts  of  land  were 
lying  waste.  In  the  towns  a  constantly  increasing  number  arose  of 
people  who  possessed  nothing,  and  who  lived  in  large,  badly  built  and 
unhealthy  tenement  houses.  During  the  final  period  of  the  Roman  State 
these  social  contrasts  were  deepened.  Against  a  few  thousand  wealthy 
families  there  were  millions  of  poor  people,  and  the  accumulation  of 
riches  in  a  few  hands  gave  occasion  to  the  greatest  luxury  and  extra- 
vagance. While  there  was  great  lack  of  labour  in  the  country,  there  was 
much  unemployment  in  the  towns;  and  the  State  had  gradually,  towards 
the  worst  part  of  the  town  proletariat,  to  have  recourse  to  a  system  of 
support  and  doles  which  was  likely  to  break  down  all  qualities  of  char- 
acter. 

The  experiences  in  this  domain  give  one  the  right  to  assume  that  in 
the  European  countries  and  in  countries  with  somewhat  similar  natural 
conditions  to  those  of  Europe,  with  a  population  possessing  the  same 
voluntary  spirit  of  industry,  progressiveness  and  initiative  which  is  on 
the  whole  a  characteristic  feature  of  the  European  peasant  population, 
it  would  be  justifiable  for  social  reasons  to  break  up  the  greater  part  of 
big  estate  property  and  replace  it  by  a  large  number  of  smaller  agri- 
cultural enterprises;  and  this  would  more  particularly  be  right  in 
countries  where  the  independent,  smaller  peasant  farms  were  in  large 
areas  the  prevailing  ones  in  earlier  times,  but  where  these  small  farms, 
owing  to  a  socially  superior  force  and  an  uncontrolled  private  capitalism, 
were  later  swallowed  up  by  the  large  estates.  In  the  lastnamed  case  a 
remote  past  has  already  furnished  a  proof  of  the  efficiency  and  ability 
of  the  population  in  independent  enterprise.  The  breaking  up  of  the 
estates  at  the  present  day  is  due  here  to  the  fact  that  the  numerous  small 
farms,  at  any  rate  in  large  areas,  will  be  able  to  carry  out  a  more  inten- 
sive use  of  the  soil,  and  will  thereby  be  able  to  support  a  far  greater 
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number  of  people  than  the  earlier  large  estates.  And  owing  to  the 
great  pressure  of  population  at  the  present  day,  it  is  necessary  to  find 
room  in  the  country  for  most  of  the  surplus  births,  as  the  towns  can 
not  by  a  long  way  absorb  and  support  all  of  these,  as  is  shown  by 
the  great  unemployment  in  most  of  the  large  European  towns  at  the 
present  day.  It  would  therefore  seem  to  be  rather  unreasonable  that,  for 
instance,  in  a  country  like  England,  there  before  the  war  1939 — 45  were 
one  and  a  half  million  unemployed  in  the  towns,  while  a  greater  part 
of  the  country  lay  idle  in  large  estates,  which,  if  parcelled  out  in  many 
thousands  of  small  farms  might  employ  and  support  most  of  the  many 
unemployed  in  the  towns.  This  parcelling  out  would  be  all  the  more  just 
in  that  in  earlier  times  there  were  many  independent  peasant  farms, 
which  only  a  private  capitalism  unbridled  by  law  was  allowed  to  swallow 
up.  The  conditions  in  England  in  this  respect  remind  one  of  the  condi- 
tions in  ancient  Rome:  a  huge  unemployed  mass  in  the  towns,  and  a 
large  number  of  big  estates  in  the  country  which  do  not  yield  that  inten- 
sive utilisation  of  the  soil  which  might  support  the  surplus  population 
of  the  towns.  Such  social  conditions  will  in  every  society  at  all  times 
be  a  sign  of  weakness.  Such  a  condition  is  particularly  unreasonable  in 
a  people  like  the  English,  where  also  the  lower  class,  both  as  to  character 
and  intellect,  belongs  to  the  most  highly  developed  in  the  w'orld. 

An  appreciation  of  the  social  development  in  our  own  country  in  this 
sphere  justifies  us  in  maintaining  that  the  parcelling  out  of  the  Danish 
big  estates  in  the  period  from  the  close  of  the  eighteenth  to  the  close  of 
the  nineteenth  century  has  been  entirely  defensible  and  right.  Our  ex- 
periences during  that  time  substantiates  this  assertion,  as  elucidated  in 
detail  in  the  foregoing. 

It  is  true  that  several  essential  objections  can  be  raised  against  that 
parcelling  out  of  estates  in  crofters'  farms  which  has  taken  place 
in  the  twentieth  century  with  economic  support  by  the  Danish  State. 
Thus  the  legislation  on  the  establishment  of  these  holdings  has  in 
various  respects  been  badly  prepared.  But  in  spite  of  these  and  other 
defects  our  legislation  on  the  small  holdings  must  on  the  whole  be 
considered  to  be  justified.  The  great  pressure  of  the  population  alone 
has  made  all  this  parcelling  out  a  necessity.  By  means  of  it  over  20.000 
agricultural  workers  and  their  families  have  found  employment  and  the 
means  of  living  in  the  country.  It  has  in  this  way  resulted  in  the  immi- 
gration from  the  country  to  the  tow^ns  followed  by  unemployment  in  the 
latter  becoming  essentially  less  than  it  would  have  been  without  this 
intervention  of  the  State.  But  even  if  it  could  be  established  that  the 
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legislation  on  the  small  holdings  is  doubtful,  simply  as  social  economy, 
the  purely  material  values  are  not  the  only  ones  for  a  community;  from 
the  point  of  view  alone  of  physical  and  mental  health  our  small  hold- 
ings legislation  is  justified,  as  it  has  created  thousands  of  homes  for 
agricultural  workers  and  their  children  in  far  healthier,  freer  and  spiri- 
tually more  edifying  surroundings  than  these  people  would  have  found 
in  the  tenement  barracks  in  the  towns.  The  greatest  material  values  of 
a  community  are  more  than  counterbalanced  by  the  spiritual  values 
involved  in  possessing  one's  own  house  and  garden  in  pleasant  surround- 
ings, which  enrich  the  child's  conception  of  home  and  create  a  natural 
setting  for  family  life. 


SECTION  2 

THE  SOLUTION 

A  NEW  SYSTEM   OF   LAW   IN  THE    LIFE   OF    INDUSTRY 

AND  TRADE 


CHAPTER  25 
THE   URBAN   INDUSTRIES 

Through  the  foregoing  section  I  have  tried  to  trace  those  currents 
which,  from  an  economic  and  legal  point  of  view,  are  the  leading  ones 
in  modern  times  in  the  sphere  of  the  life  of  industry  and  trade  and  to 
follow  them  from  their  rise  up  to  the  point  which  they  have  now  reached. 
We  have  seen  how  the  new  organisations  of  industry  which  arose  after 
the  fall  of  the  guilds,  during  the  whole  of  their  development  continually 
came  into  conflict  with  the  law,  and  how  these  conflicts  raised  a  number 
of  difficult  problems,  to  which  the  right  solution  has  not  hitherto  been 
found.  Although  at  last  they  were  conceded  liberty  to  form  trade  unions 
and  employers'  unions,  cartels  and  trusts,  and  they  and  their  property 
were  given  a  certain  legal  protection,  there  was  some  hesitation  in  grant- 
ing legal  force  to  the  trade  union  promise,  and  the  cartel  and  trust 
agreement.  Even  when  the  promise  to  be  a  member  of  a  trade  union  or 
employers'  union  was  given  legal  force,  it  did  not  follow  that  the  cartel 
agreement  obtained  the  same  legal  force.  In  some  countries  (England 
and  U.  S.  A.)  validity  of  this  agreement  was  still  refused  (as  being  in 
restraint  of  trade);  in  other  countries  (such  as  Germany)  the  courts 
reserved  their  decisions  as  to  whether  they  should  grant  or  refuse 
validity,  according  to  their  opinion  on  whether  they  considered  these 
agreements  beneficial  or  injurious  to  the  community. 

The  means  of  fighting  employed  by  the  organisations  during  this  first 
period  were  in  the  main  strikes  and  lockouts;  and  the  right  to  make  use 
of  these  means  was  gradually  acknowledged  by  the  law  in  most  coun- 
tries. 

During  the  period  that  followed,  which  marks  the  great  and  increas- 
ingly disquieting  development  of  power  of  the  organisations,  the  problems 
become  deeper  and  keener.  Dangers  and  abuses  appear  which  were  un- 
known to  the  preceding  period.  The  trade  unions  and  employers*  unions 
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pass  resolutions  arbitrarily  on  more  and  more  rules  for  the  exercise  of 
the  industries  and  try  to  enforce  as  many  as  possible  of  these  rules.  And 
on  each  of  these  rules  it  is  an  open  question  whether  they  are  a  benefit 
to  industrial  life  as  a  whole.  In  the  next  place  the  trust  and  cartel 
problem  is  beginning  to  be  felt  in  all  its  force.  In  some  countries  (especially 
U.  S.  A.)  the  legislation  is  now  not  satisfied  with  denying  the  validity 
of  the  cartel  and  trust  agreements  in  private  law,  but  it  is  beginning  to 
make  use  of  a  stricter  legal  prosecution,  that  of  punishment  and  com- 
pulsory dissolution.  But  in  both  the  lenient  mode  of  procedure,  the 
refusal  of  validity,  and  the  severe  one  of  punishment  and  compulsory 
dissolution,  legislation  and  the  courts  are  faced  with  the  difficult  pro- 
blem: must  the  cartels  and  trusts  be  struck  in  all  cases,  or  must  they 
only  be  struck  in  certain  cases,  and  if  so,  in  which  ones? 

Equally  difficult  is  the  problem  of  the  attitude  which  the  law  must 
take  up  towards  that  dreaded  means  of  fight,  the  boycott,  which  the 
organisations — both  the  trade  unions  and  employers'  unions  as  well  as 
the  cartels  and  trusts — make  use  of  during  this  period  of  their  struggle 
for  power.  In  recent  times  the  courts  in  most  countries  try,  by  means  of 
the  legal  instruments  of  damages  and  injunctions,  to  strike  the  worst 
forms  of  boycotting  but  with  some  vacillation.  In  one  country  the  legis- 
lation made  the  boycott  legal  in  the  struggle  between  workmen  and 
employers. 

Evolution  has  thus  shown  us  only  a  series  of  problems  making 
their  appearance  and  gaining  more  and  more  importance.  But  it  has 
not  brought  any  solution.  Whether  it  be  those  economic  and  legal  ques- 
tions contained  in  the  organisations  themselves,  those  of  the  trade  unions 
as  well  as  the  associations  of  capital,  or  it  be  the  question  of  boycott, 
we  encounter  everywhere  uncertainty  and  doubt  on  the  decisive  points. 

In  order  to  get  a  clear  view  of  these  problems,  which  are  of  the 
greatest  importance  to  the  community  of  the  present  day,  we  must  ask 
first:  what  is  the  good  which  is  concerned  with  the  disputed  agreements 
of  trade  unions,  and  the  agreements  of  cartels  and  trusts,  and  which  are 
attacked  by  the  strikes,  lock-outs  and  boycott?  In  which  department  of 
law  are  we  acting  at  all  with  these  phenomena? 

As  I  have  pointed  out  above  in  the  survey  of  the  system  of  law,  pp.  232 — 
35,  we  are  moving  in  these  agreements  and  actions  in  an  entirely  new  de- 
partment of  law,  wholly  outside  the  inherited  departments  of  law:  per- 
sonal law  and  the  law  of  property — the  latter  including  two  kinds  of 
rights:  rights  over  things  and  obligations  (claims).  This  is  one  of  the 
very  reasons  why  it  has  been  difficult  for  jurisprudence  to  arrive  at  a 
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clear  view  of  the  problems  in  the  new  sphere.  A  strike,  a  lock-oul  or  a 
boycott  may  give  occasion  for  the  violation  of  the  old  well-known  rights, 
personal  rights  and  proprietary  rights.  Thus  violence  against  persr)ns  or 
property  may  occur  during  the  strike;  an  incitement  to  boycott  may  con- 
tain libels,  and  a  strike  and  lock-out  may  sometimes  mean  that  a  num- 
ber of  obligations  of  labour  contracts  are  broken.  But  according  to  their 
nature  the  strike,  lock-out  and  boycott  need  not  involve  at  all  these 
violations  of  persons,  things  or  contract.  When  therefore,  without  effect- 
ing these  violations,  they  must  nevertheless  in  many  cases  still  be  con- 
sidered as  torts,  they  must  have  violated  quite  another  right  than  the 
old,  well-known  ones  mentioned.  The  trade  union  promise  and  the  cartel 
promise  do  not  create  any  claim  or  obligation  in  the  usual  sense,  that  is 
obligations  to  deliver  things  or  money  or  to  work.  On  the  contrary,  this 
promise  makes  restriction  on  the  conditions  of  working. 

The  human  good  into  which  the  cartel,  trust  and  trade  union  agree- 
ments enter  and  in  their  way  try  to  protect,  and  which  is  disturbed  by 
such  actions  as  strikes,  lock-outs  and  boycotts,  must  therefore  be  a 
special,  independent  right.  Besides  the  two  old  well  known  rights,  the 
personal  rights  or  the  rights  of  man  (to  life  and  limb,  honour  etc.)  and 
the  proprietary  rights  there  is  a  third  equally  fundamental  right,  which 
can  be  defined  as:  the  right  to  acquire  economic  values  through  work. 
TTiis  right  gives  access  to  the  attairunent  of  economic  advantages,  not 
a  disposal  over  definite  results  of  work,  for  this  disposal  leads  us  into 
quite  another  group  of  rights,  namely  the  rights  of  property.  We  lack 
an  adequate  and  short  expression  for  this  right,  the  right  to  acquire 
economic  values  by  work  or,  shortly,  to  earn.  I  have  not  been  able  to  find 
any  better  English  expression  than:  The  right  to  earn;  and  therefore  I 
have  given  this  part  of  my  book  (Part  III,  p.  457)  this  expression  as  title. 

How  big  a  field  in  the  legal  life  of  the  people  the  rights  to  earn  really 
cover  will  be  seen  by  the  survey  pp.  234—35.  It  must  especially  be  em- 
phasised that  all  the  organisations  of  industry  and  trade,  the  trade  unions, 
the  cartels  and  trusts,  deeply  concern  men's  right  to  earn. 

So  long  as  the  individual  person  fights  alone  in  the  struggle  for 
existence  far  too  much  strength  and  capital  is  wasted  in  an  unplanned 
competition  in  the  life  of  earning:  there  are  too  many  engaged  in  the 
single  business  or  trade;  all  these  numbers— both  in  the  labour  market 
and  in  the  goods  market— compete  each  other  down,  either  to  destruction 
or  to  unreasonably  low  conditions  of  living;  and  the  want  of  plan  in 
production  leads,  especially  in  the  industries,  to  over-production  and  all 
the  consequent  waste  and  destruction  of  invested  capital.  In  this  chaos 
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and  distress  a  need  of  firm  direction  and  plan  arises  as  a  natural  ne- 
cessity; and  as  society  completely  neglected  its  task  here  under  Liberal- 
ism: that  of  creating  a  system  of  law  capable  of  giving  to  industrial  life 
a  firm  plan  and  guidance,  life  itself  undertook  the  creation  of  this  system 
of  law,  namely  by  way  of  associations;  out  of  chaos  and  distress  arose 
the  new  organisations  of  industry:  trade  unions,  employers'  unions, 
cartels  and  trusts.  In  the  larger  and  more  complex  conditions  of  the  pre- 
sent day  these  organisations  are  the  same  as  the  guilds  were  in  the 
smaller  and  simpler  communities  of  the  Middle  Ages:  attempts  to  secure 
the  means  of  living  for  the  workers  and  those  engaged  in  industries  or 
trades  through  a  system  of  rules  for  the  creation  of  a  fixed  plan  of 
economy  in  the  life  of  trade  and  industry.  As  I  pointed  out  in  the  first 
section,  the  rules  here  grow  out  of  life  itself,  from  an  internal  necessity, 
without  any  help  whatever  on  the  part  of  the  lawgivers;  on  the  contrary, 
many  hindrances,  as  shown,  are  put  in  the  way  of  the  new  organisations 
and  their  rules  by  the  State.  Notwithstanding  this  they  make  a  way  for 
themselves.  The  aim  of  all  these  organisations  as  their  highest  object 
is  that  all  rules  resolved  upon  by  them  for  the  exercise  of  trades  and 
industries — on  prices,  production,  wages,  hours  of  work,  etc.— must  be 
compulsory  rules  for  all  who  carry  on  the  business  or  trade  in  question. 

These  organisations  will  then — exactly  like  the  guilds  in  the  earlier 
Middle  Ages — by  actual  means  of  coercion  endeavour  to  force  those  who 
try  to  keep  outside  the  organisations  to  join  them.  Owing  to  the  increas- 
ing influence  of  the  organisations  new  ideas  of  honour  gradually  arise 
in  wide  circles  of  industrial  life,  as  well  as  of  industrial  morals,  on  the 
basis  of  which  the  organisations  condemn  all  workers  and  business  men 
who  work  or  carry  on  a  trade  outside  them,  as  individuals  who  will  not 
join  in  the  solidarity  of  their  fellows  in  trade,  who  attack  the  latter  from 
the  rear  in  the  struggle  for  existence;  and  one  is  considered  morally 
justified  in  persecuting  these  "disloyal"  elements,  these  "underbidders" 
of  the  cartel  prices,  these  "strike  breakers",  who  go  below  the  wages 
agreed  upon  by  their  fellow  workers  in  the  trade  union,  just  as  the  guilds 
persecuted  the  outsiders  and  underbidding  elements  with  abusive  names 
like  "bunglers"  and  "blacklegs"  or  with  other  morally  degrading 
epithets. 

That  for  which  the  industrial  organisations  are  fighting  then,  is  a  new 
state  of  law,  in  which  the  rules  for  the  exercise  of  the  trades  and  in- 
dustries are  obeyed  by  all;  but  as  no  rules  become  rules  of  law  without 
power,  and  as  the  social  system  of  law  here  refuses  its  co-operation,  or 
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even  counteracts  this  movement,  the  organisations  themselves  try  to  find 
an  actual  means  of  power  by  which  they  can  enforce  the  rules.  As 
shown,  they  have  found  it  in  the  boycott.  Boycotting  is  in  fact  the  private 
prosecution  of  the  organisations  in  the  industrial  life  of  the  present  day, 
or  their  taking  the  law  into  their  own  hands  towards  all  outsiders  who 
will  not  submit  to  their  rules. 

The  attitude  of  the  State  then,  towards  the  organisations,  is  on  the 
whole  marked  by  uncertainty  and  want  of  plan.  Both  in  the  hesitation 
of  the  State  to  recognise  the  organisations  and  the  agreement  upon  which 
they  rest,  the  association  agreement,  and  in  its  attempt  to  stem  the  tide 
of  persecution  of  outsiders  by  the  organisations,  by  means  of  boycotting, 
the  lawgivers  and  judges  have  an  instinctive  perception  that  it  is  a  great 
question  whether  these  organisations,  their  rules  and  actions,  can  al- 
ways be  said  to  be  beneficial,  from  the  point  of  view  of  social  welfare. 
The  old  view  of  the  English  law,  that  both  the  trade  union  of  the  workers 
and  the  trust  of  the  capitalists  are  a  conspiracy  against  the  good  of 
society,  contains  a  germ  of  truth.  When  the  workers  and  the  employers 
within  their  respective  associations  and  agreements  between  them  mutu- 
ally adopt  rules  for  wages  and  hours  of  work,  and  when  manufacturers 
and  merchants  in  cartels  and  trusts  adopt  rules  for  production  and  the 
prices  of  goods,  there  is  a  third  party  who  is  absent  at  all  these  rules 
and  agreements,  and  who  is  also  interested  in  them,  namely  the  rest  of 
the  community,  briefly  designated  as  the  consumers.  And  it  is  the  task 
of  the  law  towards  the  special  interests  of  classes  to  attend  to  the 
interests  of  society  as  a  whole. 

Faced  with  these  organisations  the  State,  so  far  as  I  can  see,  has  the 
choice  only  between  two  standpoints: 

1.  Either  totally  to  forbid  them  all,  both  trade  unions  and  employers' 
unions,  cartels  and  trusts,  to  break  up  those  in  existence  and  totally 
prohibit  with  punishment,  damages  and  injunctions,  every  kind  of  boy- 
cotting— this  was  the  standpoint  taken  by  the  law  during  the  first  period 
of  these  organisations — but  this  standpoint  is  only  right  if  these  associa- 
tions must  all  be  considered  to  be  detrimental,  or  in  the  main  detrimen- 
tal to  the  interests  of  society. 

Or  2.  permit  the  organisations  to  live  and  work  and  lay  down  rules 
for  the  exercise  of  trades  and  industries,  but  at  the  same  time  place  them 
under  the  control  of  the  State  and  lay  down  that  their  rules,  whether  for 
wages  and  hours  of  work,  for  prices,  production  etc.,  only  obtain  validity 
when,  after  a  critical  evaluation  they  are  confirmed  by  the  authorities. 
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This  standpoint  assumes  that  the  organisations,  when  they  are  con- 
trolled by  the  law  and  their  rules  have  been  critically  subjected  to  the 
judgment  of  the  latter,  can  be  a  great  social  benefit. 

But  the  intermediate  standpoint,  which  the  law  takes  up  in  most 
countries  at  the  present  day,  3,  namely  that  of  allowing  the  organisations 
to  operate  without  effective  control,  to  lay  down  their  rules  without 
demanding  their  confirmation  by  the  authorities,  and  of  allowing  them 
to  compel  those  outside  by  boycotting  to  follow  these  rules,  not  critically 
examined  by  the  State,  is  in  my  opinion  untenable.  And  the  purely  de- 
structive standpoint,  which  the  law  in  one  country,  U.  S.  A.,  takes  against 
a  special  group  of  organisation,  namely  the  trusts,  and  only  against  them, 
is  also  untenable. 

So  far  as  I  can  see,  the  community  in  the  time  to  come  will  need  a 
constructive  treatment  of  all  the  organisations,  of  cartels  an  trusts  as 
well  as  of  trade  unions.  Through  such  a  treatment  and  through  such  a 
treatment  alone  will  it  be  possible  to  find  a  solution  of  the  social  problem. 

So  long  as  such  a  new  constructive  system  of  law  is  not  found,  the  boy- 
cotting on  the  part  of  the  organisations  is  a  very  serious  question- 
often  of  the  very  existence — for  the  individuals  who  will  not  submit  to 
the  dictatorship  of  the  organisations.  Is  it  possible  for  the  courts  under 
the  present  state  of  law  to  protect  these  individuals  and  thereby  to 
counteract  the  abuses  of  the  organisations  and  their  striving  for  the 
monopoly?  If  this  is  not  possible  we  must  try  to  find  the  comprehensive 
solution  of  all  the  social  problems  involved  in  the  life  of  the  organisa- 
tions. 

I.   The  boycott  and  the  monopoly  of  the  organisations. 

In  the  foregoing  section  I  have  tried  to  analyse  the  experiences  of  the 
courts  of  the  great  industrial  countries  in  dealing  with  the  boycott-problem. 
On  the  basis  of  these  and  other  experiences  it  will  be  possible  to  establish 
some  leading  principles  of  law  which  ought  to  be  followed  in  every  civilised 
country — also  towards  the  boycotts  outside  the  industrial  organisations. 

As  a  rule  an  action  that  is  lawful,  when  performed  by  an  individual, 
is  also  lawful  when  performed  by  several  persons  together.  But  in  a  few 
special  domains  experience  shows  that  an  action,  even  though  it  be  law- 
ful when  performed  by  a  single  person,  may  become  unlawful  when 
performed  by  several  persons  in  union,  as  it  is  really  far  more  dangerous 
and  more  injurious  to  the  community  when  performed  by  several  per- 
sons together.  In  industrial  life  too,  the  first  general  proposition  holds 
good;  illoyal  conduct  which,  though  not  libellous,  injures  a  rival,  is 
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equally  unlawful  or  lawful,  according  to  circumstances,  whether  uttered 
by  a  single  person  or  by  several  in  unison.  But  in  boycott  actions  a 
special  illegality  occurs  with  the  action  of  several  persons  together.  A 
single  person  is  freely  allowed  to  break  off  a  trade  connection  with  an- 
other, whether  it  be  buying  of  him,  working  for  him  and  the  like;  and 
it  does  not  matter  what  the  motives  are  for  this  break.  Everyone  must 
freely  be  able  to  choose  his  connections,  from  personal  taste  or  other 
individual  reasons.  But  the  breaking-off  of  several  persons  in  unison- 
after  a  common  decision — of  a  trade  connection  with  another,  can  accord- 
ing to  circumstances  become  unlawful').  Boycotting  consists  exactly  in 
one  such  common,  planned  breaking-ofj  of  a  trade  or  business  connec- 
tion. And  an  incitement  to  boycott,  whether  it  be  directed  against  a  single 
person  or  several,  is  as  a  rule  unlawful.  This  is  not  the  case,  though, 
where  a  special,  objective  reason  can  be  given  for  the  incitement.  Before 
a  boycott  incitements  to  this  must  necessarily  pass  from  one  to  another. 
Boycott  or  the  breaking-off  effected  after  a  common  resolution  of  a 
business  connection,  and  incitement  thereto,  is  therefore  in  the  following 
dealt  with  alike  as  regards  illegality  or  lawfulness.  Strike  and  lock-out 
fall,  as  will  be  seen,  under  the  concept  of  boycott  in  the  right  compass 
of  the  latter.  These  two  actions  are  only  sub-species  of  boycott,  tending 
to  breaking-off  a  trade  connection  between  employers  and  workers. 

The  first  two  leading  principles  then,  which  can  be  set  up,  are,  from 
what  has  been  indicated,  these: 

1.  A  single  person's  breaking-off  of  business  connections  with  another 
is  lawful  and  no  reasons  need  be  given  for  its  justification. 

2.  The  breaking-off  of  business  connections  with  another  by  several 
persons  after  a  common  resolution,  also  called  boycott,  and  incitement 
thereto,  is  unlawful,  unless  there  is  no  malicious  motive  and  a  real, 
objective  reason  can  be  given  for  the  breaking-off  or  the  incitement,  i.e., 
given  in  such  a  way  that  the  court  will  find  that  the  boycott  or  the  incite- 
ment to  boycott  is  based  on  such  reason.  As  a  real  reason  may  be 
mentioned  as  an  example:  a  business  man  who  has  again  and  again 


1)  Lord  Brampton  says  in  the  judgment  in  Quinn  v.  Leathern:  "Much  con- 
sideraition  of  the  matter  has  led  me  to  be  convinced  that  a  number  of  actions 
and  (things  not  in  themselves  unlawful  if  done  separately  without  conspiracy, 
may,  with  conspiracy,  become  dangerous  and  alarming,  just  as  a  grain  of 
gunpowder  is  harmless,  but  a  pound  of  it  may  be  highly  destructive".  In  pubUc 
legal  affairs  it  is  justly  assumed  that  even  if  the  resignation  of  a  single  govern- 
ment official  from  his  office  is  lawful,  tihe  collective  resignation  of  officials 
from  their  public  duties  is  an  unlawful  strike. 
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proved  to  be  unreliable  with  regard  to  fulfilling  agreements,  or  negligent 
with  regard  to  payments.  Boycotting  (including  strike  and  lockout)  may 
also  be  justified  when  it  is  applied  as  a  means  of  compelling  the  boy- 
cottee  to  pay  a  demand  which  he  is  legally  bound  to  pay. 

On  the  other  hand  boycotting  (including  strike  and  lockout)  is  con- 
trary to  law  when  it  is  applied  as  a  means  of  enforcing  a  payment  which 
the  boycotted  person  is  not  legally  under  obligation  to  pay,  regardless 
of  whether  he  may  be  morally  bound  to  do  so  or  not,  as  the  judgment  on 
the  case  cannot  be  entrusted  to  the  boycotters. 

Altogether  a  boycott  must  be  contrary  to  law  when  it  is  executed  for 
moral,  religious  or  national  reasons,  as  it  is  too  dangerous  socially  to 
leave  the  judgment  on  such  cases  to  private  associations.  Thus  a  boycott 
or  incitement  to  boycott  cannot  be  permitted  merely  because  the  boy- 
cotters  or  inciters  to  boycott  find  the  purely  private  conduct  of  the  boy- 
cotted person  immoral,  or  because  they,  as  Protestants,  disapprove  of 
him  because  he  is  a  Catholic  or  vice  versa,  or  because  he  is  irreligious, 
or  because  he,  for  instance,  in  border  districts,  has  other  national  views 
than  the  boycotters.  On  the  other  hand  it  must  be  regarded  as  a  real, 
objective  reason  when,  for  instance,  a  number  of  business  or  trades- 
people boycott  a  newspaper  (cease  to  be  subscribers  or  omit  advertise  in 
it),  because  it  directly  or  indirectly  incites  to  rebellion,  revolution  or 
shows  altogether  unlawful  tendencies.  Here,  as  in  the  above-mentioned 
case  of  unreliability  and  negligence  with  regard  to  payments,  the  person 
boycotted  has  committed  unlawful  actions  which  give  natural  reasons 
for  boycotting. 

A  boycott  is  unlawful,  when  it  is  applied  in  order  to  enforce  anything 
contrary  to  law,  e.g.,  breach  of  contract. 

-  In  accordance  with  the  statements  given  above  it  is  also  unlawful  when 
for  instance  trade  unions  withdraw  the  entire  deposits  of  the  members 
of  the  trade  unions  in  order  to  compel  the  bank  to  give  a  hazardous 
credit  to  an  enterprise  and  the  like.  In  these  cases  a  real  objective  reason 
for  the  boycott  is  also  lacking. 

Meanwhile  a  certain  number  of  exceptions  must  be  made  to  the  prin- 
ciple pointed  out  here,  that  boycotting  is  unlawful  when  not  based  on 
an  objective  reason,  which  exceptions  are  generally  recognised  in  the 
law  of  most  countries. 

3.  Strike  and  lockout  for  alterations  in  wages,  hours  of  work  and  other 
general  conditions  of  labour  are,  in  the  present  state  of  the  law,  con- 
sidered to  be  legal,  quite  regardless  of  whether  the  rise  in  wages,  reduc- 
tion of  wages,  shortening  or  lengthening  of  hours  of  work  or  the  like 
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aimed  at  by  the  strike  or  lockout  concerned,  must  be  considered  socially 
defensible  or  indefensible.  An  exception  to  this  is  that  government  offi- 
cials are  not  entitled  to  strike. 

Apart  from  these  general  labour  conditions  the  lawfulness  of  strike 
and  lockout  must,  on  the  other  hand,  be  judged  according  to  the  chief 
principle  under  2.  A  strike,  for  instance,  in  order  to  enforce  an  alteration 
in  the  method  of  managing  a  factory,  can  therefore  only  be  lawful  if 
the  alteration  can  be  said  to  be  based  on  an  objective  good  reason.  A  strike, 
lockout,  a  boycott  altogether  in  order  to  prevent  someone  from  setting  uj) 
or  purchasing  a  factory  is  unlawful  because  such  an  interference  in  a 
persons'  liberty  of  disposal  can  not  be  based  on  an  objective  reason.  It 
ought  only  to  be  possible  for  the  authorities  to  undertake  such  interference, 
and  only  within  the  distinct  warrant  of  a  statute. 

4.  A  boycott  which  is  kept  within  the  members  of  a  union,  the  incite- 
ment to  the  latter  to  boycott  a  person  A,  being  sent  only  to  the  members, 
e.g.,  in  the  paper  issued  to  members  of  the  union,  is  lawful  when  the 
incitement  does  not  contain  libellous  or  other  unlawful  observations 
about  A  and  is  not  influenced  by  any  malicious  motive.  The  "black  lists" 
of  the  industrial  organisations,  inter  alia,  of  unreliable  payers,  under- 
bidding master  workmen,  strike  breakers  and  the  like  are  therefore  law- 
ful, under  the  conditions  given. 

5.  A  public  incitement  to  boycott,  e.g.  in  handbills,  placards  posted  on 
houses  or  carried  about  in  the  streets,  in  daily  newspaper  and  the  like,  is, 
on  the  other  hand,  contrary  to  law%  unless  the  boycott  (including  also 
strike  and  lockout)  can  really  and  objectively  be  founded  on  reason  by 
the  conduct  of  the  boycottee. 

According  to  this  principle  the  incitement  to  strike  by  strike  pickets 
will  also  as  a  rule  be  unlawful.  From  the  experience  of  the  police  in  all 
countries,  agreeing  with  this,  the  persuasive  attempts  of  the  strike  pickets 
give  incessant  occasion  to  disturbances,  riots  and  the  like,  and  ought 
therefore  to  be  prohibited,  for  the  sake  of  keeping  order  alone').  In  the 
most  recent  times,  during  which  the  trade  unions  have  grown  very  strong, 

1)  After  the  very  careful  investigations  and  exceedingly  comprehensive  and 
quite  impartial  examinations  of  witnesses  carried  out  by  the  English  Royal 
Commissdon  of  1906,  dt  is  established  tiiat  "peaceful  picketing"  practically  does 
not  exist  in  reality.  These  declarations  are  confirmed  by  the  practice  of  the 
poHce  in  Germany  and  France.  It  is  clear  that  the  occupation  by  the  workers 
of  factories  (where  strike  has  been  declared)— which  has  been  employed 
especially  in  France  during  the  years  up  to  the  world  war  1939.  under  the 
weak  governments  which  the  country-  had  then— is  in  itself  contrary  to  law, 
solely  because  it  is  an  illegal  trespass  on  the  property  of  another. 
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the  labour  movement  has  not,  by  the  way,  had  any  particular  need  of 
strike  pickets.  For  the  rest  it  is  to  be  noted  that  the  escort,  against  their 
will,  of  persons  who  are  willing  to  work,  from  the  place  where  they  work 
to  their  homes,  is  unlawful,  because  it  is  a  violation  of  personal  right. 

6.  The  incitement  of  a  union  A's  or  a  person,  B's,  to  G  to  break  off 
connection  with  D,  with  the  additional  remark  that  if  C  does  not  break 
off  with  D,  A  or  B  will  break  off  with  C,  is  lawful  under  the  following 
conditions:  1)  when  the  incitement  is  not  made  publicly,  2)  when  it  does 
not  contain  libellous  or  other  illegal  utterances,  and  3)  when  the  motive 
is  solely  the  defence  or  maintenance  of  A's  or  B's  economic,  trade  or  pro- 
fessional interests,  and  not  a  personal  motive,  such  as  vindictiveness,  or 
other  irrevelant  and  unjustifed  reasons.  In  consequence  of  this  point  of 
view  the  following  boycott  incitements  will  be  lawful:  the  incitement  of 
a  trade  union  to  an  employer  to  dismiss  unorganised  workers,  the  incite- 
ment of  an  employers'  union  to  a  business  man  not  to  deliver  goods  to  an 
unorganised  master  craftsman,  the  incitement  of  a  cartel  or  trust  to  break 
off  connection  with  a  person  or  a  company  which  refuses  to  join  the 
cartel  or  the  trust,  all  under  threat  of  determining  themselves  to  break 
off  connection  with  the  person  or  the  company,  if  they  refuse  to  break 
off  with  the  boycottee — provided  that  the  conditions  pointed  under  1),  2) 
and  3)  are  fulfilled.  It  follows  from  demand  3)  that  the  persecution  by  a 
trade  union  of  a  worker,  after  the  latter  has  offered  to  become  a  member 
of  the  trade  union,  that  is,  a  sort  of  punishment,  is  contrary  to  law. 

From  the  points  of  view  given  here  sympathy  strikes  and  sympathy 
lockouts  will  as  a  rule  be  lawful. 

It  must  always  be  possible  to  bring  before  the  courts  the  question  of 
whether  an  exclusion  of  a  member  of  a  trade  union,  an  employers'  union, 
a  cartel  or  the  like  is  really  warranted,  as  such  exclusion  is  as  a  rule  of 
importance  to  the  welfare  of  the  member  concerned,  and  the  courts 
should  not  confine  themselves  to  deciding  whether  the  exclusion  is  au- 
thorised by  the  words  in  the  rules  of  the  union,  but  must  judge  inde- 
pendently how  far  the  exclusion  is  based  on  a  real,  objective  reason  by 
the  whole  conduct  of  this  member. 


The  most  valuable  result — both  from  a  purely  human  and  a  juridical 
point  of  view — which  we  have  attained  through  the  foregoing  investiga- 
tion of  the  experiences  about  boycotting  in  modern  industrial  life,  is  the 
fundamental  breach  of  the  old  juridical  dogma:  that  an  action,  in  itself 
lawful,  shall  not  be  unlawful  on  account  of  a  malicious  motive.  In  French 
and  German  law  the  general  principle  has  been  established,  that  where 
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a  person  uses  his  right,  for  instance  his  properly,  this  use  will  become 
unlawful,  if  the  motive  for  it  is  exclusively  that  of  injuring  another  (in 
French  language  called:  abus  de  droit,  cf.  the  German  Code  §  220).  But 
even  in  English  law  where  this  abuse  of  rights  as  a  general  rule  is  not 
unlawful  (cf.  Bradford  Corporation  v  Pickles)  the  great  judges  (in  the 
Mogul  case,  Quinn  v.  Leathern  etc.)  have  succeeded  in  establishing  the 
principle  that  a  boycott  which  otherwise  is  lawful  will  become  unlawful 
(as  a  conspiracy)  when  its  motive  is  malicious,  i.e.  when  the  boycott  is 
organised  exclusively  with  the  intention  of  injuring  another. 

The  principles  maintained  above  on  the  legality  or  illegality  of  boy- 
cotting hold  good  for  the  industrial  organisations  here  dealt  with— trade 
unions,  employers'  unions,  cartels  and  trusts— so  long  as  the  present  stale, 
of  law  prevails  in  the  community.  But  these  principles  must— even  if  the 
legal  position  of  these  organisations  is  totally  changed — also  hold  good 
in  the  future  for  the  boycotting  of  other  organisations — whether  these 
organisations  are  of  an  economic,  political,  national,  religious  or  other 
personal  kind.  These  principles  are  altogether  to  be  understood  as  certain 
rules  of  seemliness,  which  it  must  always  be  obligatory  in  a  civilised 
community  to  keep  in  the  exercise  of  a  boycott. 

Bui,  with  the  group  of  organisations  mentioned, — trade  unions,  cartels 
and  trusts, — society  cannot  in  the  long  run  remain  at  the  general  state 
of  law  hitherto  prevailing  in  the  states,  that  is,  by  allowing  them  to  act 
and  gain  power,  and  confining  themselves  to  maintaining  the  principles 
of  seemliness  mentioned  for  their  boycott  persecution.  For  these  organi- 
sations are  quite  able  to  keep  to  these  principles  of  seemliness  within 
their  boycott  persecutions,  and  yet  to  win  power  in  industrial  life. 
Through  the  boycott  forms  permitted,  mentioned  above  under  2,  3,  4,  5  and 
6,  these  organisations  have  in  fact  in  the  course  of  the  last  two  generations 
more  and  more  compelled  those  outside — unorganised  workmen  or  masters, 
manufecturers  and  merchants — to  become  members  of  the  trade  unions, 
employers'  unions,  cartels  and  trusts. 

Experience  thus  shows  that  the  legal  rules  concerning  boycott  cannot 
prevent  the  big  industrial  organisations  from  reaching  their  aim,  the 
power  in  industrial  life:  the  monopoly.  And  the  compulsory  dissolu- 
tion of  one  group  of  the  organisations,  the  trusts,  is  not  the  right  way 
either.  Therefore,  in  my  opinion,  the  community  at  last  will  have  to  go 
deeper  into  the  investigation  of  the  advantages  and  disadvantages  of  all 
these  organisations  and  try  to  find  a  solution  of  all  the  social  problems 
which  lie  hidden  in  these  organisations. 
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II.  A  new  social  system  of  law. 

It  must  not  be  overlooked  that  these  organisations  of  industry  often 
with  their  rules  pursue  certain  ideal  aims:  solidarity  and  union,  which 
are  of  social  value,  even  though  these  qualities  are  only  exercised  w'ithin 
a  limited  circle,  a  particular  trade  or  industry,  and  moreover  a  qualita- 
tive standard  of  production,  the  prevention  of  an  unrestrained  competi- 
tion, leading  to  a  waste  of  values  and  conditions  of  living  unworthy  of 
human  beings,  altogether  to  a  plan  and  system  in  production  and  turn- 
over which  the  community  has  neglected  to  carry  out.  In  so  far  the  pri- 
vate legal  prosecution  of  these  organisations,  boycott  against  those  who 
want  to  stand  outside,  is  justified.  But  on  the  other  hand  it  is  to  be 
understood  that  these  organisations  of  industry,  those  of  the  workers  as 
well  as  those  of  the  employers,  of  the  cartels  and  trusts,  as  they  only 
pursue  exactly  the  interests  of  a  particular  trade  or  industry,  in  the 
more  special  shaping  of  their  rules  of  law — on  wages  and  prices  of 
goods,  hours  of  work  and  limitation  of  production  and  the  like — solely 
or  in  the  main  have  their  own  economic  advantage  in  view. 

The  task  of  the  lawgiver  in  this  field  then,  must  in  my  opinion  be 
to  preserve  these  organisations,  to  develop  what  is  good  in  them,  the 
ideals  for  plan,  order  and  solidarity  in  industrial  life  that  they  pursue, 
and  at  the  same  time,  in  the  interest  of  all  the  rest  of  the  community, 
to  limit  their  economic  gains  to  a  reasonable  size,  which  on  the  one 
hand  contains  sufficient  encouragement  to  continued  organisation  and 
solidarity,  but  on  the  other  hand  creates  a  just  balance  between  the 
profits  of  these  classes  of  the  population  and  trades,  and  the  profits  of 
all  the  other  classes  and  trades  or  industries. 

In  this  formula  of  experience,  which  one  might  perhaps  call  the  for- 
mula of  justice  in  trade  and  industry,  it  is  to  be  found  that  the  frag- 
mentary intervention  in  these  organisations,  hitherto  undertaken  by 
legislation  in  even  the  most  progressive  countries  in  this  field,  must  be 
considered  to  have  failed. 

Thus,  for  instance,  after  the  Danish  statute  of  4th  October  1919 
the  organisations  of  workers  and  employers  and  the  questions  of 
wages,  hours  of  work,  etc.,  are  subject  to  special  authorities,  partly  an 
arbitration  court  (which  judges  in  cases  on  the  collective  agreements 
entered  upon  between  these  organisations,  on  the  wages  and  time 
mentioned,  on  the  correct  interpretation  of  these  agreements,  etc.)  and  a 
board  of  conciliation  which  mediates  in  the  struggles  between  workmen 
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and  employers  and  tries  to  create  new  agreements.  Cartels  and  trusts, 
however,  and  the  prices  of  goods  fixed  by  them,  are  dealt  with  accord- 
ing to  quite  another  law,  namely  the  statute  on  agreements  on  prices. 
of  18th  May  1937,  and  by  this  law  submitted  to  quite  another  authority, 
the  Council  on  Control  of  Prices;  and  the  prices  of  agricultural  produce 
are  fixed  by  a  third  authority,  namely  by  the  Ministry  of  Agriculture 
and  the  Parliament  (Rigsdag)  after  negotiation  with  the  organisations 
of  agriculture.  There  is  no  collaboration  between  all  these  authorities 
for  fixing  wages  and  prices,  and  consequently  there  is  no  survey  of  all 
the  conditions  affecting  them,  and  the  carefully  adjusted  comprehensive 
valuation  of  the  work  contributed  by  the  different  classes  of  industry' 
and  population,  which  alone  can  give  just  wages  and  prices.  A  similar 
disunited  state  of  law  is  to  be  met  with  in  other  countries.  Thus  in 
Norway  there  is  also  a  labour  court  and  a  board  of  conciliation  for  the 
settlement  of  questions  on  wages  and  the  like,  cf.  statute  of  5th  May 
1927,  and  a  special  authority  of  control  to  supervise  cartels  and  trusts, 
their  prices  and  modes  of  procedure,  in  accordance  with  the  Trust  Law 
of  12th  March  1926.  In  the  Anglo-Saxon  countries  rules  have  usually  only 
been  given  in  limited  spheres  for  the  fixing  of  wages  for  work,  and  in  the 
countries  where,  as  in  the  United  States  and  England,  there  have  also 
been  interventions  in  regard  to  cartels  and  trusts,  special  authorities  have 
likewise  been  established,  which  are  not  connected  with  the  authorities  for 
the  regulation  of  wages,  cf.  on  the  American  and  English  trust  legislation 
p.p.  539 — 47.  Even  in  countries  like  Germany  and  Italy  under  the  totali- 
tarian rule,  the  industrial  problems  were  also  divided  between  different 
authorities.  Workers  and  employers  were  during  the  Nazi-Regime  organ- 
ised in  the  great  common  association  called  the  German  Labour  Front, 
cf.  the  ordinances  of  24th  October  and  11th  November  1934;  and  special 
authorities  of  mediation  (Treuhander)  tried  to  bring  about  collective 
agreements  on  wages  and  other  conditions  of  labour.  Independently  of 
this,  however,  in  the  sphere  of  cartels  and  trusts  a  control  over  these  orga- 
nisations (statutes  of  15th  July  1933,  11th  December  1934)  had  been  intro- 
duced through  a  cartel  court  and  other  authorities.  Nor  was  in  Italy  the 
question  of  wages  and  prices  subject  to  any  more  searching  common 
treatment  according  to  a  fixed  plan.  Workers  and  employers  were  also 
here  associated  in  common  organisations,  here  called  corporations,  ac- 
cording to  the  Labour  Law  (Carta  del  Lavaro)  of  1927:  these  corpora- 
tions had  to  prepare  collective  agreements,  tariffs  for  business  services 
and  contributions.  It  was  intended  that  the  industrial  life  of  the  whole 
countrv  was  to  be  organised  in  corporations,  and  that  prices  of  the  most 
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important  goods  consumed  were  also  to  be  subject  to  the  corporations. 
But  is  was  doubtful  whether  the  corporations  would  really  arrive  at  a 
practical  exercise  of  the  great  authority  attributed  to  them  on  paper. 
Here  it  was  a  weakness  that  the  corporations  were  wholly  subject  to 
the  control  of  the  Fascist  Party. 

That  Ihe  isolated  treatment  by  special  authorities  of  the  various  orga- 
nisations and  their  conditions  is  unfortunate  from  a  community  point 
of  view,  can  be  shown  through  the  practical  results  of  this  isolation  and 
special  treatment.  Thus  where  the  wages  for  work  and  the  hours  of 
work,  etc.,  are  decided  by  negotiation  and  the  consequent  collective 
agreements  between  the  chief  organisations  of  the  trade  unions  and 
employers'  unions,  the  employers  will  no  doubt  to  a  certain  degree 
endeavour  to  restrain  the  rise  of  wages  and  the  shortening  of  the  hours 
of  work,  and  in  so  far  really  act  in  the  interest  of  the  rest  of  the  com- 
munity, the  other  classes  of  the  population,  but  also  only  to  a  certain 
degree.  A  point  will  come  at  which  the  employers,  without  detriment  to 
themselves,  can  give  way  to  the  demands  of  the  workers,  as  the  organisa- 
tions can,  within  a  certain  compass,  throw  the  economic  consequences 
of  the  higher  wages  and  shorter  hours  of  work  over  on  the  great  general 
public  of  consumers  through  higher  prices  of  goods;  and  this  they  will 
be  able  to  do  in  so  much  a  higher  degree  they  are  organised  as  masters 
and  manufacturers  in  cartels  and  trusts.  But  this  will  mean  again,  that 
neither  the  organisations  themselves  nor  the  authorities  of  conciliation 
which  fix  the  tariff  of  wages  when  the  organisations  cannot  arrive  at  an 
agreement  about  the  collective  contracts,  can  get  to  the  root  of  the 
question  of  wages  nor  bring  about  a  solution  which  would  be  just  to  the 
whole  community,  without  also,  during  the  negotiations,  bringing  in  the 
effects  of  the  wages  and  the  like  on  the  question  of  prices;  but  this  is 
dealt  with  by  quite  other  organisations,  cartels  and  trusts,  which  belong 
to  other  authorities;  and,  though  these  may  be  able  to  consider  and  settle 
the  prices  of  these  organisations,  they  are  on  the  other  hand  debarred 
from  taking  up  and  dealing  with  the  question  of  wages,  which  constitute 
an  essential  part  of  the  price,  as  this  question  belongs  to  quite  another 
authority,  the  above-mentioned  authority  of  conciliation  or  the  like. 
This  cleavage  leads  in  the  first  place  to  a  weakening  of  the  responsibility 
of  each  of  these  isolated  authorities,  each  working  separately,  as  on  the 
one  hand  the  authority  of  conciliation  can  justly  maintain  that  although 
it  is  aware  that  the  wages  for  work  fixed  by  it  take  effect  in  quite  another 
department,  that  is,  the  prices  of  goods,  it  has  not  any  time  any  survey, 
any  deeper  insight  and  any  authority  over  these  prices,  and  that  it 
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cannot  therefore  ultimately  lake  upon  itself  any  responsibility  for  them, 
while  on  the  other  hand  the  cartel  and  trust  authority  can  with  equal 
justice  maintain  that  it  can  only  concern  itself  with  prices  and  try  to 
regulate  them  according  to  a  certain  judgment  on  what  is  "reasonable" 
or  "undue",  but  that  it  can  not  have  any  duty  to  make  a  thorough 
investigation  of  the  influence  of  wages  on  the  prices  of  goods  in  in- 
dividual circumstances,  as,  after  all,  it  has  no  influence  on  wages  for 
work,  which  belongs  to  quite  another  authority,  and  that  consequently 
in  the  last  resort  it  cannot  have  any  responsibility  either  in  that  respect. 
But  besides  this  cleavage  of  authority  and  responsibility  this  state  of  the 
law  leads,  in  the  next  place,  to  a  great  deal  of  waste  of  work,  as  these 
authorities,  working  each  by  themselves,  often  happen  to  fix  new  rates 
of  wages  for  work  and  prices,  for  which  there  is,  broadly  speaking, 
really  no  need  from  a  social  point  of  view.  As  the  greater  part  or  an 
essential  part  of  the  price  of  goods  is  in  reality  decided  by  the  wages 
in  that  series  of  trades  whose  aggregate  produce  is  a  certain  commodity, 
a  rise  in  wages  in  all  or  a  great  number  of  trades  only  means,  for  the 
workers,  that  the  community  gives  it  with  one  hand — in  the  shape  of 
higher  wages — but  takes  it  with  the  other — in  the  shape  of  higher  prices 
for  goods,  which  of  course  the  workers  have  also  to  pay.  And  for  the 
other  consumers,  especially  the  agriculturists,  the  higher  prices  decided 
by  cartels  or  trusts  for  a  large  number  of  goods  and  services  rendered  in 
commerce,  handicrafts  and  industry,  mean  that  in  return  in  their 
negotiations  with  a  third,  isolated  authority,  they  must  demand  from  it 
such  prices  for  their  produce  in  the  coming  arrangements  on  corn,  butter 
and  meat,  that  they  are  indemnified  for  the  rise  in  wages  passed  by  the 
first  authority,  and  the  prices  of  goods  fixed  by  the  second.  But  then  the 
game  between  these  different  social  authorities  can  start  over  again,  with 
a  new  rise  in  wages  in  consequence  of  the  higher  prices  of  foodstuffs,  etc. 
It  is  this  development  of  wages  and  prices  which  has  justly  been  called 
the  endless  screw,  and  which  cannot  effectively  and  durably  be  stopped 
under  the  present  state  of  law.  The  deepest  cause  of  this  wage  and 
price  development  lies,  as  I  have  pointed  out,  not  in  economic  life  itself; 
but  in  a  wrong  system  of  law,  under  which  the  authority  for  the  condi- 
tions of  development  in  wages  and  prices  is  split  up  among  a  number 
of  different  authorities  working  in  isolation. 

None  of  the  earners,  neither  the  workers,  manufacturers,  master 
workmen,  agriculturists  or  others,  are  really  interested  in  continually 
rising  wages  or  prices  of  goods,  as  the  immediate  advantages  thereof 
continually  disappear  again  in  consequence  of  the  throwing  over  of  the 
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higher  wages  on  the  prices,  and  of  the  rise  of  the  latter  again  on  the 
wages  for  labour.  On  the  contrary,  they  are  all  interested  in  stable  wages 
and  prices,  by  which  everyone  obtains  decent  conditions  of  living  and 
altogether  a  remuneration  for  his  work  which  is  just  in  proportion  to 
the  remuneration  paid  to  other  earners,  whether  in  kindred  or  different 
trades  or  industries. 

But  such  just  and  stable  wages  and  prices  can  only  be  reached  when 
the  total  conditions  of  wages  and  prices,  and  the  total  organisations  of 
trades  and  industries  and  their  boycotting  are  placed  under  one  and  the 
same  central  legal  authority  for  final  assessment  and  settlement. 

If,  in  the  present  state  of  the  law,  all  the  different  authorities  here 
concerned,  conciliation  boards,  labour  courts,  controlling  commissions 
of  cartels  and  trusts,  etc.,  were  abolished  and  superseded  by  a  com- 
mon central  judicial  authority,  this  simplification  would  achieve  the 
result  1)  that  the  work  of  control  would  be  correctly  carried  out,  with  an 
investigation  that  would  go  to  the  root  of  all  aspects  of  the  question,  and 
2)  that  when  the  work  had  thus  been  performed  thoroughly  and  compre- 
hensively, it  would  in  the  future  be  the  saving  of  a  great  deal  of  work 
which  is  now  wasted  on  the  repeated,  isolated  treatment  by  different 
authorities  of  the  various  aspects  of  the  same  question.  Thus  when  the 
central  authority  has  in  this  way  dealt  with  the  question  of  a  rise  in 
wages  in  a  certain  trade,  it  ought  at  the  same  time  to  take  into  considera- 
tion, after  hearing  the  statement  of  the  cartel  or  trust  concerned,  whether 
such  rise  will  entail  a  rise  in  the  prices  of  the  goods  of  the  trust  or  cartel. 
This  would  again  entail  an  investigation  of  the  conditions  of  prices  and 
production  of  the  cartel  of  trust  (questions  about  over-capitalisation  and 
the  like),  the  profits  of  the  capital  in  proportion  to  the  wages  for  work. 
And  conversely,  this  central  authority,  if  it  had  to  deal  with  the 
proposals  of  a  cartel  or  trust  to  raise  the  price  of  goods,  would  at  the 
same  time  have  to  examine  the  question,  partly  whether  the  wages  of 
the  workers  employed  by  the  cartel  or  trust  were  already  reasonable,  or, 
if  not,  whether  they  could  be  improved  through  the  raising  of  prices,  and 
partly,  whether  this  raising  of  prices  would  mean  any  appreciable 
increase  in  the  cost  of  living  for  the  broad  class  of  the  population,  in- 
cluding among  them  the  workers. 

How  close  the  connection  is  in  practical  life  between  the  wages  for 
work  and  the  prices  of  goods,  can  be  seen  from  a  searching  investigation 
once  undertaken  in  England  of  the  conditions  of  a  certain  industry, 
naimely  that  of  coal-mining.  This  industry  has  in  recent  times  in  England 
several  times  been  the  subject  of  government  investigation  and  control. 
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Mr.  Auckland  Geddes,  President  of  the  Board  of  Trade,  reported  in 
Parliament  in  1920  that  the  coal-mining  industry  might,  with  his 
approval,  raise  the  price  per  ton  of  coal  by  6  shillings,  and  he  gave  as  a 
reason  an  excellent  total  account  for  this  assessment  of  price.  Not  a 
single  but  a  whole  collection  of  causes  really  lay  behind  this  formation 
of  prices.  In  the  first  place  the  decrease  of  railway  traffic  was  an  element 
in  this  sum  of  causes.  The  eight-hour  working  day  had  been  introduced. 
It  therefore  took  longer  time  to  get  the  trucks  out  to  their  destination  at 
the  mines.  In  consequence  of  this  reduction  in  the  hours  of  work 
transport  of  course  became  far  more  laborious  and  expensive.  In  addi- 
tion, there  were  the  increased  freights  in  the  coasting  trade.  To  what 
were  these  increased  freights  due?  They  were  due,  as  he  showed  in 
detail,  to  the  higher  wages  and  less  work  given.  As  another  factor  in  the 
coherence  of  causes  he  mentioned  that  when  less  work  is  done  in  a 
single  industry,  this  spreads  its  effects  to  all  the  others.  There  were, 
moreover,  difficulties  in  getting  steel  rails  and  machines  out  to  the  mines, 
because  less  work  was  done  and  higher  wages  were  paid  in  the  steel 
industry,  and  finally,  higher  wages  were  paid  in  the  mines  themselves, 
but  at  the  same  time  as  the  higher  wages  less  work  was  contributed. 
Through  detailed  statistics  he  showed  the  absence  of  the  miners  from 
the  mines  for  various  purposes;  the  percentage  of  absentees  amounted  to 
10.7  per  cent  in  1913,  but  in  1919  to  13  per  cent.  The  production  per  unit 
of  time  in  1913  was  19.8  tons,  but  in  1919  it  was  17.1  tons.  If  the  whole 
of  this  mass  of  causes  were  gathered  up  from  industry  to  industry,  from 
auxiliary  industry  supporting  mining  industry,  to  that  industry  itself,  in 
order  to  judge  from  it  the  influence  of  this  mass  on  the  formation  of  price,  at 
what  result  does  one  arrive?  In  1913  the  price  per  ton  sold  was  11  shillings, 
but  in  1919  it  was  29  s.  3V2d.  and  out  of  this  the  wages  alone  amounted 
to  21s.  3V2d.  while  the  wages  in  1913  were  6s.  10V2d.  Of  the  29s.  3V2d. 
the  mining  manager's  share  amounted  to  Is.  lid.  now  in  1919,  and  to  2s. 
V2  d.  in  1913.  Here  is  a  case  in  which  the  employers  consented,  in  the 
interests  of  the  community,  to  limit  their  profit  as  much  as  possible.  And 
these  Is.  lid.,  it  must  be  noted,  are  not  merely  the  profit  of  the  mine 
owners,  but  also  the  rent  paid  for  the  so-called  mining  rights,  the 
royalties.  The  employers  agreed  to  the  limitations  of  the  profits  to  this 
Is.  lid.  But  what  did  those  few  pence  more  or  less  mean  in  that  ocean 
called  the  sale  price,  the  29s.  3V2d.  of  which  the  wages  alone  amounted 
to  21s.  3V2d.!  In  other  words  the  wages  amount  to  75  per  cent  of  the  sale 
price,  while  the  mine  owner's  profit  amounts  to  5  per  cent. 

It  is  often  very  difficult  to  state  definitely  how  big  a  percentage  the 
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wages  constitute  out  of  the  aggregate  cost  of  the  production  of  a 
particular  commodity.  If,  for  the  production  of  a  commodity,  other  than 
the  pure  raw  materials  are  required  besides  the  work,  that  is,  semi- 
manufactured goods,  products  altogether,  which  are  supplied  by  other 
industries  or  handwork,  and  which  therefore  include  wages  or  labour 
costs — including  wages  for  transport  labour — all  these  labour  expenses 
must  of  course  also  be  included,  when  all  the  percentage  amount  of 
wages  in  the  price  of  the  commodity  has  to  be  reckoned  up.  It  is  very 
seldom,  however,  that  all  the  relations  of  cause  of  wages  and  prices  are 
followed  up  so  thoroughly  in  all  their  ramifications  as  in  the  case  of  the 
mining  industry  mentioned  above.  Statistical  information  on  the 
percentage  amount  mentioned  must  therefore  often  be  received  with  a 
certain  reservation.  Thus  when  it  is  stated  that  the  direct  wages  expenses 
for  house  building  in  a  country  at  a  certain  time  amounts  to  about 
45  per  cent  of  the  total  cost  of  building,  it  must  be  strongly  emphasised 
that  here  exactly  it  is  only  a  question  of  the  direct  wages  for  work  in 
building.  If  we  include  all  the  materials  to  be  used  in  building,  bricks, 
tiles,  etc.,  for  the  production  of  which  wages  for  labour  are  also  required, 
the  percentage  amount  of  the  total  wages  for  work  of  the  finished 
product,  the  price  of  the  building,  will  be  far  greater.  It  is  important  to 
insist  on  this,  when  it  is  a  question  of  making  the  building  of  houses 
for  the  great  masses  of  the  people  cheaper.  In  a  similar  manner  this 
applies  to  another  industry  when  it  is  stated,  for  instance,  that  the  direct 
expense  for  wages  in  iron  foundries  and  engineering  works  amounts  to 
30  per  cent,  and  in  shipyards  to  40  per  cent  of  the  sale  price.  The  total 
expense  in  wages  in  all  the  branches  of  industry  can  probably  be 
estimated  at  an  average  of  60  to  75  per  cent  of  the  sale  prices.  This  is 
at  any  rate  a  careful  calculation,  when  keeping  in  mind  that  it  can  be 
maintained,  from  a  statistical  investigation  of  the  incomes  of  the  whole 
country,  that  70—80  per  cent  of  the  total  income  of  the  community  is 
made  up  of  wages  for  work. 

But  while  recognising  the  importance  of  wages  expenses  in  the  prices 
of  goods,  it  must  not  be  overlooked  that  the  profits  of  capital  can  in 
certain  cases  be  disproportionately  large;  this  applies  very  particularly 
where  big  trusts  have  reached  a  domination  over  the  prices;  and  if  the 
far  too  great  profits — for  the  organisers  of  the  trust  and  the  proprietors 
of  the  factories  associated  in  the  trust  and  the  like — need  only  result  in 
the  increase  of  a  few  pence  per  unit  of  the  price  of  the  article  because 
of  the  small  number  of  those  who  gain  the  profit,  such  a  small  increase 
of  price,  when  it  reappears  in  a  number  of  trades  and  with  it  in  a 
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number  of  commodities  which  are  of  importance  to  the  great  mass  of 
the  population,  means  a  rather  severe  increase  in  expense  to  it.  Further- 
more the  same  may  be  said  of  the  profits  of  capital  that  has  been  said 
above  about  the  wages  for  work.  The  increase  in  price  spreads  through 
many  auxiliary  goods  and  semi-manufactured  articles  used  by  a  certain 
industry  through  a  number  of  channels  and  is  still  more  severely  felt 
in  the  price  of  the  entire  finished  product.  When,  for  instance,  a  cartel 
of  tile  works,  a  cartel  in  the  drain  pipe  and  sanitation  trade,  and  a 
cement  trust  all  increase  their  prices,  even  if  it  is  only  by  a  few  pence 
per  unit  of  the  commodity,  the  total  finished  product,  especially  buildings 
for  the  housing  of  the  general  population,  will  become  appreciably  more 
expensive,  as  the  interest  and  amortisation  of  the  large  amounts  of 
capital  spent  on  the  building  enterprise  will  of  necessity  result  in  higher 
house  rents. 

As  a  result  of  both  these  circumstances:  the  large  percentage  of  wages 
in  the  prices  of  goods  on  the  one  hand,  and  on  the  other  the  rather 
appreciable  influence  of  the  cartel  and  trust  profits  on  the  prices  of 
goods  in  certain  cases,  it  will  be  necessary  in  a  coming  system  of  law  of 
industrial  life  to  give  the  same  central  state  authority  power  to  fix  the 
wages  of  labour  as  well  as  the  prices  of  goods,  such  as  I  have  suggested 
above. 

Such  an  authority  will  be  able  to  deal  justly  with  all  parties  and 
after  a  searching  examination  of  the  conditions  of  each  industry  to 
distinguish  between  the  organisations  which  act  loyally  in  the  interests 
of  both  the  trade  and  the  community,  and  do  not  abuse  their  position 
of  power  by  screwing  up  the  prices  of  goods  and  the  wages  for  work 
unreasonably,  and  those  organisations  which  are  guilty  of  such  abuses. 
For  it  is  with  organisations  as  it  is  wdth  an  individual  human  being. 
There  are  no  doubt  a  great  number  of  organisations,  both  trusts,  cartels 
and  trade  unions,  which  abuse  their  position  of  power  and  do  harm  to 
industrial  life,  but  fortunately  there  are  also  many  cartels,  trusts  and 
trade  unions,  whose  points  of  view  are  not  narroW'  or  bounded  egoistic- 
ally  by  their  trade,  but  who  try  to  serve  the  sommunity  with  all  the 
power  of  the  organisation  and  who  have,  in  fact,  tried  to  create  order 
and  peace  in  the  trade  and  to  stabilise  the  conditions  of  wages  and  prices 
on  a  reasonable  stand  and  to  counteract  in  no  slight  degree  any  crisis 
that  may  arise.  These  cartels,  trusts  and  trade  unions,  managed  on  a 
social  basis,  must  be  supported  by  a  coming,  central  judicial  authority, 
while  it  must  also  compel  outsiders  who  try  to  counteract  this  loyal 
plan  of  economy  to  submit  to  the  rules  of  the  organisations  approved  by 
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the  authority  for  production,  prices  and  wages.  Conversely,  however, 
the  authority  must  also  intervene  when  the  organisations,  trusts,  cartels 
and  trade  unions  abuse  their  position  of  power,  and  where  it  is  those 
who  are  outside  and  counteract  it  who  are  right.  Here  the  central 
authority,  with  its  greater  knowledge,  its  survey  and  comprehensive 
experience  may  become  a  guide  to  organisations  which,  in  their  short- 
sightedness, demand  too  high  prices  and  wages,  and  assess  the  individual 
enterprises  entering  into  the  trust  too  highly,  and  so  on.  Experience 
shows,  that  (1)  far  too  high  prices  often  bring  about  a  reduced  consumption 
or  a  transition  to  the  purchase  of  substitute  goods,  that  (2)  the  too  high 
valuation  of  the  individual  enterprises  of  the  trust  leads  to  over-capitali- 
sation, to  a  diluted  share  capital  which,  when  the  day  of  reduction  or 
cancellation  comes,  leads  to  crises  on  the  stock  exchange,  to  losses  and  the 
ruin  of  human  lives,  that  (3)  too  high  wages  often  lead  to  unemployment 
in  consequence  of  reduced  consumption,  endeavours  at  another  technique 
that  makes  workers  superfluous,  and  the  like.  By  a  judicious  intervention 
in  the  conditions  of  prices  and  wages  here  concerned,  the  central  au- 
thority will  be  able  to  ward  off  these  disasters,  and  altogether  to  put  an 
industry  on  a  sound  basis  and  contribute  to  stabilising  its  economic 
conditions.  Altogether  the  authority  will  be  able  to  act  as  an  economic 
physician  on  the  organisations,  to  counteract  tendencies  to  the  inflation 
of  values,  over-capitalisation,  to  effect  the  giving  up  too  profitless  enter- 
prises and  promote  a  beneficial  concentration  of  industry,  with  the 
consequent  simplification  and  saving. 

It  is  in  my  opinion  a  good  rule  for  a  lawgiver  never  to  interfere  in 
private  business  life,  where  this  is  fully  competent  to  deal  with  its  tasks. 
But  this  is  exactly  not  the  case  with  cartels,  trusts,  trade  unions  and 
similar  organisations  of  trade  and  industry.  Just  as  the  control  of  the 
community  over  sale  and  mortgage  of  real  property  through  registration 
proved  to  be  necessary,  because  the  private  life  of  trade  through  abuses 
in  this  field — by  double  sales  and  double  mortgages — was  made  insecure 
and  ended  in  states  of  confusion  which  undermined  real  credit,  so  the 
control  of  the  community  over  the  industrial  organisations  mentioned 
has  become  a  necessity,  partly  because  a  large  number  of  trusts,  as 
mentioned,  abuse  their  actual  position  of  power  to  obtain  a  big  profit- 
through  an  over-capitalisation  which  leads  later  on  to  destruction,  unrest 
and  crises  in  industrial  life,  and  partly  because  trade  unions  and 
employers'  unions,  when  left  entirely  to  themselves,  become  involved  in 
fights — strikes,  lockouts,  boycotts — which  paralyze  industrial  life  and 
lead  to  the  loss  of  many  working  days  and  other  losses  to  the  community. 
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and  because  both  cartels  and  trusts,  trade  unions  and  employers'  unions, 
if  their  collective  agreements  on  prices  and  wages  are  not  controlled  by 
the  community,  end  in  producing  restless,  unstable  conditions  in  eco- 
nomic life,  where  continually  increased  wages  are  thrown  over  upon  the 
consumers  through  rising  prices  of  goods.  Industrial  life  therefore  ends, 
if  it  has  to  solve  the  problems  alone,  in  haphazard,  injurious  social 
conditions;  and  nothing  but  intervention  from  above,  by  legislation,  is 
in  such  case  able  to  come  to  the  aid  of  industrial  life,  and  to  create  peace 
and  order  in  the  work  of  the  citizens  through  a  fixed  economic  plan.  It 
must  at  last  be  admitted  then,  that  the  prices  and  wages  of  a  country,  as 
well  as  its  coinage,  is  a  task  to  be  undertaken  by  the  State,  and  is  an 
affair  which  the  law  must  regulate  in  those  domains  in  which  industrial 
life  itself  has  proved  to  be  unable  to  cope  with  the  task. 

The  intervention  of  die  law  is  in  this  way  naturally  limited  to  those 
departments  in  which  the  organisations,  trade  unions  and  employers' 
unions,  cartels  and  trusts,  have  themselves  tried  to  legislate  through  their 
collective  agreements,  but  without  a  socially  directed  survey  and  plan. 
Where  industrial  life  has  not  itself  tried  to  regulate  prices,  wages  and 
production,  but  has  left  everything  to  free  competition,  there  is  as  a  rule 
no  reason  for  the  law  to  intervene,  except  in  order  to  secure  a  minimum 
standard  of  living  for  the  workers.  But  where  industrial  life  tries  through 
its  organisations  to  give  rules  for  the  exercise  of  the  industries  we  are 
in  reality  faced  with  rules  of  law  of  which  life  has  shown  a  practical 
need.  But  rules  of  law  belong  to  Qie  community.  The  authorities  of  the 
community  alone  have  the  right  to  give  these  rules. 


Those  forms  of  organisations  which  here  will  be  submitted  to  a  central 
judicial  authority  for  investigation  and  assessment,  and  the  actual  effects 
produced  by  these  forms  on  industrial  hfe  are,  as  pointed  out  above,  of  ver>' 
different  kinds.  The  comparatively  freest  forms  of  organisation  in  industrial 
life  are  the  cartels.  A  cartel  can  be  defined  as  an  association  arisen  by  contract, 
often  in  a  permanent  form  of  union  between  independent  persons  carrying  on  a 
trade  or  industry,  who,  by  means  of  this  organisation  try  to  lay  down  common 
rules  for  the  exercise  of  the  industry,  especially  with  regard  to  uniform  prices, 
distribution  or  limitation  of  the  produce — or  both — or  common  conditions  of 
sale  (concerning  credit,  transport,  packing  of  goods  and  the  like),  aU  with  the 
purpose  of  preventing  a  haphazard  competition  that  only  produces  loss.  There 
are,  of  this  kind,  sheer  price  cartels,  i.e.,  those  which  only  aim  at  keeping  up 
certain  minimum  prices  for  the  same  article  (often  in  the  price  marked  on  the 
goods  or  their  packing,  the  so-called  marked  goods),  field  cartels,  i.e.,  cartels 
in  which  the  members  share  the  field  of  seUing  or  the  market  locally  among 
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themselves;  condition  cartels,  i.e.,  such  as  those  which  fix  coimmon  conditions 
of  delivery  for  the  sali;  of  goods,  transport,  .the  granting  of  credit,  discount,  the 
giving  of  security  (mortgage,  the  right  to  withhold  goods),  guarantee  of  banks 
and  the  like;  production  cartels,  i.e.,  such  as  those  which  fix  a  certain  quota 
as  a  limitation  of  the  production  of  each  factory  enterprise,  eventually  in 
connection  with  a  rule  ithat  if  a  factory  produces  and  sells  more  than  the 
quota  allows,  an  impost  must  be  paid  to  a  common  treasury.  In  the  cartels 
called  syndicates  there  is  a  general  office  for  sales  through  which  the  produce 
of  all  ithe  associated  enterprises  must  be  sold,  and  which  in  return  settles 
accounts  with  the  enterprises  according  to  the  prices  obtained,  after  deducting 
the  expenses  of  administration,  agencies,  advertisements  and  so  forth.  The 
syndicate  may  also  be  formed  in  such  a  way  that  the  general  office  receives 
the  orders  from  customers  and  distributes  them  among  the  members  in  a 
certain  proportion  previously  decided  upon,  and  under  whdoh  distance,  freight, 
stock  ol  finished  goods  of  the  individual  enterprise  can  also  be  taken  into 
consideration,  as  well  as  the  particular  wishes  of  the  customers.  The  syndicate. 
the  sales  and  distribution  office,  are  often  organised  as  an  independent  share- 
holding company. 

While  the  individual  enterprises  in  the  cartel  have  preserved  their  in- 
dependence in  the  management  of  the  business,  except  on  the  points  laid  down 
by  the  cartel,  the  enterprises  which  have  become  members  of  a  trust  have 
surrendered  their  economic  independence  and  placed  themselvesi  under  a 
common  business  management.  The  juridical  organisation  of  the  trust  is 
greatly  facilitated  by  the  shareholding  form.  The  latter  can,  moreover,  be 
employed  in  various;  ways.  If  all  the  enterprises  concerned  are  joint-stock 
companies  the  trust  can  easily  be  brought  into  action  by  the  company  or 
companies  with  sufficient  capital,  by  the  buying  up  of  the  total  number  of 
shares  of  these  companies.  In  such  case  a  joint-stock  company  is  often 
formed  with  the  sole  purpose  of  buying  up  and  then  retaining  as  its  property 
the  whole  or  greater  part  of  the  share  capital  of  the  hitherto  independent 
enterprises  concerned,  in  order  to  take  over  in  future  the  whole  economic 
direction  or  control  of  all  these  previously  rival  holding  companies.  When  this 
juridical  form  of  organisation,  ownership  of  the  shares  Jtnd  with  it  control  of 
all  the  companies  concerned,  was  applied  for  the  first  time,  namely  in  America 
in  1882  by  Rockefeller,  in  order  to  evade  common  law,  the  Anglo-American 
rule  of  customary  law  on  the  invalidity  of  agreemients  on  prices  and  altogether 
of  all  contracts  in  restraint  of  trade,  there  was  a  circle  of  men,  trustees,  who 
bought  and  retained  all  the  shares;  of  the  hitherto  rival  companies,  according 
to  the  rules  of  Anglo-American  law  on  the  inherited  trust  institute,  i.e.,  the 
institute  of  trustees!hip  and  administration  for  the  management  of  private 
fortunes.  A  still  firmer  form,  and  in  recent  times  far  more  frequently  applied 
than  the  holding  of  the  shares  by  a  circle  of  trustees  or  by  a  holding  company, 
is  the  formation  of  a  joint-stock  company  which  buys  up  the  entire  number 
of  individual  enterprises  and  pays  their  proprietor  for  them  wholly  or  partly 
with  shares  in  the  new  big  company,  all  the  individual  enterprises  ceasing  to  be 
independent  companies  and  being  absorbed  in  the  big  joint-stock  company,  which 
is  henceforward  sole  proprietor  of  the  total  number  of  enterprises  in  complete 
fusion.  , 
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1.  The  period  of  the  rise  of  the  cartels  and  trusts.  The  cartel  movement 
began  in  most  of  the  large  industrial  countries  in  the  'sixties  and  'seventies  of 
the  nineteenth  century;  the  trusts,  on  the  other  hand,  began  somewhat  later; 
in  the  'eighties  and  'nineties  of  the  same  century.  In  the  United  States,  where 
the  'trusts  began  to  show  activity  already  in  the  first  years  of  the  'eighties, 
there  were,  according  to  the  Annual  Report  of  the  Journal  of  Com-merce,  already 
in  1899,  353  trusts  with  a  nominal  share  value  of  about  GOOO  million  dollars, 
and  according  to  Moody's  "Truth  about  the  Trusts"  in  1904,  the  value  of  the 
share  capital  of  the  total  number  of  trusts  amounted  nominally  in  that  year  to 
over  20,0001  milhons.  The  country  in  which  the  cartels  are  most  widely 
distributed,  Germ^any,  had  in  the  year  1900  already  300  cartels,  of  which  220 
were  industrial.  The  great  report  of  the  Commission,  Denkschrift  iiber  das 
Kartelwesen,  1905 — 6,  indicates  385  cartels,  comprising  12000  enterprises. 

2.  The  distribution  of  the  cartels  and  trusts  in  different  countries.  The  cartels 
are  particularly  widespread  in  Germany  and  France.  The  trusts,  on  the  other 
hand,  are  especially  widespread  in  the  United  States  and  England,  which  is 
explained  by  the  fact  that  the  law,  as  mentioned  earlier,  is  comparatively  more 
favourably  disposed  in  Germany  and  France  towards  the  question  of  legal  validity 
of  the  cartel  agreement,  while  the  law  in  England  and  America  takes  a  hostile 
view  of  it — one  of  the  many  testimonies  to  the  vital  importance  of  the  system 
of  law  in  the  development  of  economic  life.  In  the  Scandinavian  states  the 
cartel  form  and  trust  form  both  seem  to  be  rather  generally  employed,  all 
according  to  the  suitability  o,f  one  form  or  another  in  the  area  concerned.  Here 
the  cartels  have  been  able  to  grow  without  hindrance,  owing  to  the  freedom  of 
contract  and  societies  of  Scandinavian  law,  and  its  recognition  of  societies  as 
units  which  are  fully  entitled  to  act  outwards  in  agreements  with  others  and  the 
like  (legal  personality),  and  the  trusts  have  grown  up  in  the  shelter  of  laws  on 
joint-stock  companies. 

Everywhere  in  different  countries  the  movement  in  the  cartels  seems  to 
advance  from  their  looser  to  their  firmer  forms.  Many  of  them  begin  as  price 
cartels  and  pass  over  to  becoming  price  and  production  cartels  and  syndicates. 
Often  it  also  happens  that  an  association  begins  as  a  cartel  and  ends  as  a 
trust. 

3.  The  industries  and  other  businesses  in  which  the  cartels  and  trusts  are 
particularly  widespread.  In  this  respect  there  are  naturally  several  differences 
between  the  countries,  as  the  industries  vary  in  some  degree  according  to  the 
natural  conditions  of  the  countries.  In  the  country  in  which  the  trusts  are  most 
widely  distributed,  the  United  States  of  America,  it  appears  from  the  Report 
of  Industrial  Commissions,  Vol.  19,  that  there  is  scarcely  a  branch  of  industry 
in  which  itrusts  are  not  to  be  found.  If  we  take  a  total  survey  of  the  industrial 
countries  it  can  be  estabUshed  as  an  average  on  broad  lines  that  cartels  and 
trusts  are  particularly  widespread  in  the  following  industries:  iron,  steel  and 
other  metal  industry,  machine  and  electrical  industry,  chemical  industry,  coal 
industry,  petroleum  industry  and  industries  which  produce  articles  of  food, 
means  of  enjoyment,  textile  goods,  leather,  tiles,  limestone,  mortar  cement, 
wood,  paper,  glass,  gum.  benzine,  beer,  tobacco,  matches,  sugar,  alcohol, 
medicinal  goods,  pipes  and  sanitary  goods,  coffee  substitutes. 
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In  commerce  there  are  a  number  of  cartels  among  wholesale  dealers,  and  in 
each  town  there  are  also  several  cartels  among  the  retail  dealers  in  shops.  Not 
only  in  general  trade,  but  also  in  the  book  trade  do  we  often  meet  with  cartels 
in  the  different  countries. 

In  the  handicrafts  there  are  a  great  number  of  local  societies  or  guilds,  of 
which  many  have  the  effect  of  cartels,  especially  as  price-regulating  cartels  in 
each  individual  town  or  other  locally  limited  area  (especially  among  bakers, 
shoemakers,  smiths,  glaziers  etc.). 

There  are  also  several  large  international  cartels,  which  often  divide  the 
countries  among  themselves,  with  a  monopoly  within  the  area  of  each  of  their 
countries  (e.g.  in  the  cement  industry).  Several  big  trusts  have  also,  through 
daughter  companies,  dominion  over  a  number  of  countries  in  the  area  of  the 
industry  concerned. 

Some  branches  of  industry  are  particularly  suited  to  cartels,  others  are  not. 
The  cartel  formation  is  easiest  with  those  industries  which  produce  mass 
goods  of  equal  quality.  With  individual  goods  of  high  quality,  however,  it  may 
be  enough  to  belong  to  cartels  which  merely  establish  certain  minimum  prices, 
that  is,  prices  below  which  no  one  may  sell  the  article  in  question.  The  pure 
price  cartels  are,  by  the  way,  the  weakest  in  organisation,  as  it  is  often  found 
to  be  very  difficult  to  control  effectively  the  prices  of  their  members. 

4.  The  size  of  the  trusts  and  cartels  of  course  varies  very  much.  As  an 
example  it  may  be  mentioned  that  in  Germany  before  the  world-wars  there 
was  a  vast  cartel  in  the  coal  industry,  the  syndicate:  The  Rhine- Westphalian 
Coal  Syndicate,  in  which  the  sharers  were  pledged  to  sell  the  whole  of  their 
produce  to  the  syndicate,  which  in  return  pledged  itself  to  take  it  off  and  sell 
it  on;  and  it  ruled  over  the  greater  part  of  the  coal  production  of  Germany. 
The  production  of  potash  was  in  the  hands  of  a  few  enterprises  covering  the 
whole  country  and  having  control  of  the  industry. 

In  the  United  States  there  are  giant  companies  with  from  50  millions  to  lOOO 
million  dollars  of  share  capital  (because  of  Iheir  size  sometimes  callen  "dinosaurs 
of  business").  In  the  formation  of  the  American  Steel  Trust  500  million  dollars 
were  paid  for  the  Carnegie  factories  alone.  At  the  foundation  of  this  trust  the 
banking  firm  of  J.  P.  Morgan  alone  subscribed  shares  to  an  amount  of  200 
million  dollars. 

Several  trusts,  each  very  powerful,  may  apparently  be  independent  of  each 
other;  but  often  there  is  a  hidden  fellowship  between  them,  in  that  they  are 
both  in  reality  controlled  by  the  same  great  bank,  which  also  through  its 
financial  policy  prevents  the  appearance  of  new  rival  enterprises.  We  have 
also  instances  of  big  banks  having  placed  hindrances  in  the  way  for  the  rise 
of  cooperative  enterprises,  especially  of  the  building  of  factories  which  co- 
operative societies  working  together  wish  to  found  in  order  to  be  able  to 
deliver  to  the  consumers  a  commodity  at  a  cheaper  price  than  that  of  the 
ruling  trust  in  the  department  concerned. 

Trusts  are  in  general  horizontal,  i.e.,  organisations  of  homogeneous  industrial 
activities,  that  is,  activities  which  produce  the  same  goods,  only  in  different 
local  areas.  But  immense  trusts  are  in  a  few  cases  also  vertical,  i.e.,  besides 
the  homogeneous  industrial  activities,  they  also  comprise  activities  which, 
although  they  are  widely  different  in  their  kind,  are  connected  by  aU  being 
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parts  of  the  same  great  process  of  production  and  sale.  Thus  there  are 
instances  of  very  large  trusts  comprising  both  coal-mining,  blast-furnaces,  steel 
works  and  rolling-mills,  furthermore  -trusts  comprising  both  breweries  and 
bottle  factories,  or  trusts  comprising  both  tile  works,  lime- works,  cement 
intdus-tries,  etc. 

5.  Social  advantages  and  abuses  of  trusts  and  cartels.  It  has  been  pointed 
out  above,  that  cartels  and  trusts  offer  many  social  advantages.  Thus  the 
amalgamation  of  a  whole  industry  in  a  trust  may  mean  a  great  simphfication 
of  the  whole  industry,  the  putting  down  of  unprofitable  factories,  standard- 
isation of  goods,  saving  on  the  agency  and  advertisement  accounts  and  the 
like;  and  in  a  great  number  of  cases  the  formation  of  trusts,  in  consequence 
of  this  simplification  and  saving  has  meant  cheaper  prices  of  goods  for  the 
consumers.  Furthermore,  it  must  be  pointed  out'  that  large,  comprehensive 
and  effective  cartels  often  mean  a  stabilisation  of  the  market,  and  altogether 
a  reassurance  of  economic  hfe.  Thus  it  may  be  mentioned  that  an  impartial 
investigation  has  established  that  the  above-mentioned  great  German  Rhine- 
Westphalian  Coal  Syndicate  has  had  a  reassurin-g  and  stabilising  effect  on 
prices,  has  carried  a  moderate  policy  of  prices  in  periods  of  rise,  and  kept 
it  in  periods  of  decline. 

"While  it  has  thus  been  established,  however,  that  the  activities  of  many 
cartels  and  trusts  have  been  beneficial  to  society,  it  has,  on  the  other  hand, 
also  been  estabUshed,  through  objective,  comprehensive  investigations,  that 
a  great  number  of  trusts  and  cartels  have  been  guilty  of  gross  abuses  of 
their  power  of  capital,  the  trusts,  inter  alia,  having  paid  far  too  great  sums 
to  the  founders  of  the  trust's  for  factories  which  they  have  taken  over,  in- 
cluding to  the  banking  houses  and  stockbrokers  financing  them,  and  they 
have  thereby  often  had  to  screw  up  prices  to  an  unreasonable  amount  and 
have  often  ended  in  producing  an  over-capitalisation,  the  paper  mass  of 
s.hares  of  which  at  last  collapsed  and  brought  about  the  ruin  of  many  human 
destinies,  bank  crises  and  other  unrest  and  dissolution.  Thus  the  trust,  U.  S. 
Leather  Co.,  started  with  a  share  capital  of  125  million  dollars,  but  in  the 
year  1904  these  shares,  according  to  exchange  value,  were  worth  only  51 
million  dollars;  so  that  in  this  case  there  was  an  over-capitalisation  of  74 
million  doDars.  In  the  steel  industry  the  exchange  value  of  its  shares  sank 
for  a  time  to  40  per  cent  of  their  nominal  value.  Of  the  1400  million  dollars, 
at  which  the  Steel  Trust  was  capitalised,  only  half,  according  to  the  in- 
vestigation of  the  Trust  Commission,  is  believed  to  have  been  real  value. 
The  founders  of  the  Trust,  organisers,  financing  and  guaranteeing  banking 
houses  alone  received  150  million  dollars  (of  which  Morgan,  Carnegie  and 
Rockefeller  received  a  very  considerable  share;  Morgan  alone  received  25 
million  dollars  in  cash,  besides  enormous  amounts  in  shares).  Similar  and 
other  abuses  of  trusts  took  place  in  the  formation  of  the  Petroleum  Trust. 
the  Tobacco  Trust  and  several  others.  Finally  it  must  be  mentioned  that  in 
some  cases  speculators  on  tihe  Stock  Exchange  have  made  themselves  masters 
of  joint-stock  companies  and  without  any  technical,  special  knowledge  have 
committed  such  blunders  of  planning  and  management  in  organising  the  as- 
sociation, that  not  only  the  over-capitalisation,  which  covered  their  greed  of 
profit,  but  bankruptcy  was  in  many  cases  the  result. 
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There  are  other  means  on  the  part  of  il'he  commiunity  against  trust  abuses 
than  a  trust  legislation  which  introduces  controlling  authorities.  Thus  one 
may  reduce  or  abolish  customs  protection  for  the  goods  of  a  trust  which  has 
been  guilty  of  abuses,  and  thereby  expose  it  to  foreign  competition.  In  a  great 
many  cases,  however,  the  trust  is  strong  enough  to  bear  this  risk,  and  often 
free  trade  will  be  of  no  value  in  the  hands  of  the  State  because  of  the  great 
international  cartels  which  divide  the  countries  among  themselves,  and  thereby 
exclude  mutual  rivalry.  The  importance  of  protection  for  the  life  and  activity 
of  cartels  and  trusts  has,  on  the  whole,  been  greatly  exaggerated.  It  must  be 
strongly  emphasised  that  protection  is  neither  the  cause  of  nor  a  necessary 
prior  condition  for  the  rise  of  a  cartel  or  a  trust.  Thus  the  formation  of  trusts 
in  England  has  made  continual  progress  regardless  of  the  free  trade  of  this 
country.  The  cartel  formation  in  Belgium  has  become  continually  more  and 
more  intensive,  although  Belgium,  in  1865,  went  over  to  the  free  trade  system. 
The  same  is  seen  in  the  United  States.  The  mightiest  trust  association,  the 
Standard  Oil  Co.,  has  arisen  and  has  raised  petroleum  to  an  article  of 
monopoly,  although  it  is  free  of  duty.  Conversely,  the  firmly  organised  cartel 
is  rare  in  the  textile  industry  in  spite  of  protection.  It  is  quite  another  matter 
that  protection  can  of  course  ease  and  promote  t'he  formation  of  a  cartel  and 
trust,  which  is  beforehand— from  other  causes — about  to  be  organised. — On 
one  side,  by  the  way,  it  has  been  maintained  that  it  is  protection  which  has 
prevented  the  30  cloth  factories  of  Danish  textile  industry  from  forming  an 
association,  or  rather  from  being  compelled  to  form  an  associaitlion. 

Another  remedy  against  the  abuses  of  the  cartels  and  trusts  is  a  strongly 
developed  movement  of  cooperative  enterprises  and  societies.  The  trusts  do. 
in  fact,  sometimes  try  through  their  banks  to  put  obstacles  in  the  way  of 
the  rise  of  cooperative  factories  which  can  compete  with  those  of  the  trust. 
Experience  shows,  however,  that  broadly  speaking,  even  if  the  movement  of 
cooperative  enterprises  and  societies  succeeds  in  creating  a  number  of  in- 
dustrial enterprises,  this  can  by  no  means  check  or  hinder  the  trusts  essen- 
tially in  the  policy  of  prices  and  production,  especially  when  the  trusts  arc 
conducted  with  great  efficiency.  Finally,  as  I  have  pointed  out,  i*  is  not  by 
any  means  a  praiseworthy  aim  to  prevent  the  formation  and  developmient 
of  the  cartels  and  itrusts,  any  more  than  it  is  to  hinder  the  growth  of  the 
cooperative  enterprises  and  societies,  but  to  control  the  cartels  and  trusts 
through  an  impartial,  independent  and  expert  social  organ,  as  pointed  out  in 
the  text  above. 

How  deeply  trusts  can  interfere  in  the  living  conditions  of  a  population,  and 
particularly  in  acting  upon  the  division  of  income  of  the  inhabitants,  to  this 
the  vast  American  trusts  bear  a  clear  witness.  Their  prices  have  justly  been 
compared  to  the  taxation  on  a  big  scale  of  ithe  people,  a  taxation  which  in 
compass  and  extent  can  fully  be  made  parallel  with  the  taxation  of  the  State, 
with  only  this  difference  that  the  latter  benefits  the  whole  people,  while  the 
taxation  of  the  trusts  benefits  only  a  small  circle,  few  in  numbers,  of  private 
capitalists  who  in  America  have  become  fantastically  rich. 

A  lasting  legislation  on  trusts,  cartels,  trade  unions  and  the  like  must  be 
distinguished  from  a  purely  temporary  price  legislation,  which  during  a  period 
of    limited   supplies — as    during    the    previous    world   wars — must   necessarily 
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interfere  against  usury  in  the  sale  of  goods,  which  thrives  especially  under 
such  conditions,  and  aLfogether  has  a  regulating  effect  on  price  conditions. 
England  itself  has  for  instance  had  such  a  temporary,  price-regulating  legisla- 
tion, namely  in  the  Profiteering  Act  of  19th  August  1919,  which  under  the 
extraordinary  circum&l'ances  then  prevaihng  interfered  with  regard  to  busi- 
ness people  who  took  "a  profit  which  in  view  of  all  the  circumstances  is  un- 
reasonable", §  1,  section  2  of  the  Act;  most  countries  have  had  such  a  law 
during  the  world-wars  and  the  period  after  ili. 

So  far  as  I  can  see,  all  experiences  show  that  a  central  judicial  authority 
must  be  created,  which  from  special  knowledge  and  experience  can  deal 
with  the  affairs  of  industrial  life  whereever  a  legal  intervention  is  needed. 
The  best  term  for  such  a  central  legal  authority  would  be  the  court  of  indu- 
stry. It  ought,  as  I  have  pointed  out  above,  to  take  over  all  the  various  legal 
tasks  which  in  the  present  community  are  split  up  among  a  great  number  of 
different  authorities,  courts,  general  and  particular  authorities  of  admini- 
stration, committees  of  conciliation,  control  authorities,  ministries  and 
others.  None  of  these  authorities,  working  each  in  its  own  department,  and 
each  dealing  with  its  own  small  part  of  the  problem,  is  able  to  cope  with  it. 
The  ordinary  courts  are  not  equal  to  the  task  of  judging  such  complicated 
phenomena  as  trusts  and  cartels.  The  ordinary  courts  of  a  country  are 
professionally  qualified  to  judge  in  legal  disputes  between  individual 
citizens  and  in  penal  cases,  but  they  are  not  qualified  to  solve  the 
comprehensive  problems  of  organisation  of  the  modern  life  of  industrv'. 
The  experiences  from  America  shows  it.  To  bring  an  action  at  the 
ordinary  courts  and  let  these  courts  judge  whether  a  trust  has  worked 
in  a  way  injurious  to  the  community,  and  on  receiving  a  reply  in  the 
affirmative  dissolve  it  in  its  original  independent  enterprises,  such  as 
w^as  done  in  the  prosecutions  against  the  American  Petroleum  Trust  and 
Tobacco  Trust  (see  above  pp.  544—46),  is  a  quite  mistaken  treatment 
of  these  organisations  of  industry.  The  task  in  regard  to  them  must 
not  be  destructive;  on  the  contrary  the  law^  must  make  constructive 
use  of  the  organisation  which  has  been  created  by  life  itself,  but 
at  the  same  time  it  must  bring  it  under  the  control  of  the  community. 
Even  if  the  lawsuits  against  the  trusts  are  introduced  after  being 
prepared  by  an  expert  trust  commission,  which  examines  boUi  the  price 
policies  of  the  trusts,  the  boycott  character,  etc.,  objective  observers  have 
stated  that  the  legal  prosecution  against  the  trusts  has  on  the  whole 
been  "worse  than  futile",  it  has  produced  endless  litigation,  which  for 
the  most  part  leads  nowhere,  and  all  the  costly  machinery  of  administra- 
tion and  judgments  has  not  been  in  any  reasonable  proportion  to  the 
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use  (English  Report  of  Committee  on  Trusts,  1919,  p.  23  seq.).  The  special 
labour  courts  have  only  concerned  themselves  with  a  quite  special  set 
of  collective  agreements,  namely  between  trade  unions  and  employers' 
unions,  and  their  whole  task  has  been  a  juridical  interpretation  and 
application  of  these  agreements  in  a  few  special  cases  of  conflict.  As  to 
the  origin  of  these  agreements,  these  courts  have  no  influence  upon  them; 
this  part  of  the  task  belongs  to  other,  special  authorities,  committees  of 
conciliation.  But  there  is  no  contact  or  collaboration,  either  between  these 
two  authorities  or  between  them  and  the  authorities  that  fix  prices,  with 
the  unfortunate  results  pointed  out  above. 

All  this  cleavage  of  these  closely  related  tasks  between  the  general 
courts  and  special  courts,  between  courts  and  conciliation  committees, 
between  the  latter  and  price  control  councils,  is  also  partly  connected 
with  the  old  dogmatic  separation  between  courts  and  administration  which, 
since  Montesquieu's  doctrine  of  the  division  of  power  between  the  legis- 
lative, judiciary  and  administrative  authority  has  been  considered  ne- 
cessary in  a  civilized  state  for  the  security  of  the  citizens.  This  doctrine  has 
sought  the  guarantee  for  the  security  of  the  citizens  in  the  division  of  power 
between  several  independent  authorities  equally  situated.  But  the  doctrine 
of  the  division  of  power  has  overlooked  that  the  guarantee  may  very  well  be 
sought  in  something  other  than  the  division  of  power,  namely  in  the  expert 
composition  of  the  authority  concerned,  and  that  such  an  arrangement, 
in  which  an  expert  organ  has  both  administrative,  judiciary  and  partly 
legislative  authority,  may  be  practical  in  several  particular  departments 
of  the  life  of  earning.  The  supreme  social  power,  the  State  must  here  dele- 
gate all  its  three  titles  to  power  to  such  an  authority  in  this  particular 
department.  And  one  need  not  have  any  misgivings  about  it,  partly  because 
it  is  exactly  a  question  of  a  particularly  limited  department,  and  partly 
because  the  authority  in  this  department  must  be  sufficiently  expert  to  be 
able  to  cope  with  all  the  three  activities. 

Now  such  a  special  department  is  exactly  that  which  has  been  dealt 
with  here:  the  organisations  of  industrial  life.  In  my  opinion  these 
cannot  be  dealt  with  in  an  expert,  correct  or  just  manner,  unless  both 
the  administrative,  legislative  and  judiciary  activity  is  concentrated  in 
the  same  central  authority  in  this  department,  the  court  of  industry,  and 
the  whole  action  of  the  latter  is  planned  on  the  lines  suggested  above. 

On  these  lines  the  court  of  industry  ought  1)  through  its  office  to 
receive  the  by-laws  of  the  trusts,  cartels,  trade  unions  and  employers' 
unions,  which  these  organisations  must  be  bound  by  law  to  send  in  to 
the  court  of  industry,  as  well  as  their  proposals  on  prices  and  wages, 
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which  must  also  be  sent  in,  2)  critically  to  assess  the  by-laws  and 
proposals  for  collective  prices  and  wages  of  these  organisations,  and 
then  confirm  or  reject  them,  or  confirm  them  with  amendments,  3)  when 
the  by-laws  and  the  afore-mentioned  collective  agreements  on  wages 
and  prices  have  been  confirmed  henceforward  to  judge  in  all  disputes, 
partly  between  the  individual  member — worker,  manufacturer,  artisan, 
tradesman — and  his  organisation,  partly  between  the  organisations 
mutually.  Activity  1)  is  purely  administrative;  but  activity  2)  is  in 
reality  legislative,  for  here  it  is  a  question,  both  in  the  general  by-laws 
of  unions  of  the  legal,  mutual  relations  of  members  in  the  trade  unions, 
employers'  unions  and  cartels,  and  their  collective  agreements  on  prices 
and  wages,  and  the  price  tariffs  of  the  trusts,  everywhere  to  give  rules 
which  members  and  those  outside  are  legally  bound  to  follow,  that  is, 
of  legal  rules. 

The  state  of  affairs  then,  is  virtually  this:  that  the  right  expert  and 
just  solution  of  the  problems  of  the  industrial  organisations — in  sharp 
contrast  to  Montesquieu's  doctrine — requires  that  the  legislative,  execu- 
tive and  judiciary  activity  should  be  concentrated  in  one  authority,  the 
court  of  industry.  No  one  will  be  professionally  better  qualified  to  judge 
in  cases  between  organisations,  and  between  these  and  their  members, 
on  the  right  understanding  and  application  of  by-laws  and  collective 
agreements  on  wages  and  prices  than  an  authority  which  has  itself  taken 
an  active  part  in  forming  the  above  mentioned  by-laws  and  agreements 
and  given  them  legal  confirmation.  In  the  court  of  industry',  after  a  long 
period  of  work  with  all  these  cognate,  administrative,  legislative  and 
judicial  tasks,  such  a  many-sided  experience  will  be  gathered  together, 
that  no  other  authority  can  be  conceived  to  whom  the  affairs  of  industrial 
life  can  be  entrusted  more  safely  than  this  court  of  industry.  Moreover, 
so  long  as  the  democratic,  parliamentary  form  of  government  with  a 
legislative  assembly  continues  to  exist  it  will  be  a  reassurance  for  men 
of  industrial  life  to  know  that  legislation,  judging  and  administration  in 
their  concerns  for  a  practically  very  important  department  are  secure 
from  every  political  influence, — in  the  present  sense  of  the  word,  that  is, 
the  influence  of  party  politics — and  handed  over  to  a  special  organ 
entirely  independent  of  it. 

Of  course  the  supreme  power  of  the  State— the  ministry  and  legislative 
assembly — must  give  the  general  law  of  industry,  which  establishes  and 
composes  the  authority  mentioned,  the  court  of  industr\%  creates  the 
firm  framework  about  its  activity  and  defines  its  powers.  But  when  the 
composition  of  the  courts   of  industry,  its  powers,   sphere  and  more 
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detailed  activity  is  once  established  in  the  general  law  of  industry,  there 
must,  for  the  rest,  be  a  free  scope  for  the  court  of  industry  to  deal  in 
detail  with  the  legal  relations  of  the  organisations  of  industry,  their 
by-laws  and  collective  agreements,  in  administration,  law  and  judicature. 

When  the  court  of  industry  has  subjected  the  trade  unions,  employers' 
unions,  cartels  and  trusts  to  a  critical  trial  of  their  inner  construction, 
their  by-laws  and  collective  wage  and  price  agreements,  and  thereupon 
sanctioned  them,  with  the  necessary  amendments,  it  will,  on  the  other 
hand,  be  right  to  make  it  obligatory  for  all  the  workers  and  business 
men  concerned  to  be  members  of  the  trade  union,  employers'  union, 
cai'tel  or  trust  concerned.  For  in  that  case  all  the  members  enjoy,  also 
individually,  the  protection  of  the  court  of  industry  in  regard  to  their 
organisation.  In  all  disputes  between  the  individual  member  and  the 
organisation — as  well  as  between  the  organisations  mutually —  no  self- 
constituted  court  of  the  organisations  should  judge  but  the  court  of  industry 
itself  and  it  alone;  and  likewise  the  accounts,  cash  and  economy  altogether 
of  the  organisations  must  be  subject  to  revision  by  the  court  of  industry  or 
by  the  independent,  impartial  accountants  appointed  by  it.  But,  on  the 
other  hand,  under  such  a  legal  arrangement,  reassuring  for  the  indi- 
vidual members,  it  would  be  justifiable  to  make  membership  of  the 
trade  unions,  employers'  unions,  cartels  and  trusts  obligatory.  For  this 
would  in  a  high  degree  strengthen  the  organisations  in  face  of  all 
disloyal  elements  within  the  class,  make  price  and  wages  agreements 
effective  and  stabilise  the  life  of  industry.  And  just  as  all  strikes  and 
lockouts,  under  the  wages  and  prices  fixed  by  the  court  of  industrj'  will 
become  unneccessary  and  in  future  must  be  prohibited,  so  all  boycott 
persecution,  under  the  obligatory  membership,  will  cease,  as  it  will  be 
superfluous.  The  private  prosecution  hitherto  applied  by  the  organisa- 
tions against  outsiders,  boycotting  will  disappear  and  be  replaced  by 
the  legal  prosecution  of  the  court  of  industry  of  all  outsiders,  partly  to 
seek  membership  in  the  organisations  and  partly  to  keep  the  collective 
agreements  on  wages  and  prices  sanctioned  or  fixed  by  the  court  of 
industry.  Likewise  in  all  cases  between  consumers  and  tradespeople  the 
court  of  industry  must  judge  on  the  non-maintenance  of  the  prices 
fixed. 

It  will  undoubtedly  be  right  to  create — by  the  intervention  of  the 
court — an  intimate  contact  and  collaboration  between  the  trade  unions 
and  the  employers'  unions,  so  that  the  contrasts  between  capital  and 
labour  may  be  miore  levelled  out  and  replaced  by  steady  and  loyal  colla- 
boration. A  human  solidarity  in  the  trades  between  the  unions  of  the 
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workers  and  employers  must  be  established,  so  that  they  mutually 
support  each  other  and  help  each  other  in  their  humanitarian  tasks,  in 
their  care  for  the  old  people  in  the  trade,  in  the  erection  of  healthy 
buildings  in  open  and  pleasant  natural  surroundings.  'ITie  plan  which  I 
suggested  above,  pp.  427—30,  can  then  be  carried  out. 

Furthermore  it  is  a  question  of  expediency,  on  which  the  court  of 
industry  as  administrative  authority  in  this  department  must  take  its 
stand,  whether  the  best  organisation  of  the  trade  concerned  is  the 
horizontal  or  the  vertical.  Here  all  trades  cannot  generally  be  subject  to 
the  same  treatment.  The  horizontal  organisation  will  be  best  suited  to 
one  trade,  the  vertical  to  another.  In  a  trade  like  of  shoemaking  a 
horizontal  arrangement  will  presumably  be  right  one,  i.e.,  all  master 
boot  and  shoemakers  and  boot  and  shoe  manufacturers  ought  to  belong 
to  the  same  organisation,  the  journeymen  and  shoemaking  workers  to 
their  corresponding  one.  It  does  not  follow,  on  the  other  hand,  that  the 
tanning  enterprises  and  their  workers  must  belong  to  this  organisation, 
as  the  tanneries  deal  with  both  leather  used  for  footwear  and  leather 
used  for  a  number  of  other  things,  trunks,  furniture,  etc.  In  the  shipyard 
industry  a  vertical  system  would  probably  be  the  most  suitable,  as  all 
the  workers  and  masters  must  be  collected  in  the  trade  union  and 
employers'  union,  regardless  of  whether  they  belong  to  very  different 
trades,  such  as  all  the  smiths,  carpenters,  joiners,  painters,  labourers, 
etc.,  working  in  the  shipbuilding  industry.  The  same  holds  good  of  the 
building  industry,  in  which  both  tile  works,  mortar  and  limeworks, 
carpenters',  joiners'  and  painters'  activities,  plumbers',  drainpipe  and 
sanitary  activities  and  their  craftsmen  and  labourers  no  doubt  ought  all 
to  be  included  in  one  and  the  same  organisation,  as,  from  an  economic 
point  of  view,  they  are  all  in  the  same  boat,  and  are  subject  to  the 
circumstances  of  the  building  trade  and  altogether  in  all  essentials  have 
the  same  interests. 

Within  the  framework  of  the  control  which  the  court  of  industry  must 
exercise  over  by-laws,  collective  agreements  on  wages  and  prices, 
accounts  and  funds,  the  organisations  must  in  other  respects  be  granted 
a  certain  amount  of  self-government  on  trade  questions,  including  also 
the  election  of  president,  treasurer,  and  the  like,  which  election  must  be 
approved  by  the  court  of  industry.  Many  of  the  present  leaders  of  the 
trade  unions  have  proved  themselves  very  competent  in  their  positions. 

It  will  be  right  in  future,  both  in  the  right  to  wages  and  in  the  right 
to  take  part  in  the  elections  of  the  organisation,  to  give  the  older  workers 
of  long-standing  service  a  certain  preference.  The  present  arrangement, 
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in  which  quite  young  workers  immediately  receive  the  same  wages  as 
the  older  ones,  and  have  the  right  to  vote  like  them,  has  in  reality  partly 
an  injurious,  partly  a  demoralising  effect  on  the  young.  Besides,  there 
must  always  be  something  to  strive  for  in  life,  something  to  look 
forward  to  as  a  later,  higher  step.  When  the  community  itself  arranges 
work,  in  the  service  of  the  State  or  the  community,  the  laws  on  wages 
always  justly  show  a  rise  in  wages,  which  as  a  rule  is  only  reached 
after  a  rise  in  age.  The  high  wages  at  a  quite  early  age  are  also  a 
temptation  to  marry  too  early  and  recklessly.  It  will  therefore  be  right 
to  let  wages  for  work  rise  gradually,  e.g.  on  entering  upon  the  age  of 
25,  30  etc.  or  according  to  the  number  of  years  in  which  they  have  been 
working  in  the  industry.  And  it  will  also  be  natural  to  give  the  workers 
who  have  reached  a  certain  age,  and  the  maturity  belonging  to  it,  e.g., 
the  age  of  30,  and  who  have  the  character  among  their  fellow  workers 
of  being  industrious,  sober  and  frugal  persons,  the  right  to  vote  in  the 
affairs  of  the  organisation.  In  the  past  a  misunderstood  conception  of 
democracy  effaced,  in  this  field  too,  the  natural  boundaries  erected 
everywhere  by  life  itself  between  human  beings.  The  system  of  law 
must  not  attempt  of  efface  these  valuable  boundaries  in  life,  but,  on  the 
contrary,  try  to  follow  and  emphasize  them,  for  the  elevation  of  the 
standard  of  human  life. 

In  another  respect  too,  there  are  grounds  for  marking  a  division,  as 
it  will  presumably  be  necessary  in  future,  with  the  consent  of  the 
organisations,  to  introduce  obligatory  trade  tests,  wherever  experience 
has  shown  that  they  serve  a  useful  purpose  in  delivering  the  particular 
trade  from  undesirable  elements  and  preventing  incompetent  persons 
from  ill-advised  establishing  of  new  businesses  or  workshops.  This 
applies  not  only  to  handicrafts,  but  also  to  mercantile  activities.  Practical 
business  life,  not  least  its  societies  of  creditors,  can  testify  that  the 
economic  difficulties  of  many  business  men,  and  their  bankruptcies,  owe 
their  origin  to  the  fact  that  many  persons  set  op  a  business  without 
having  had  a  thorough  mercantile  training. 

In  the  state  of  the  law  hitherto,  in  which  the  trade  unions  and 
employers'  unions  are  fighting  organisations,  far  too  large  an  amount 
of  the  sums  contributed  to  the  funds  of  the  unions  is  spent  in  keeping 
up  the  large  administrative  machinery  required  by  the  continual  state 
of  hostilities,  with  its  strikes  and  lockouts,  and  by  the  long-drawn  tugs 
of  war  during  wages  negotiations,  which  have  hitherto  wasted  the  time 
and  work  of  the  organisations.  Both  the  employers  and  the  workmen  spend 
enormous  sums  on  this  state  of  fighting  and  these  tugs  of  war,  on  direct 
support   of   fighting   members,    on   premises,    congresses,    negotiations. 
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travelling,  etc.,  and  on  the  salaries  of  several  thousands  of  leaders: 
directors,  heads  of  departments,  managers,  foremen,  secretaries;  ordinary 
clerks,  etc.,  an  enormous  staff,  which  is  economically  interested  in 
keeping  up  the  fighting  slate  hitherto  permanent.  As  an  example  may 
be  mentioned  that  a  Danish  trade  union  of  1500  members  spent,  ac- 
cording to  its  annual  accounts  for  1939 — 1940,  on  salaries  of  foreman, 
deputy  foreman,  treasurer,  .assistant,  accountant  and  others,  ten  persons, 
and  other  administrative  expenses  altogether  about  £2,500.  With  regard 
to  the  direct  fighting  expenses  it  may  be  mentioned  that  a  single  big 
labour  dispute  in  Denmark  in  1925  cost  the  trade  unions  £100,000  in 
payments  of  strike  and  lockout  support;  the  total  amount  of  lost  working 
days  during  the  same  dispute  came  to  about  4,000,000,  the  total  loss  of 
wages  to  about  £2,500,000,  and  the  difference  between  what  the  workers 
obtained  at  the  final  agreement  after  the  dispute,  and  what  they  could 
have  obtained  without  any  fight  at  all,  namely  by  accepting  the  media- 
tion proposed,  amounted  to  only  £10,000  per  annum. 

This  disproportion  between  loss  and  gain  is  by  no  means  unique. 
Taken  as  a  whole,  that  which  the  workers  gain  by  the  numerous  con- 
flicts down  the  years  cannot  be  said  to  be  in  any  reasonable  proportion 
to  the  enormous  expenses  incurred  by  their  organisations  for  the  keeping 
up  of  these  conflicts  and  the  whole  state  of  war,  direct  and  indirect. 
When  this  state  of  war,  as  proposed  above,  is  abolished,  all  strikes  and 
lock-out  being  forbidden,  and  wages  in  the  last  resort  being  fixed  by 
the  court  of  industry,  the  big  administrative  machinery  of  trade  unions 
and  employers'  unions  can  be  essentially  reduced  and  the  collection 
of  money  for  fighting  funds  can  cease.  Many  of  the  millions  of  pounds 
which  the  workers  now  pay  yearly  in  contributions  to  the  trade  union 
funds,  can  then  in  future  be  spent  on  something  more  useful  than  fights 
and  tugs  of  war.  The  contributions  are  on  an  average  very  high,  in  the 
various  trades  they  vary  from  2  to  4  shillings  a  week,  which  has  hitherto, 
to  a  large  extent,  gone  to  the  administration  of  the  trade  union  as  fighting 
organisation,  but  which  in  future  ought  to  be  used  as  funds  to  the  welfare 
of  the  workmen,  for  instance  better  dwelling  houses,  greater  old-age, 
pensions  etc. 

When  strikes  and  lockouts  are  prohibited,  there  must  of  course  be 
effective  means  of  enforcing  the  law  in  order  to  make  refractory  trade 
unions,  employers  or  workers  conform  to  the  terms  of  wages  fixed. 
Unions  which  commit  unlawful  actions,  such  as  strikes,  lockouts  and 
the  like,  must  of  course  be  liable  for  them  with  the  funds  of  their  union. 
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It  has  been  said  in  the  preceding  that  the  court  of  industry  must  fix  just 
wages  and  prices,  but  then  the  difficult  question  arises;  how  is  it  possible  to 
assess  the  quality  of  the  large  number  of  different  contributions  of  work 
in  the  community? 

What  is  a  just  and  fair  wage  and  price?  There  must  be  such  a  value;  the 
community  must  of  necessity  find  it,  in  order  to  make  men  work  and  to 
gel  the  social  machinery  to  act  as  it  should.  The  old  ideal:  justum 
pretium,  contains  a  truth,  it  expresses  one  of  the  principles  of  justice. 

It  is  relatively  easier  to  find  a  reasonable  settlement  of  the  prices  of 
goods.  Here  there  is  always  a  fairly  fixed  startingpoint:  in  the  cost  of 
production  and  a  certain  percentage  of  profit.  But  how  can  one  assess 
the  value  of  the  contributions  of  work  in  their  variety? 

It  is  easiest  to  estimate  contributions  of  work  according  to  their 
quantity.  In  this  lies  the  justification  of  all  piece  work  wages.  Here  it  is 
the  industry  of  the  worker  which  is  estimated  and  judged.  The  same 
holds  good  with  regard  to  extra  pay  for  overtime.  In  modern  labour 
conditions  piece  work  wages  have  gradually  been  introduced  into  most 
trades. 

In  the  next  place  it  is  natural  to  give  skilled  workers  a  higher  wage 
than  the  unskilled  ones.  Skilled  workers  are  here  understood  to  mean 
those  workers  who  have  had  a  special  training  for  several  years  on  the 
basis  of  a  contract  of  apprenticeship.  In  Denmark  in  1935  there  were 
318,000  industrial  workers.  Of  these  153,000  were  skilled  in  their  trade. 
The  average  eainings  per  hour  were,  in  1942,  2.16  sh.  for  skilled  men, 
for  unskilled  1.85  sh.  The  differing  valuation  of  quality  is  here  due  to 
the  fact  that  society  is  compelled  here  too,  to  judge  the  diligence  and 
perseverance  due  to  character  at  the  back  of  a  special  training  of  several 
years,  in  addition  to  which  it  may  be  supposed  that  the  skilled  workers 
are  also,  as  regards  intelligence,  on  a  rough  average  on  a  slight  or 
somewhat  higher  level  than  many  unskilled  ones. 

That  the  scale  of  fees  of  physicians,  lawyers,  architects,  engineers  and 
the  like  must  be  placed  comparatively  high,  far  higher  than  that  of  the 
wages  of  even  skilled  workers,  is  of  course  due  to  a  consideration  of 
the  long  and  expensive  special  training  required  by  these  professions. 
Society  will  not  be  able  to  make  people  undergo  a  special,  scientific 
training,  so  long  and  costly,  if  it  does  not  reward  it  with  comparatively 
high  remuneration. 

Here  another  element  also  begins  to  assert  itself,  the  same  which 
causes  a  commodity  as  a  rule  to  be  dearer,  the  greater  its  rarity.  The 
rarer  the  abilities  and  special  qualifications  are,  of  those  required  by 
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society,  the  more  must  it  pay  for  the  contributions  by  the  people 
possessing  these  abihties  and  qualifications.  The  higher  one  gets  in  the 
management  of  a  business,  a  joint-stock  company,  an  official  administra- 
tion, the  higher  are  the  salaries  that  one  must  pay.  If  you  get  up  to 
the  big  positions  of  leaders,  the  directors  of  the  great  jont-stock  com- 
panies or  government  enterprises,  society  must  pay  exceedingly  high 
salaries.  Experience  shows  that  great  organising  and  directing  abilities 
are  extremely  rare.  It  is  therefore  not  possible  to  make  them  effective 
at  all  if  one  does  not  give  them  the  really  big  remuneration.  Besides,  the 
very  high  salaries  to  the  great  positions  of  leaders  and  organisers  are 
economically  of  no  importance  compared  with  the  enormous  wages  bills 
for  the  numerous  officials  and  workers. 

In  the  production  of  material  and  intellectual  values  the  natural 
recompense  of  society  is  the  right  of  property  itself  to  the  articles 
produced.  The  manufacturer  and  the  artisan  become  owners  of  the 
manufactured  of  handmade  goods.  The  author,  the  artist,  the  inventor 
get  the  intellectual  right  of  property  to  the  author's  or  artist's  work  or 
the  invention. 


THE   CAUSES   OF  UNEMPLOYMENT 

1.  When  the  court  of  industry  is  to  fix  the  wages  of  the  indivi- 
dual trades  and  the  prices,  closely  bound  up  with  them,  one  very 
important  factor  must  always  be  taken  into  account  in  the  deliberations 
of  this  court,  namely,  the  consideration  of  foreign  competition.  Too  high 
wages  may  prove  a  misfortune  to  the  workers  as  well  as  to  the  country 
as  a  whole,  for  what  is  the  good  of  high  wages  to  the  workers  when  these 
far  exceed  the  wages  of  the  workers  in  the  neighbouring  countries  and 
the  foreign  goods  may  consequently  be  sold  at  considerably  lower  prices 
than  ours,  and  our  industry  cannot  compete  with  the  foreign  goods;  a 
reduced  production  and  great  unemployment  will  be  the  result.  Thus, 
for  instance,  it  has  been  maintained  by  industry  that  the  great 
unemployment  prevailing  in  Denmark  in  the  'twenties  and  'thirties  of 
this  century  was  due  partly  to  too  high  w^ages  in  proportion  to  the 
wages  of  the  neighbouring  countries  that  compete  wdth  ours.  In  order  to 
judge  fairly  of  these  facts,  however,  it  is  not  sufficient  to  ascertain  that 
the  wages  of  Danish  workers  in  a  certain  period,  for  instance  1932—33. 
were  on  an  average,  say  25  per  cent  higher  than  wages  in  Germany. 
and  15  per  cent  higher  than  wages  in  England,  for  the  fact  should 
be   taken    into    account    that   there    are   often   considerable    differences 
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with  regard  to  the  efficiency  of  the  work.  Thus  it  is  the  cost  of  labour 
per  produced  unit  of  goods,  not  the  wages  per  day  that  decides  the 
capacity  for  competition.  But  even  with  due  allowance  for  this  fact  it  is 
maintained  that  wages  in  Denmark  in  the  twenties  and  the  thirties  of 
the  twentieth  century  have  been  too  high  in  proportion  to  those  of 
foreign  countries,  and  that  this  circumstance  is  one  of  the  causes  of  our 
great  unemployment.  Since  1923  the  real  wages  have  increased  heavily 
and  exhibit,  irrespective  of  fluctuations,  a  rising  curve  in  comparison 
with  the  real  wages  of  1914.  At  the  same  time  the  unemployment 
percentage  has  been  strongly  increasing:  before  1914  the  percentage  of 
unemployed  in  proportion  to  the  total  number  of  workers  that  were 
insured  against  unemployment  constituted  9  per  cent,  in  the  period 
from  1921  to  1931  about  17  per  cent,  and  in  the  period  from  1932  to  1939 
about  24  per  cent;  thus  we  see  that  in  the  end  nearly  one  fourth  of  the 
Danish  working  class  were  unemployed.  In  the  years  1931 — 1939  un- 
employment involved  a  loss  of  25 — 30  million  working- days  a  year.  As 
pointed  out  above,  the  high  wages  of  these  years  are  not  claimed  actually 
to  have  been  the  sole  or  the  essential  cause  of  the  said  great  unemploy- 
ment. There  are  at  any  rate  several  other  causes;  thus  the  crisis  of  the 
thirties,  amongst  other  things,  had  something  to  do  with  it.  Here  it  shall 
only  be  emphasised  that  heavily  increasing  wages  may  be  one  of  the  causes 
to  be  reckoned  with  and  that  this  whole  question  therefore  in  each  indivi- 
dual period  demands  a  detailed,  a  thorough  and  a  comprehensive  examina- 
tion. In  the  unsettled  legal  state  prevailing  up  till  now  it  is,  however, 
very  natural  that  the  workers  should  be  continuously  trying  to  force 
wages  up  for  they  may  with  a  certain  right  claim  that  when  there  is  no 
efficient  control  of  the  prices  of  goods  by  the  community,  so  that  it  be 
possible  to  reduce  these,  a  control  of  wages  and  a  possible  reduction  of 
these  are  not  justifiable.  This  stale  of  affairs  points,  however,  more  than 
anything  else  to  the  necessity,  as  suggested  above,  of  organising  a  central 
legal  authority  for  the  whole  domain  with  power  to  fix  wages  as  well  as 
prices,  and  not  only  applying  to  the  industries  in  the  towns,  but  also  to 
agriculture.  Such  a  central  legal  authority,  the  court  of  industry,  will 
be  able  to  keep  an  eye  on  the  movements  of  wages  and  prices  abroad 
and  may  for  competitive  reasons  reduce  wages  and  prices. 

It  is,  however,  not  only  through  foreign  competition  that  too  high 
wages  may  bring  about  unemployment.  Quite  apart  from  this  too  high 
wages  will  lead  to  an  increasing  inventiveness  in  the  field  of  labour- 
saving  machinery  and  a  reduced  consumption  in  the  rest  of  the  popula- 
tion who  cannot  pay  the  increased  prices  of  goods  which  are  nearly 
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always  involved  in  an  increase  of  wages.  Next,  too  high  wages  may 
prevent  new  industrial  plant  and  extensions.  It  has  thus  heen  asserted 
on  the  part  of  industry  that  the  fact  that  Danish  wages,  expressed  in 
terms  of  gold,  were  from  1924  to  1929,  increased  by  30  per  cent,  without 
a  corresponding  increase  of  working  efficiency,  reduced  the  capacity  for 
competition  of  Danish  industry  so  essentially  that  new  plant  and 
extensions  became  remunerative  only  to  a  very  limited  extent. 

2.  Another  cause  of  the  great  unemployment  in  some  countries  is  the 
want  of  a  regular  system  for  the  transference  of  labour  from  trades  in 
which  there  is  great  unemployment  to  trades  where  there  is  great  shortaye 
of  labour.  For  a  great  number  of  years  there  has,  for  instance  in  Denmark, 
been  a  shortage  of  labour  in  agriculture  simultaneously  with  great  un- 
employment in  a  number  of  skilled  trades,  and  considerable  shortage  of 
labour  in  domestic  work  simultaneously  with  unemployment  among 
female  factory  workers.  This  is  due  to  the  fact  that  it  has  up  till  now  been 
possible  for  a  person  to  go  on  the  dole  if  there  were  unemployment  in  his 
own  individual  trade  even  though  there  were  a  shortage  of  labour  in  other 
trades. 

In  the  future  a  definite  legal  rule  ought  to  be  introduced  under 
which  nobody  can  obtain  unemployment  aid  if  it  be  possible  to 
direct  him  to  some  employment  for  which  he  is  adapted  by  his 
training  although  it  be  not  in  his  own  trade.  But  of  course  such 
workers  who  are  transferred  from  their  own  trades  to  some  other  trade 
ought  to  be  given  adequate  time  for  training  and  adaptation.  In  many 
instances,  however,  no  training  and  adaptation  are  required.  In  the 
present  century,  particularly  in  the  beginning  of  the  'thirties,  there  was  a 
considerable  immigration  of  labourers  from  the  country  to  the  to\sTis 
and  these  immigrant  workers  obtained  work  by  superseding  a  consider- 
able number  of  older  town  workers  who  thus  went  on  the  dole.  These 
rural  labourers  who  have  immigrated  to  the  towns  require  no  training 
when  they  go  back  to  agriculture.  Unemployed  female  factory  workers, 
on  the  other  hand,  who  are  directed  to  domestic  work  require  a  thorough 
domestic  training  before  they  can  be  employed  for  this  work. 

Sweden  has  known  how  to  organise  the  transference  from  one  trade  to 
another  with  a  firm  hand.  Thus  during  the  severe  deflation  crisis  of  1920 
— 22  the  Swedish  sitate  succeeded  in  transferring  about  lOO.OOO  workers  from 
industry  to  agriculture.  Most  of  these  workers  were  such  as  had  migrated 
from  agriculture  to  industry  during  the  preceding  favourable  state  of  the 
market  and  whom  it  was  now  the  object  to  bring  back  to  agriculture,  an 
object  which  was  successfully  carried  out.  But  then  Sweden  has  not  had  so 
extensive  an  unemployment  as  Denmark. 
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In  1935  an  examination  was  made  in  Denmiark  into  the  shortage  of  labour 
in  agriculture.  It  appeared  that  20.000  landed  properties  had  a  shortage  of 
about  25.000  labourers  and  many  of  lihe  landed  proprietors  had  adyertised 
7 — 8  times  without  receiving  any  applications.  At  the  same  time  there  was 
considerable  unemployment  in  industry  and  the  skilled  trades,  namely  about 
20  per  cent.  In  the  same  year,  1935,  no  less  than  23  million  days  were  lost 
through  unemployment;  and  the  community — the  workers  who  were  work- 
ing, the  employers  and  the  state — paid  vast  sums  in  unemployment  aid. 


It  is  mainly  the  more  permanent  causes  of  unemploj-ment  which  have  been 
discussed  above.  But  there  are  of  course  other  causes,  more  especially  tem- 
porary ones.  There  are  periods  of  seasonal  unemployment  and  of  unemploy- 
ment involved  by  the  state  of  the  market  etc.  In  these  instances  other  remedies 
than  those  mentioned  above  may  prove  useful;  unemployment  caused  by  the 
state  of  the  market  may,  for  instance,  be  counteracted  by  the  discount  policy 
and  general  economic  policy  of  the  National  Bank,  Public  Works,  Customs,  etc. 

Unemployment  among  the  young  requires  a  special  arrangement.  Al] 
unemployed  young  people  from  18  to  25  ought,  provided  that  they  are  not 
called  up  for  military  service,  to  perform  some  other  kind  of  useful 
work  in  the  service  of  the  community  in  return  for  which  they  receive 
board,  lodging,  and  a  lesser  payment  in  money.  They  ought  to  be 
employed  in  work  which  would  otherwise  not  be  done  as,  for  instance, 
the  clearing  of  land,  the  planting  of  shelter  belts,  drainage  work,  fruit- 
picking  in  harvest  time,  the  laying  out  of  roads  and  paths.  At  the  same 
time  suitable  classes  ought  to  be  provided  for  them  and  they  ought  to 
be  given  an  opportunity  for  reading,  etc. 

When  there  has  been  a  considerable  falling-off  in  certain  trades, 
especially  in  rural  work  and  domestic  work,  the  fact  that  the  causes  of 
this  are,  to  a  great  extent,  to  be  sought  in  certain  unfavourable  condi- 
tions in  the  trade  itself  should  be  taken  into  account  in  the  deliberations 
of  the  community  on  this  point,  and  the  conmiunity  ought  to  endeavour 
to  improve  these  conditions  simultanously  with  compelling  the 
unemployed  to  take  employment  within  these  trades.  In  agriculture,  foi 
instance,  the  housing  conditions  are  often  unfavourable  for  the  rural 
labourers  who  live  on  the  farms.  In  many  instances  the  rooms  of  the 
farm  lads  have  been  found  to  be  insanitary  and  very  uncomfortable. 
The  older  married  rural  labourers  ought  to  have  their  own  houses  with 
a  small  piece  of  land,  sufficient  for  gardening,  the  cultivation  of  vegetables 
for  home  consumption,  chicken-raising,  etc. 

Every  conmiunity  ought  to  feel  a  special  obligation  to  do  away  with 
unemployment  among  the  young.  In  June  1938  there  were  in  Denmark 
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about  11,000  unemployed  men  in  Ihc  ages  from  IS  to  24,  8400  of  these 
11,000  were  non-supporlers,  Ihey  being  as  a  rule  unmarried,  and  about 
2600  were  supporters  of  families.  It  appears  that  the  young  constitute  an 
age-group  that  is  particularly  hard  hit  by  unemployment.  A  statistical 
examination  from  standard  years  shows  that  the  age-group  that  com- 
prises the  seven  years  of  boys  from  18  to  24,  constitutes  17  per  cent  of  the 
total  number  of  organised  workers,  while  the  second  group,  comprising 
15  years,  from  25  to  39,  constitutes  only  13  per  cent,  and  the  group,  40 — 49, 
12  per  cent  only.  We  thus  perceive  that  unemployment  is  one  and  a  half 
times  greater  among  the  young  than  among  those  of  the  ages  between 
25  and  50.  The  community  ought  to  make  a  special  effort  to  do  away 
with  unemployment  among  the  young,  also  because  idleness  has  an 
extremely  demoralising  and  coarsening  effect  on  the  minds  of  young 
people.  The  practice  of  the  criminal  courts  exhibits  an  appalling  picture 
of  human  degradation  and  tragedy  caused  by  unemploj^menl.  One 
instance  among  several  thousands  will  suffice  to  illustrate  this  social 
evil.  A  young  man  who  had  been  out  of  work  for  lengthy  periods 
repeatedly  committed  thefts  during  his  unemployment  period  of  1914 — 20 
and  was  in  several  instances  punished  by  imprisonment.  In  a  second 
period  of  unemployment,  1921 — 23,  during  which  time  he  lived  partly 
on  his  mother's  old-age-pension,  spending  a  considerable  part  of  his 
own  unemployment  pay  on  spirits,  he  kept  company  with  a  young 
married  woman  whom  he  was  able  to  come  and  see  in  the  day-time 
when  her  husband  was  at  work.  In  this  state  of  human  degradation  and 
abasement  he  at  last  committed  a  murder  on  this  woman,  killing  her 
with  an  axe,  and  was  punished  for  his  crime.  Of  course  we  fmd  among  a 
certain  number  of  such  punished  individuals  some  who  are  by  nature 
work-shy,  being  for  this  reason  apt  to  enter  on  a  course  of  crime;  but 
even  so,  if  they  had  in  time  been  compelled  to  work  they  might,  in  many 
instances,  at  any  rate  have  been  kept  away  from  these  evil  courses.  Most 
criminals  are  not  bad  natures,  but  weak  ones;  and  regular  work  is  the 
best  moral  support  for  weak  natures. 

3.  Besides  the  above  causes  of  unemployment,  one  important  cause 
remains  to  be  mentioned:  over-population.  If  in  spite  of  its  being 
comparatively  the  most  densely  populated  part  of  the  world  Europe  has 
been  able  to  feed  her  enormous  population  up  to  the  Great  War,  1914 — 18, 
this  is  due  to  the  fact  that  this  part  of  the  world,  in  preference  to  all 
other  parts,  had  already  in  the  18th  and  19th  centuries,  through  a  highly 
developed  technique,  become  industrialised  to  so  great  an  extent  that 
she  could  in  considerable  measure  live  by  exporting  finished  industrial 
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articles.  In  the  present  century,  however,  and  more  particularly  after  the 
Great  War,  1914 — 18,  those  other  parts  of  the  world  to  which  Europe 
essentially  exported,  especially  Asia  (Japan,  China,  India)  and  parts  of 
Africa  and  South  America  have  become  more  and  more  industrialized 
and  have  in  a  constantly  increasing  degree  become  independent  of 
Europe  in  this  respect.  That  is  why  unemployment  in  Europe  has  been 
continuously  increasing,  especially  since  1918;  and  it  is  probable  that 
it  will  increase  still  further  after  the  latest  World  War.  The  common 
hackneyed  assertion  of  the  importance  of  an  ever  increasing  propagation 
of  the  European  peoples  and  of  the  devastating  effects  that  a  limitation 
of  propagation  would  entail,  an  assertion  thoughtlessly  repeated  in 
numerous  papers,  periodicals,  and  books,  is  therefore  due  to  superficial 
thinking  and  ignorance  of  the  real  condition  of  things  in  Europe.  From 
the  point  of  view  of  population  Europe  is  likely  in  the  near  future  to  be 
more  and  more  threatened  unless  all  European  states  can  come  to  an 
agreement  on  a  common,  organised,  systematic  emigration  to  other  parts 
of  the  world,  based  on  agreements  with  the  governments  of  the  latter. 
It  is  irresponsible  talk  to  continue  to  encourage  people  to  increased 
propagation  when  this  results  in  increasing  unemployment,  as  has 
hitherto  been  the  case.  Already  now  a  great  number  of  the  children  of 
most  European  countries  are  born  to  a  life  in  unemployment  and  the 
concomitant  degradation  and  misery. 

About  530  million  people  live  in  Europe,  about  1200  million  in  Asia,  but 
Asia  being  four  times  as  big  as  Europe,  Europe  should  have  room  for  only 
300  million,  but  she  holds  530  milUon  or  about  double  the  number.  We  thus 
see  that  the  density  of  population  is  far  greater  in  Europe  than  in  Asia, 
namely  about  47  persons  per  square  mile  in  Europe  against  only  28  in  Asia. 
Taken  altogether  the  area  of  Europe  is  only  one  thirteenth  part  of  the  whole 
inhabited  globe;  and  yet  this  one  thirteenth  part  holds  nearly  one  quarter 
of  the  total  population  of  the  globe.  The  increasing  industriaUsation  of  the 
other  parts  of  the  world  in  the  twentieth  century  has  already  now  caused  a 
disastrous  fall  in  the  export  by  which  Europe  lives.  The  value  of  Europe's 
export  has  fallen  more  than  25  per  cent  from  1913  to  1937.  Already  now  Japan, 
China,  and  India  to  a  great  extent  themselves  manufacture  the  goods  that 
Europe  formerly  exported  to  them.  No  wonder  then  that  unemployment 
figures,  which  increased  already  after  the  Great  "War,  have  risen  to  an  appall- 
ing extent. — While  several  older  national  economists,  like  certain  clergymen, 
go  on  continuously  repeating  the  dogma  of  the  blessing  of  a  steady  vigorous 
propagation,  the  younger  economists  exhibit  an  understanding  of  how  ill- 
founded  and  unjustifiable  this  dogma  isi.  About  the  said  population  question, 
the  question  of  propagation  and  limitation,  a  young  Danish  economist  says,  as 
follow:  First  we  ought  to  make  up  our  minds  as  to  whether  on  the  whole  it 
is  desirable  to  increase  the  population  of  this  country.  As  a  matter  of  fact 
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no  material  for  the  judging  of  this  point  is  at  hand,  it  being  necessary  in 
answer  to  this  question  to  consider  the  conditions  of  production  of  the  next 
20^25  years  and  still  further,  when  the  children  who  now  are  going  to  be 
born  will  be  entering  industry.  No  evidence  points  to  the  fact  that  Danish 
industry  in  the  year  1960  and  the  following  years  will  be  more  favourably 
situated  with  a  population  of,  say,  4V2  million  people  t'han  with  a  population 
of,  for  instance,  3,7  and  4  million.  Denmark  has  neither  unexploited  areas  nor 
unexploited  raw  materials  nor  power  resources  to  any  considerable  extent. 
It  is  true  that  the  parcelUng  out  in  agriculture  may  be  further  extended,  but 
the  present  state  of  affairs  does  not  point  to  this  procedure  being  very  pro- 
pitious. As  regards  industry  it  is  rightly  said  that  it  is  doubtful  whether  ii 
will  in  the  future  be  able  to  give  employment  to  the  increased  population. 
See  Yedel-Petersen,  Statistics  for  Denmark,  19U,  p.  75.  As  indicated  above  it 
is  precisely  industry  that  will  fail  on  this  point  and  that  has  already  failed 
as  a  result  of  the  heavy  decrease  in  the  export  possibilities  of  Europe. 

Finally  it  should  be  pointed  out  that  when  milUons  of  people  in  India  and 
China  are  at  starvation  level  and  die  from'  under-nourishment  and  failing 
power  of  resistance,  this  is  due  to  the  far  too  vigorous  propagation  in  the 
said  countries.  This  misfortune  and  its  cause  were  perfectly  realised  by  Gandhi, 
the  great  Indian  national  leader.  He  demanded  that  the  300  million  people  of 
India  should  refrain  from  bearing  children.  He  says:  "Why  continue  increas- 
ing the  number  of  the  population  as  long  as  thousands  upon  thousands  die 
from  starvation". 

When  a  country  like  Denmark  in  the  'twenties  and  'thirties  of  this 
century  has  had  a  considerably  greater  unemployment  than  the  neigh- 
bouring countries  this  is  then,  due  not  to  one,  but  to  several  different 
causes:  it  may  be  because  1)  wages  in  Denmark  have  been  higher  than, 
for  instance,  in  England  and  Germany. — One  reason  is  certainly 
that:  2)  the  transference  of  labour  from  one  trade  to  another  has  been 
less  successfully  organised  than  in  Sweden — and  that  3)  propaga- 
tion has  been  far  more  unrestricted  than  in  Sweden,  the  population  of 
which  having,  as  is  a  well-known  fact,  been  stationary  for  a  long  time 
in  spite  of  Sweden  with  her  wide  area  and  her  rich  sources  of  raw 
material  being  far  better  able  to  cope  with  an  increase  of  her  population 
than  Denmark.  Before  interfering  with  unemployment  a  legislator  ought 
to  realise  its  causes.  But  without  being  too  severe  on  Danish  legislation 
it  must  be  said  that  it  is  characterized  by  anything  but  realisation  of 
these  various  causes  of  unemployment  and  therefore  on  all  points 
displays  a  want  of  plan,  not  to  say  perplexity,  a  blind  groping,  an  inter- 
fering by  haphazard  measures.  If  a  legislator  realises  that  the  three 
above  mentioned  causes  of  unemployment  may,  at  any  rate,  be  reckoned 
with,  he  will  know  that  causes  1  and  2  may  be  remedied. 

Under  the  new  central  legal  authority,  suggested  above,  the  court  of 
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industry,  it  will  be  possible  to  solve  the  problem  of  a  just,  socially 
justifiable  working -wage,  as  this  court  will  be  able  to  deal  with  the 
prices  of  commodities  and  wages  simultaneously  and  take  into  con- 
sideration the  competition  from  foreign  countries  too. 

With  regard  to  cause  2  a  legislator  may  also,  as  pointed  out  above, 
accomplish  a  good  deal  through  a  better  organisation  of  the  transference 
of  labour  from  one  trade  to  another.  Danish  legislation  has,  however, 
failed  to  accomplish  anything  of  importance  as  regards  causes  1  and  2. 
A  comprehensive  view  and  a  firai  hand  have  been  wanting  on  all 
points. 

The  amount  of  unemployment  that  is  caused  by  unrestricted  propaga- 
tion, in  spite  of  Europe's  increasing  pauperisation  by  reason  of  diminish- 
ing possibilities  of  export,  can  only  be  counteracted  by  a  government  if, 
through  definite  agreements  between  the  European  and  overseas  govern- 
ments (especially  the  governments  of  the  States  of  South  America, 
certain  parts  of  Africa  and  Australia)  it  may  succeed  in  organising  an 
emigration  from  the  most  densely  populated  countries  of  Europe  to 
these  overseas  states. 

-  But  as  the  governments  in  several  countries  have  failed  with  a  firm 
hand  to  take  measures  against  unemployment  causes  1  and  2  and  failed 
to  realise  that  in  case  of  cause  3  one  is  faced  by  forces  of  nature  against 
which  legislation  is  powerless,  the  measures  which  have  been  planlessly 
taken  against  every  kind  of  unemployment  have,  in  the  first  place,  been 
extremely  expensive  to  the  finances  of  the  State,  in  the  second  place, 
they  have  in  the  long  run  proved  inefficient  to  cope  with  unemployment 
and  thus  the  vast  sums  of  money  expended  by  the  State  for  this  pur- 
pose have  been  wasted.  In  Denmark  for  instance  there  has  through 
various  statutes — counteracting  unemployment  by  relief-work — been 
granted  subsidies  to  the  amount  of  35  millions  £  and  the  amounts  to  be 
provided  from  other  sides  being  equal  it  should  be  possible  to  put  works 
in  progress  to  the  value  of  about  70  million  £,  this  being  equal  to 
employment  of  95.000  men  for  a  couple  of  years.  Thus  it  will  be  seen 
that  even  this  vast  sum  would  procure  only  a  quite  temporary  and 
transitory  help  for  a  few  years,  this  being  in  the  procession  of  years 
as  a  grain  of  sand  in  a  desert. 


The  unemployment  that  arises  from  new  labour-saving  technical 
ihventions  ought  not  to  be  counteracted  by  artificial  means  by  the 
legislator,  especially  not  by  his  advocating  a  continued  use  of  an  out 
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of  dale  technique,  even  though  work  might  in  this  way  he  given  to 
thousands.  When  Gandhi,  the  Indian  leader,  advocates  the  continued  use 
of  the  spinning  wheel  in  the  villages  of  India  hecause  the  introduction 
of  the  present-day  spinning  and  weaving  machines  in  the  textile 
industry  of  India  has  entailed  unemployment  and  misery  to  thousands 
of  people,  it  is  a  kind  of  propaganda  which,  if  acted  upon,  may  for  the 
time  being  remove  some  of  the  unemployment,  but  which  will  not  in 
the  long  run  benefit  the  people  of  India,  and  which  if  it  were  carried 
out  all  over  the  earth  would  set  the  human  race  back  in  culture,  a 
retrogression  which  would  soon  manifest  itself  in  many  ways,  in 
material  respects  as  well  as  in  spiritual  ones.  From  ancient  times  till 
to-day  the  advance  in  material  culture  has  been  closely  bound  up  with 
the  continuous  invention  of  new  labour-saving  technique  by  means  of 
which  man  has  been  constantly  gaining  more  time  for  the  development 
also  of  his  mental  culture.  The  improved  technique  has  again  and 
again  delivered  men  from  the  condition  of  slaves  and  been  the  cause  of 
also  the  common  man  getting  strength  left  to  devote  himself  to  tasks 
that  are  of  a  mentally  elevating  nature.  In  ancient  times,  for  the  pro- 
pulsion of  large  ships  when  the  winds  did  not  fill  the  sails,  slaves  were 
to  a  wide  extent  used,  as  they  were  chained  to  the  thwarts,  often  one 
layer  on  top  of  another,  and  treated  like  brutes.  The  ven,'  first  invention 
of  mast,  sails,  and  cordage  marks  a  first  modest  step  towaids  the 
emancipation  of  hand-work  from  the  task  of  rowing.  There  is,  however, 
only  a  difference  in  degree  in  the  transition  from  one  phase  of  technical 
improvement  to  another.  With  the  invention  of  the  steam  engine  the  use 
of  slave  labour  for  rowing  finally  disappeared.  It  should  be  remembered 
that  as  late  as  the  nineteenth  century  convicts  and  negroes  were  used  as 
galley-slaves.  In  the  steamships  the  stokers  work  deep  in  the  bottom 
of  the  ships  in  an  insufferable  heat  was  a  drudgery  that  has  disappeared 
only  with  the  invention  of  the  Diesel  engine  according  as  these  engines 
are  superseding  the  steam  engines  in  the  ships  of  to-day.  Generally 
speaking  we  may  say  that  in  antiquity  the  operations  which  are  carried 
out  mainly  by  machines  to-day — the  propulsion  of  ships,  the  grinding 
of  grain,  the  weaving  of  cloth,  the  multiplication  of  books  and  many 
other  things — were  performed  by  slaves.  That  is  why  even  the  advanced 
statesmen  and  philosophers  of  antiquity,  like,  for  instance,  Aristotle,  who 
lived  in  an  age  when  this  technique  was  unknown,  could  imagine  no 
society  without  slaves.  In  justice  it  must  then  be  admitted  that  among  the 
various  causes,  material  ones  as  well  as  spiritual,  of  the  abolition  of 
slavery  the  great  technical  inventions  play  a  prominent  part.  It  should. 
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moreover,  be  borne  in  mind  that  the  last  remnants  of  slavery  did  not 
disappear  until  the  nineteenth  century,  precisely  the  century  in  which 
a  new  machine  technique  completely  altered  the  conditions  of  living. 
Although  in  a  period  of  transition  this  technique  changed  for  the  worse 
the  conditions  of  living  for  the  common  population  of  Europe — as  it  is 
doing  in  India  to-day — it  has  in  the  long  run,  in  the  course  of  the 
nineteenth  and  twentieth  centuries,  led  to  constantly  improved  condi- 
tions for  the  working  population,  both  to  a  gradual  increase  of  the  real 
wages  and  to  an  abbreviation  of  the  working  hours.  As  early  as  1860 
the  machines  of  British  large  scale  industry  performed  as  much  work 
as  1200  hundred  million  industrious  craftsmen  or  the  total  population 
of  the  earth  in  that  day  would  be  able  to  perform  under  the  old  industrial 
technique.  The  European  workers'  demand  for  an  eight  hours'  working 
day  could  not  have  been  realised  if  we  had  remained  at  the  technical 
stage  of  the  old  crafts.  Even  though  in  carrying  into  effect  the  rule  of 
an  eight  hour  day  due  allowance  should  be  made  for  individual  kinds 
of  work — intensity,  degree  of  difficulty — the  hours  being  modified  to  a 
certain  extent,  it  must  be  acknowledged  that  the  short  working  hours 
on  the  whole  denote  a  considerable  cultural  progress  to  the  population 
at  large.  These  shorter  working  hours  have,  moreover,  been  found  to 
increase  the  zest  and  pleasure  in  work,  an  otherwise  dull  mechanical 
task  being  performed  with  greater  energy  and  power  when  the  worker 
can  look  forward  to  longer  leisure  hours  after  the  work  is  over;  likewise 
the  short  working  hours  stimulate  the  employers  to  a  better  planning 
of  the  work.  The  loss  involved  in  the  eight  hour  day  through  the  in- 
complete exploitation  of  the  machines  may  be  made  up  for  by  the 
introduction  of  a  double  shift. 


In  the  old  days  of  the  guilds  working  hours  varied  fronn  13  to  14  hours 
a  day.  In  the  seventies  of  the  18th  century  the  working  day  in  craft  and 
industry  extended  from  11  to  IIV2  hours,  but  it  became  gradually  reduced  and 
was  about  1920  in  many  countries  fixed  to  eight  hours  a  day  or  the  48  hours 
per  week.  In  shipping  and  agriculture,  and  in  certain  individual  groups  of 
trades,  for  instance,  that  of  coachmen  and  drivers,  however,  the  eight  hour 
day  is  not  kept.  The  working  day  of  eight  hours-  is  net,  the  hours  being 
prolonged  by  breaks  for  meals. 

In  comparing  the  conditions  of  to-day  with  those  of  antiquity,  its  technique 
and  slave  work,  we  see  that  the  steam  and  motor  power  at  humanity's  disposal 
to-day  is  a  mechanical  energy  that  corresponds  to  the  muscular  power  of 
25  thousand  million  people,  that — the  distribution  being  equal — to-day  12 
"mechanical"  slaves  stand  at  the  disposal  of  every  one  of  the  two  thousand 
million  people  of  the  earth. 
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On  the  whole  the  shorter  working  hours  are  therefore  presumably  to 
be  regarded  as  a  considerable  advance  in  civilisation.  But  at  the  same 
time  one  thing  must  not  be  overlooked,  the  fact  that  the  shorter  working 
hours  involve  a  great  problem,  the  problem  from  a  cultural  point  of 
view  of  the  proper,  profitable  employment  of  the  leisure  hours  by  the 
population  at  large.  By  every  available  means  the  legislator  ought  to 
endeavour  to  descourage  people  from  employing  their  leisure  hours  in 
idling,  drinking,  and  such  low  pastimes.  The  term  leisure  hours  should 
not  stand  for  exemption  from  work,  but  for  liberty  to  indulge  in  various 
wholesome  kinds  of  work.  If  every  worker  was  given  his  own  house 
and  garden  this  would  be  one  of  the  proper  ways  of  providing  for  a 
salutary  use  of  his  leisure  hours. 


It  was  pointed  out  above  that  when  the  workers  through  their 
organisations  constantly  tried  to  force  wages  up,  and  regarding  this 
question  from  an  isolated  point  of  view  and  not  in  its  wider  aspect  this 
was  because  of  the  absence  of  a  collective  central  legal  organ  that  might 
fix  prices  of  commodities  and  wages  impartially.  The  absence  of  this 
collective  central  legal  authority  has  been  the  reason  of  the  workers" 
just  want  of  confidence  in  a  fair  control  by  society  of  the  prices  of 
cartels  and  trusts;  and  as  long  as  there  is  no  such  control  the  workers 
cannot  be  blamed  for  their  isolated  actions  to  raise  wages,  in  order  that 
even  with  rising  prices  they  may  obtain  the  same  or  improved  real 
wages.  Only  with  the  institution  of  the  court  of  industry  suggested 
above,  will  the  workers  become  sufficiently  confident  that  the  main- 
taining of  the  wages  at  the  present  level  or  even  their  reduction  in  the 
interest  of  society  as  a  whole  will  not  involve  a  reduction  of  real  wages, 
the  court  of  industry  simultaneously  maintaining  or  reducing  the  prices 
of  commodities. 

But  there  is  also  another  important  point  on  which  the  workers  have 
hitherto  and  not  without  reason  been  without  confidence  in  existing 
society,  that  of  society's  watching  their  interests  justly.  Want  of  con- 
fidence on  this  point  is  due  to  the  kind  of  organisation  generally  used 
by  capital  in  investing  its  money  in  industrial  enterprises:  the  joint- 
stock  company.  For  the  joint-stock  company  has  so  far  proved  well 
adapted  to  conceal  a  number  of  gross  abuses  on  the  part  of  capital,  an 
exploitation  of  the  industrial  companies,  a  fleecing  of  these  that  has 
been  equally  injurious  to  the  workers  and  to  the  true  interests  of  the 
companies   themselves.    In   the   formation   of  big   trust-companies   the 
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founders  have,  as  mentioned  above,  often  been  guilty  of  enormous  over- 
capitalisations. Of  the  1400  million  dollars  that  formed  the  capital  of 
the  American  steel-trust  only  the  700  million  dollars  expressed  real 
values.  How  can  it  be  possible  for  workers  under  such  conditions  to 
have  any  faith  in  the  prices  dictated  by  the  trust  and  the  wages  offered 
by  it?  In  periods  when  industry,  trade,  and  shipping  have  had  great 
profits  (for  instance,  during  the  Great  War  1914 — 18),  it  has  often  been 
possible  on  the  exchanges  to  job  shares  of  industrial,  trading  and 
shipping  companies  to  unreasonable  heights  and  through  buying  up  the 
greater  number  of  the  shares  the  big  share-holders  have  been  able  to 
extort  big  annual  profits,  sometimes  under  cover  of  the  issue  of  free 
shares  or  of  bonds,  etc.  Taken  altogether  shares  and  bonds,  the  paper 
capital  of  Denmark,  increased  from  4V2  to  11  thousand  million  Kroner 
(£550  million)  from  1913  to  1923.  Through  her  wholesale  issue  of  bonds 
during  this  period  the  State  of  course  bears  her  part  of  the  blame  for 
these  heaps  of  paper;  but  the  fault  of  capital  remains  nevertheless 
extremely  great  and  cannot  be  overlooked.  During  the  panic  of  1921 — 27 
the  piles  of  paper  of  the  Danish  joint-stock  companies  collapsed  or 
shrank,  the  capital  of  all  joint-stock  companies  having  to  be  reduced, 
through  liquidation  and  bankruptcy  by  19,3  per  cent  and  through  writing 
down  by  16,1  per  cent,  or  altogether  a  reduction  of  the  joint-stock  by 
35V2  per  cent.  In  the  good  years  that  had  gone  before  many  Danish  joint- 
stock  companies  paid  unwarrantably  high  dividends  to  their  share- 
holders and  neglected  to  put  by  substantial  portions  of  their  great  profits 
for  reserve  funds,  for  funds  to  be  used  for  consolidation  purposes,  and 
for  funds  to  be  used  for  the  benefit  of  the  workers.  How  can  the  workers 
be  expected  under  such  conditions,  under  such  maladministration  on  the 
part  of  capital,  to  get  sufficient  confidence  in  the  management  of  the 
companies  for  which  they  work?  Capital,  i.e.  the  shareholders  shows  as 
a  rule  no  interest  in  the  company,  seeing  in  it  only  an  immediate 
possibility  of  exploitation;  and  in  periods  like  those  mentioned  above, 
the  directors  of  joint-stock  companies  have  in  several  cases  been  found 
guilty  of  speculating  in  the  shares  of  their  own  companies. 

But  also  in  normal  periods  of  trade  many  examples  have  been  seen 
of  unreasonably  great  profits  being  given  to  the  shareholders  through 
watering  or  through  the  granting  of  too  high  dividends.  As  late  as  the 
'thirties  of  the  present  century  a  Scandinavian  joint-stock  company  has, 
for  instance,  paid  out  18  per  cent  in  dividends,  another  company  has 
paid  15  per  cent  besides  f  9300  in  fees  to  the  board  or  directors  (the 
latter  company  being  able  to  yield  such  high  profits  only  because  of  a 
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high  customs  protection).  Such  high  piofils  must  of  course  appear  still 
more  absurd  when  they  are  seen  in  relation  to  the  small  amounts  usually 
given  by  joint-stock  companies  to  funds  for  the  benefit  of  their  workers 
and  employers.  By  way  of  example,  it  may  be  mentioned  that  in  the 
beginning  of  the  'twenties  a  Scandinavian  joint-stock  company  for 
several  years  paid  17  per  cent  to  the  shareholders,  or  about  f  100.000, 
while  the  workers'  fund  and  the  superannuation  fund  received  f  25.000; 
and  this  company  might  even  be  claimed  to  be  among  those  that 
sacrificed  proportionately  the  largest  sums  to  their  workers.  In  1915 
another  company  paid  a  dividend  of  19  per  cent  or  £  32.500  to  the  share- 
holders while  paying  £  1250  to  the  workers'  fund.  The  19  per  cent  were, 
however,  partly  disguised  through  various  issues  of  free  shares,  only 
I2V2  per  cent  being  the  nominal  dividend^). 


As  far  as  I  can  see,  the  stale  of  affairs,  set  forth  above  makes  it  ne- 
cessary in  future  legislation  on  joint-stock  companies  to  distinguish  be- 
tween newly  founded  joint-stock  companies  and  old  well  established 

1)  Abuses  connected  with  secret  reserves.  It  is  of  course  desirable  that  a 
joint-stock  company  instead  of  paying  too  high  dividends  should  place  big 
sums  to  a  reserve  fund;  and  actually  no  fault  can  be  found  with  a  company 
for  also  saving  up  secret  reserves  that  may  be  resorted  to  in  particularly  hard 
times.  In  the  laws  of  most  countries  the  keeping  of  secret  reserve  funds  is 
not  prohibited.  But  these  reserves  must  not  be  used  for  the  paying  of  profit 
to  the  shareholders  in  hard  times  in  such  a  way  as  to  conceal  from  the  share- 
holders the  fact  that  the  profit  is  actually  taken  from  the  reserve  fund.  If 
shareholders  from  the  yearly  balance  sheet,  or  the  subscribers  to  new  shares 
are  led  by  the  managers  to  believe  that  the  surplus,  evinced  by  the  balance- 
sheet  through  a  number  of  years,  is  real  net  profits,  although  this  is  not 
actually  the  case,  the  amount  being  taken  from  the  secret  reserve  fund,  the 
public  subscribes  to  shares  on  a  false  impression,  conveyed  by  the  managers 
in  the  invitation  to  subscription;  and  this  amounts  to  a  fraud.  This  was 
rightly  estabhshed  in  the  practice  of  the  English  courts  in  the  judgment  of 
Lord  Kylsant,  the  great  shipowner,  in  1931.  In  the  prospectus  put  forward 
by  him  for  the  subscription  of  shares  the  "balance"  in  hand  (not  "income") 
at  disposal  for  distribution  at  the  balancing  of  accounts  was  said  during  the 
last  ten  years  to  have  on  an  average  amounted  to  £500.000.  This  was  not 
actually  a  falsehood,  but  the  way  of  presenting  the  facts  was  calculated  to 
deceive  the  pubUc,  this  being  apt  to  gain  the  impression  that  the  surplus  for 
the  said  ten  years  was  real  net  profits,  they  being  kept  ignorant  of  the  fact 
that  it  was  in  reahty  drawn  from  the  secret  reserve  fund.  Lord  Kylsant  was 
therefore  in  the  court  of  London  given  a  judgment  for  fraud  and  sentenced 
to  twelve  months'  imprisonment. 
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ones.  In  order  to  induce  capital  to  subscribe  to  shares  in  such  new  enter- 
prises in  industry  and  trade  as  are  necessary  for  the  development  of 
industrial  life,  it  is  right  to  entitle  such  companies  to  pay  out  high 
dividends — the  companies  being  also  sometimes  based  on  new  patents — 
for  a  number  of  years,  say,  the  first  thirty  years  of  the  company's  life. 
Without  such  encouragement  to  capital  it  will  not  be  possible  to  induce 
it  to  support  new  enterprises.  But  in  our  well  established  large  companies 
that  are  thirty  years  or  more,  most  of  the  original  shareholders  have 
long  ago  parted  with  their  shares  at  high  prices:  the  new  shareholders 
who  have  bought  the  shares  have  only  a  pecuniary  interest  or  a  jobbing 
interest  in  them,  being  not  personally  in  touch  with  the  company  and 
taking  no  interest  in  and  having  no  knowledge  of  its  affairs;  and  they 
often  sell  their  shares  after  a  short  time.  There  is  no  point  in  giving 
these  shareholders  a  right  to  vote  at  the  general  meetings  where  they, 
as  pointed  out  above,  appear  as  a  rule  and  avail  themselves  of  their 
votes  only  when  they  try  to  extort  a  higher  dividend  or  free  shares  or 
bonds,  irrespective  of  the  true  interest  of  the  company,  its  workers  and 
employees.  Where  there  is  no  possibility  of  such  extortion  the  share- 
holders do  not  as  a  rule  put  in  an  appearance  at  the  general  meetings 
as  these  are  in  many  instances  a  more  matter  of  form,  only  involving  a 
waste  of  time.  It  would  therefore  be  appropriate  in  future  legislation  on 
shares  to  abolish  general  meetings  in  these  older  companies,  and  make 
the  companies  convert  the  shares  into  bonds  bearing  a  fixed  interest, 
computed  at  the  average  annual  profit  paid  on  the  shares  during  the 
last  five  or  ten  years,  the  law  at  the  same  time  giving  the  company  a 
right  to  spend  the  profit  of  future  years — after  necessary  writings  off 
and  placing  to  reserve  funds  and  workers'  funds  have  been  made — in 
gradually  redeeming  the  said  bonds.  In  this  way  our  large,  old,  well 
established  companies  will  in  time  become  self-supporting  institutions 
that  are  independent  of  illegitimate  stock-jobbing  interests.  In  this 
manner  their  activity  is  guaranteed  to  be  carried  on  in  a  tranquil,  steady 
manner,  undisturbed  by  the  attacks  so  common  at  present  on  the  part 
of  freebooters  i.e.  stock-jobbing  groups  of  shareholders.  Henceforward 
the  companies  will — besides  in  the  interest  of  society— work  onlj^  in  the 
interest  of  their  employees  and  workers.  In  the  future  these  will  then, 
in  quite  a  different  manner,  feel  attached  to  the  undertakings  for  which 
they  are  working  because  they  know  that  in  reality  it  belongs  in  part  to 
them  and  not  to  the  extraneous  group  of  shareholders  whose  only  in- 
terest in  the  company  is  one  of  extortion. 
Through  the  suggestion  made  above  the  whole  working  of  the  joint- 
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stock  company  will  be  considerably  simplified.  Wilb  the  abolition  of 
general  meetings  the  large  boards  of  directors  of  these  companies  will 
also  be  abolished,  boards  that  have  often  no  insight  into  the  activities 
of  the  companies.  A  transition-stage  will  be  necessary,  the  present  di- 
rectors being  allowed  to  remain  until  their  deaths.  But  the  future  board 
of  directors  should  probably  consist  of  only  five  or  six  members,  the 
managing  director  being  chairman,  one  member  being  elected  by  the 
workers  of  the  company  and  one  from  among  its  employees,  and  if  there 
are  no  workers  proper  in  the  companies — as  in  trading  companies,  in- 
surance companies,  and  the  like — two  members  ought  to  be  elected  by 
the  employees.  Further,  two  or  three  members  who  are  in  possession 
of  expert  knowledge  may  be  elected.  But  the  managing  director  must,  of 
course,  be  the  sole  leader  of  the  company  in  all  the  practical  matters  of 
daily  life;  the  other  members  are  only  consultative. 

The  control  that  public  general  meetings  and  the  reports  on  them  in 
the  press  can  exercise,  is  only  superficial.  Numerous  sad  experiences 
show  that  the  grossest  abuses  and  swindles  in  joint-stock  companies 
have  taken  place,  the  traditional  company  apparatus,  especially  the 
general  meetings,  and  the  press,  not  having  been  able  to  exercise 
any  efficient  control.  But  there  is  another,  efficient  control  which, 
by  virtue  of  its  great  expert  knowledge,  is  of  considerably  greater 
value  than  all  general  meetings  and  publications  in  the  press,  namely, 
the  specially  qualified  chartered  accountants  that  is  to  say,  if  they 
are  not,  as  is  often  the  case  at  present,  elected  by  the  general 
meetings  or  another  organ  of  the  company  itself,  but  by  an  unpolitical 
stale  authority  independent  of  the  companies,  namely,  the  court  of  in- 
dustry suggested  above.  When,  in  future,  the  Companies  Act  provides 
that  (1)  the  companies  shall  not  only  make  an  annual  statutory  report — in 
a  common  form  provided  by  the  court  of  industry — but  also  that  (2)  the 
management  shall  make  an  annual  report  in  which,  to  the  best  of  its 
ability,  it  makes  a  statement  as  to  the  financial  standing  of  the  company, 
and  that  (3)  the  independent  chartered  accountants  shall  annually  make 
a  critical  report  on  the  statement  of  accounts  and  on  the  actual  financial 
position  of  the  company  and,  moreover,  through  several  unannounced 
visits  throughout  the  year  ascertain  that  the  funds  are  intact,  a  far  more 
efficient  control  of  the  management  of  the  company  will  be  provided 
through  this  expert  inspection  of  the  affairs  of  the  company  than  are 
provided  by  the  existing  general  meetings  and  the  press.  The  annual 
statement  of  accounts  ought  likewise  to  be  approved  by  the  accountants 
with  a  right  of  appeal  to  the  court  of  industry.  A  critical  audit  by  an 
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expert  is,  moreover,  as  has  been  proved  by  experience,  in  reality  a  great 
aid  and  support  to  the  managers  themselves.  It  must,  furthermore,  be 
provided  that  no  critical  report  about  any  joint-stock  company  by  an 
accountant  shall  be  published  and  that  it  shall  only  be  communicated 
to  the  court  of  industry  and  its  officials  in  confidence  as  an  official  secret, 
the  betrayal  of  which  not  only  to  the  public,  but  also,  and  not  least,  to 
the  competitors  of  the  said  company  involves  liability  to  punishment. 

When  in  future  workers  and  employers,  as  suggested  above,  elect 
members  to  the  board  of  directors,  they  will  by  this  means  acquire  a 
knowledge  of  the  accounts  and  economy  of  the  company;  and  the  suspi- 
cion with  which  in  the  present  conditions  the  workers  regard  the  manage- 
ment of  the  company,  as  they  are  of  opinion  that  they  themselves  get  too 
small  a  portion,  and  that  capital  gets  too  large  a  portion  of  the  profits,  will 
gradually  be  eliminated. 

When  thus  in  future  the  large  well  established  companies  are  eman- 
cipated from  the  influence  of  stock-jobbers  and  absolete  general  meet- 
ings, etc.,  it  will  be  possible  to  a  considerably  greater  extent  than  now, 
to  utilise  the  profits  available — after  writings  off,  placing  to  reserve 
funds,  and  the  like, — for  the  benefit  of  the  workers  and  employees, 
especially  through  placing  them  to  superannuation  funds  and  housing 
funds.  It  is  possible  that  through  the  co-operation  of  all  the  larger  com- 
panies in  a  standard  type  of  house,  and  in  standard  manufacture  of 
technical  and  hygienic  fittings,  and  of  furniture,  so  low  a  price  of  pro- 
duction may  be  achieved  as  to  make  it  possible  for  every  good  worker  to 
get  his  own  house  and  garden.  This  task  should  be  tackled  with  foresight 
and  on  a  wide  basis,  see  above  pp.  427 — 30.  It  would  be  fair  to  give  the  de- 
serving workers  who  have  been  in  the  employment  of  the  company  for 
a  number  of  years  the  first  right  to  the  acquisition  of  such  houses  in 
handsome  and  healthy  surroundings. 

Through  such  funds — for  pensioning,  for  housing  and  the  like — per- 
manent goods  will  be  provided  for  the  workers;  whereas  this  is  not 
guaranteed  by  the  workers  and  employees  getting  a  share  of  the  annual 
profits,  wages  by  percentage,  etc.  This  latter  mode  of  payment  has  a 
weak  point,  as  there  is  a  danger  that  the  workers  and  employees  through 
such  profits  in  the  good  years  will  get  accustomed  to  counting  perman- 
ently on  such  high  profits  and  that  they  will  feel  its  absence  in  bad 
years  as  a  great  disappointment.  Therefore  no  general  rules  for  such 
arrangements  can  be  made  by  law.  It  is  possible  that  an  arrangement 
fol"  the  payment  of  such  profits  may  be  practicable  in  some  companies, 
not  in  others.  The  main  thing  is  that  workers  and  employees  should 
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derive  benefit  from  the  profits  of  the  companies  by  way  of  permanent 
goods,  satisfactory  pensioning,  good  housing,  and  the  Hke,  as  men- 
tioned above. 

It  is  a  good  rule  for  a  legislator  to  incorporate  in  a  statute  the  lines 
already  adopted  by  the  best  and  most  advanced  of  these  undertakings. 
But  the  best  and  most  advanced  factories  have  in  fact  given  their 
workers  and  employees  a  considerable  share  of  the  profits  through 
especially  big  superannuation  funds,  funds  for  the  establishment  of  own 
homes  in  garden  cities,  for  libraries,  sports  grounds  for  the  use  of  the 
workers,  etc.  This  applies,  for  instance,  to  the  Zeiss  works  in  Germany, 
Lever  Brothers  (Lord  Leverhulme's)  factory  and  CadbuiT's  factory  in 
England.  It  also  applies  to  a  number  of  Scandinavian  joint-stock  com- 
panies. Under  such  conditions  it  will  also  be  possible  to  reward  older, 
deserving  workers,  partly,  as  suggested  above,  through  giving  them  a 
priority  in  the  attainment  of  own  homes  and  gardens,  and  partly  also 
through  granting  them  certain  sums  in  the  said  debentures  in  the  under- 
taking (bearing  a  fixed  interest)  as  a  reward  for  long  and  faithful 
service,  proportionate  in  amount  to  the  number  of  years  they  have  been 
employed  in  the  concern. 

It  should  on  the  whole  be  the  chief  object  to  create  a  true  spirit  of 
fellowship  and  brotherhood  among  all  the  individuals  who  are  employed 
in  a  concern,  among  managers,  employees  and  workers,  so  as  to  make 
them  all  feel  as  active  links  in  a  great  whole  acting  in  their  common 
interest,  and  that  thej^  are  promoting  their  own  interests  by  working 
for  the  good  of  the  whole.  They  should  not  be  made  to  feel  as  indifferent 
parts  of  a  machinery,  but  as  men  who  all  work  together  like  brothers 
that  wish  each  others'  good.  And  they  ought  not  to  be  dismissed  after 

In  a  few  large  concerns  in  America  the  workers  are  shareholders.  Among 
the  60,000  workers  in  the  General  Electric  Co.  more  than  33,000  were  (in  1930) 
shareholders.  In  1911  the  Standard  Oil  Co.  was  owned  by  6078  persons;  in 
1930  the  number  of  shareholders  was  more  than  300,000,  of  whom  the  greater 
part  are  the  company's  own  w^orkers.  Of  about  160,000  shareholders  in  the 
United  States  Steel  Corporation  about  50,000  belonged  (in  1924)  to  the  com- 
pany's own  staff.  This,  as  will  be  perceived,  is  not  a  system  of  distribution  of 
profits  on  a  percentage  basis,  but'  a  system  through  which  the  workers  be- 
come capitalists  on  a  small  scale.  But  when  the  share  capital,  as  suggested 
above,  precisely  in  these  large,  old,  well  established  companies  is  replaced 
by  bonds  with  fixed  dividends,  the  right  procedure  will  in  my  opinion  be  to 
give  workers  who  have  been  in  the  concern  for  a  number  of  years  and  who 
have  displayed  abiUty  and  industry  in  the  performance  of  their  work  a  certain 
number  of  such  shares  in  proportion  to  the  number  of  years  they  have  worked 
for  the  company. 
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many  years'  faithful  service  without  being  in  some  way  economically 
safeguarded. 

Finally  it  should  be  observed  that  the  court  of  industry  should  not 
interfere  in  a  petty  spirit  in  the  question  of  the  managing  directors' 
salaries,  the  fixing  of  these  being  left  to  the  company  itself.  It  is  not 
possible  to  induce  men  possessing  eminent  administrative  powers  to 
become  managers  of  companies  without  offering  them  high  salaries; 
and  the  payment  of  such  high  salaries  to  men  in  leading  positions  is  of 
relatively  small  importance  in  the  economy  of  a  company.  But  the 
acquisition  of  eminent  and  able  men  for  the  highest  posts  in  a  company 
is  of  the  most  far-reaching  importance  to  the  economy  and  growth  of 
the  company  as  a  whole. 


With  the  recently  mentioned  problem  of  the  right  of  dismissal  we 
touch  on  a  general  shortcoming  in  trade  conditions  under  the  prevailing 
legal  system  that  may  spell  life  or  death  to  many,  especially  to  many 
able,  deserving  employees  of  our  community.  It  often  happens  under 
the  prevailing  system  that  a  man  has  been  working  in  a  private  firm 
for  a  number  of  years,  faithfully  and  honestly,  for  instance  as  a  book- 
keeper, a  workers'  foreman,  and  the  like  in  excellent  collaboration  with 
the  manager  for  many  years  of  the  firm,  that  suddenly  at  the  manager's 
death  a  fatal  change  occurs;  a  new  proprietor,  say,  a  son  or  a  stranger 
who  buys  the  business  wants  other  people  to  be  employed  in  it  and  so 
dismisses  deserving  employees  at  three  months'  notice.  The  new  pro- 
prietor ought,  of  course,  to  have  a  certain  right  to  undertake  such 
dismissals.  But  the  firm  ought,  during  all  the  many  years  the  book- 
keeper or  foreman  or  the  like  in  question  has  been  employed  in  the 

A  domain  in  which  both  one-man  undertakings  and  joint-stock  companies 
ought  also  to  assist  their  employees  and  workers  is  in  the  working  out  of 
an  annual  estimate  and  balancing  of  individual  incomes  and  expenses.  On 
this  point  most  workers  and  workers'  wives  have  no  insight,  especially  they 
do  not  receive  any  instruction  on  this  question  while  at  school,  a  question 
so  very  important  to  the  household  economy.  Through  advisory  offices,  the 
so-called  "intierest  offices",  several  larger  concerns  have  started  a  course  of 
instruction  for  their  employees  and  workers.  It  ought,  however,  to  be  generally 
enjoined  by  law  on  all  concerns,  one-man  firms  and  companies,  to  make  out 
a  general  estimate  of  income  and  expenses  for  each  employee  and  worker, 
and  to  keep  back  as  much  of  his  monthly  or  weekly  wages  as  will  cover 
his  and  his  family's  regular  expenses,  including  expenses  for  rent,  taxes  and 
rates,  various  kinds  of  insurance  (against  sickness,  accidents,  old  age  and 
unemployment),  gas,  electric  light,  and  the  like. 
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business,  to  have  ensured  the  employee  a  certain  pension  suitable  in 
proportion  to  the  number  of  years,  through  the  payment  of  small 
monthly  instalments  into  a  superannuation  insurance  company;  such  a 
procedure  would,  at  any  rate,  ensure  that  he  would  not,  as  under  present 
conditions,  feel  thrust  out  into  utter  darkness  in  a  desperate  and  often 
hopeless  struggle  for  existence  at  an  age  when  he  would  be  least  capable 
of  coping  with  such  hard  conditions  and  starting  all  over  again. 


Being  a  central  legal  authority,  the  court  of  industry  ought  to  be 
chiefly  employed  in  dealing  with  collective  wages  agreements  and  with 
cartels  and  trusts  that  comprise  the  whole  country.  But  price  agreements 
are  often  made  within  smaller,  local  areas  especially  among  the  crafts- 
men and  merchants  of  a  town  or  a  county  or  a  larger  part  of  the 
country.  In  order  to  be  able  to  control  these  local  trade  agreements  or 
other  collective  agreements  the  court  of  industry  should  have  depart- 
ments in  these  smaller  confined  local  areas,  which  departments  must 
possess  an  intimate  knowledge  of  conditions  within  the  individual 
branches  of  trade  and  industry,  and  which  can  ratify  them,  after  a 
control  examination  of  these  price  agreements  and  after  necessary 
alterations  have  been  made. 

Under  the  control  of  the  court  of  industry  the  trusts  and  cartels  that 
comprise  the  whole  country  create  not  only  stable  price  conditions,  but 
they  also  organise  matters  according  to  a  plan  by  which  the  number 
of  industrial  undertakings  and  their  domains  are  minutely  defined.  But 
in  the  craftsmen's  trades  and  the  retailers'  trade  in  the  towns  and  in 
other  local  areas  such  a  plan  is  also  highly  called  for.  When  the 
guilds  were  abolished  and  free  competition  introduced,  the  legal  system 
completely  failed  to  take  up  the  task  of  apportioning  trade  among 
the  retailers  according  to  a  plan,  defining  their  numbers  and  area 
in  conformity  with  the  requirements  of  the  consumers.  In  consequence 
of  this,  completely  chaotic  conditions  prevailed  in  the  trades  of  the 
artisans  and  the  shops  of  the  retailers,  which,  in  the  absence  of 
compulsory  trade  tests,  resulted  in  far  too  many  shops  and  work- 
shops being  thoughtlessly  established,  in  trade  being  ruined  for  the 
tradespeople  and  artisans  individually  through  the  far  too  great  number 
of  shops  and  workshops,  in  many  people  having  completely  inadequate 
incomes  owing  to  this  unhampered  competition  and  in  numerous 
bankruptcies  occurring,  entailing  a  waste  of  large  sums  and  ruining  the 
lives  of  many  people.  In  collaboration  with  its  local  departments  the 
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court  of  industry  must  define  the  number  and  the  areas  of  shops  and 
workshops,  governed  partly  by  a  regard  for  securing  the  individual 
artisans  and  shopkeepers  a  decent  annual  income,  partly  by  a  regard 
for  the  requirements  of  the  consumers. 

A  number  of  statistical  examinations  made  .in  recent  years  prove  how 
desperate  conditions  are  in  the  shop  trade,  owing  to  the  complete  want  of 
a  plan  under  the  prevailing  system  of  law.  A  very  great  number  of 
shopkeepers  have  an  income  of  less  than  £  100  a  year.  An  examination  of 
newly  established  shops  in  the  grocery  trade  in  Denmark  in  the  years  1930 
— 1932  proves  that  43  per  cent  of  these  shops  are  started  by  persons  who 
have  had  no  training  at  all  in  the  trade;  and  only  half  of  those  who  start  a 
new  shop  have  had  a  really  thorough  training  in  the  trade.  Many  of  these 
shops  that  are  started  by  persons  who  have  no  knowledge  at  all  of  the  busi- 
ness are  obliged  to  suspend  payments  in  the  course  of  a  short  time.  Many 
new  blocks  of  buildings  are  fitted  with  far  too  many  shops. 

A  compulsory  test  in  the  shopkeeping  trade  would,  in  the  present  state  of 
things,  be  enough  to  reduce  essentially  the  number  of  shops.  But  the  absurdly 
small  incomes  in  the  shopkeeping  business  mentioned  above  show,  on  the 
whole,  that  a  reduction  of  the  number  of  shops  according  to  a  plan 
by  a  superior  legal  authority,  the  court  of  industry,  is  necessary.  As  an  ex- 
ample of  the  vigorous  increase  in  the  number  of  shopkeepers  of  late  it  miay 
be  mentioned  that  while  in  a  large  Danish  market-town  there  was  in  1915 
one  grocer  for  every  280  inhabitants,  there  was  in  1938  in  the  same  town  one 
grocer  for  every  170  inhabitants.  In  consequence  of  the  income  of  the  individual 
shopkeeper  constantly  diminishing  simultaneously  with  the  number  of  shops 
constantly  increasing,  these  shopkeepers  must,  in  order  to  be  able  to  subsist 
at  all,  demand  too  high  prices;  and  thus  it  is  in  the  long  run  the  consumers 
who  are  made  to  suffer  from  the  great  number  of  shops.  An  investigation, 
published  by  the  Institute  of  History  and  Social  Economy,  shows  the  gross 
profits  oi  the  retail  trade  in  coffee  to  amount  to  27.4  per  cent,  in  flour  to 
23  per  cent,  in  cereals  to  23.8  per  cent,  in  tinned  commodities  to  21.1  per  cent, 
in  fruit  to  23  per  cent,  giving  an  average  for  these  important  groups  of  com- 
modities of  23.7  per  cent.  If  half  of  the  existing  shops  were  done  away  with, 
this  half  comprising  those  shops  that  lead  a  miserable  life  on  an  income  of 
only  £  lOO  or  less,  the  gross  profits  could  be  reduced  by  7  per  cent.  But,  as 
even  an  income  of  £  100  or  less  may  be  very  important  to  individual  persons, 
for  instance,  to  women  left  unprovided  for,  who  are  supporters  of  families, 
it  would  be  necessaiy  under  the  new  legal  conditions  suggested  above  to 
estabMsh  an  intermediate  state,  in  which  the  retail  shops  hitherto  in  existence 
would  be  allowed  to  continue  until  the  proprietor  died  or  the  shop  was  closed 
down  in  return  of  a  compensation  paid  by  the  state,  while  at  the  same  time 
the  establishment  of  new  shops  would  be  allowed  only  after  an  investigation 
into  each  individual  case  by  the  court  of  indtustry,  as  sug)gested  above. 

In  the  future  it  will  be  proper  to  refer  all  cases  of  unfair  competition 
to  the  court  of  industry.  From  its  work  in  the  fixing  of  prices,  in  the 
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organisation  of  trade,  and  in  prosecution  for  non-observance  of  prices, 
and  the  like,  this  court  will  gradually  gain  a  supreme  experience  of 
the  conditions  of  active  trade  and  thus  become  the  court  that  is  best 
qualified  to  decide  cases  of  unfair  competition  mutually  between  trades- 
people, as  well  as  conflicts  between  trades-people  and  consumers. 

Trade  is  that  branch  of  economic  life  in  which  in  normal  conditions, 
especially  in  a  state  of  normal  international  turnover,  the  greatest  liberty 
prevails.  This  fact  applies  especially  to  wholesale  trade.  When  full 
individual  competition  prevails  in  trade  there  is  therefore  no  reason 
why  the  law  of  the  community  should  interfere  through  restrictions 
and  regulations,  apart  from  rules  against  unfair  competition.  Trade 
prospers  best  in  a  state  of  liberty.  If  therefore  business  men  themselves 
in  every  respect,  observe  and  act  in  accordance  with  this  liberty,  the 
State  ought  to  refrain  from  interfering  with  it.  But  if  the  business  men 
themselves  begin  to  abolish  and  restrict  this  liberty,  making  price 
agreements  or  cartels  for  the  distribution  of  markets,  and  limiting 
competition  by  other  means,  the  court  of  industry  is,  as  pointed  out 
above,  in  the  interests  of  the  consumers  obliged  to  exercise  a  certain 
control  on  these  restrictions  of  liberty,  made  by  commerce  itself. 

SUMMARY 

The  main  features  of  the  new  social  system  of  law  in  industry  which 
has  in  the  preceding  examination  been  proved  to  be  necessary,  and 
which  should  be  established  in  a  new  general  statute,  may  be  briefly 
sketched,  as  follows: 

1.  Through  this  statute  a  central  legal  authority,  the  court  of  industry 
shall  be  instituted. 

2.  a.  All  trade  associations  whose  object  is  the  fixing  of  wages  or 
prices  of  goods  should  communicate  to  the  court  of  industry  drafts  for 
by-laws  concerning  rights  and  duties  within  the  said  association,  the 
relations  between  the  association  and  its  members,  etc. 

Thus  this  duty  is  incumbent  on  all  trade  unions,  employers'  unions, 
cartels  and  trusts. 

b.  The  court  of  industry  subjects  these  propositions  for  by-laws  to  a 
critical  revisal  and  then  proceeds  to  ratify  them.  Only  this  ratification 
gives  the  by-law  validity  in  law. 

c.  The  by-laws  should  state  explicitly  that  all  disputes  between  union 
and  members  and  mutually  between  members  on  matters  concerning 
the  union  shall  be  definitively  settled  by  the  court  of  industry. 

40 
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d.  As  trade  unions  and  employers'  unions  will  in  the  future  require 
only  a  small  amount  of  office  work  and  no  expenses  to  keep  a  strike  or 
lock-out  going — the  disputes  and  wrangling  concerning  wages  and 
working  hours  ceasing, — the  workers  and  employers  need  pay  only 
minimal  contributions  to  their  unions.  The  money  saved  in  this  way 
can  be  used  for  a  higher  insurance  against  sickness  and  accident  and  for 
higher  old  age  pensions. 

e.  The  court  of  industry  should  have  a  special  department  for  working 
economy,  which  may  act  as  an  advisory  agent  to  the  concerns,  in  respect 
of  a  more  effective  organisation  of  work,  a  standardization  of  manu- 
facture and  modes  of  accounts  really  informative  and  instructive  to  the 
managers  of  the  concerns. 

f.  When  the  court  of  industry  has  ratified  the  by-laws  of  a  trade 
union,  an  employers'  union,  a  cartel  or  trust,  membership  is  compulsory 
on  all  within  the  trade,  workmen,  manufacturers,  merchants  etc. 

3.  All  wages  and  prices  of  goods  in  industry,  craft,  trade,  and  agri- 
culture, are  fixed  definitively  by  the  court  of  industry,  only,  however,  if 
wages  and  prices  have  beforehand  been  settled  by  agreements  of  the 
organisations.  If  this  is  not  the  case,  and  if  the  wages  and  prices  of  a  cer- 
tain trade  depend  wholly  on  free  competition,  the  court  of  industry  shall 
not  interfere,  but  leave  everything  to  private  initiative  and  free  competi- 
tion. One  exception  from  this  should,  however,  be  made,  namely  cases  in 
which  a  fixing  of  minimum  wages  is  considered  to  be  necessary  by  the 
court  of  industry  in  order  to  guarantee  the  workers  a  decent  standard 
of  living. 

Thus  wages  and  prices  of  goods  within  the  same  trade,  being  bound 
up  closely  with  one  another,  should  be  fixed  simultaneously  by  this 
common  central  authority,  taking  into  consideration  wages  and  prices 
of  goods  within  other  trades  through  a  graduated  valuation  of  the  mutual 
social  importance  of  these,  and  paying  regard  to  foreign  competition  and 
to  the  customers. 

4.  Wages  and  prices  of  goods  being  in  the  future  definitively  fixed 
by  the  court  of  industry  all  strikes,  lock-outs  and  boycotts  will  become 
superfluous;  and  as  these  social  disputes  cause  only  unrest,  waste  of 
time,  strength  and  money,  and  provoke  people  and  set  them  against  each 
other,  and  are,  on  the  whole,  destrimental  to  trade,  all  strikes  and 
lock-outs,  and  all  boycotts  ought  in  future  to  be  prohibited.  Boycotting 
for  the  purpose  of  compelling  outsiders  to  join  trade  organisations  is 
replaced  by  prosecution  of  these   outsiders    by   the  court  of  industry. 
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provided  that  the  court  has  recognized  the  organisation  and  ratified  its 
by-laws. 

5.  The  court  of  industry  is  not  only  standardizing  power  in  the 
branches  of  trade,  exercising  a  legislative  authority,  namely,  in  the 
ratification  of  by-laws  of  unions,  in  the  fixing  of  wages  and  prices  of 
goods,  in  organisation  of  unions  of  trades  but  it  has,  as  hinted  at  in  the 
preceding  passage,  also  judiciary  power.  A  special  department  of  the 
court  of  industry  should  act  as  a  tribunal  in  all  matters  between  trade 
organisations  and  their  members,  and  mutually  between  members  in 
matters  concerning  the  unions,  between  the  organisations  and  outsiders 
who  refuse  to  join  the  organisations,  and  between  the  latter  or  their 
members  and  the  consumers  when  these  latter  complain  that  the  prices 
of  goods  and  wages  fixed  by  the  court  of  industry  are  not  being  observed. 

Further,  the  court  of  industry  shall  judge  in  all  matters  concerning 
unfair  competition. 

6.  The  court  of  industry  may  moreover  in  concert  with  the  organisa- 
tions of  the  trades,  introduce  compulsory  trade  tests  partly  as  a  qualifica- 
tion for  establishing  oneself  as  an  independent  tradesman  in  a  line 
of  trade  and  partly  as  a  qualification  for  becoming  a  journeyman  and 
obtaining  a  skilled  journeyman's  wages. 

7.  The  court  of  industry  shall  in  concert  with  the  trade  organisations 
and  after  a  minute  examination  of  the  possibilities  of  trade  within  local 
domains  (a  town,  a  parish,  and  the  like)  decide  how  many  independent 
craftsmen  and  shopkeepers  shall  be  allowed  to  establish  themselves 
within  the  domain. 

8.  Besides  its  central  department  the  court  of  industrj^  shall  have 
departments  in  a  number  of  closely  defined  local  areas  for  the  fixing  of 
prices,  which  vary  from  one  part  of  the  country  to  another. 

9.  By  means  of  chartered  accountants  engaged  by  the  court  of  industry 
this  court  controls  the  accounts  and  treasuries  of  industrial  organisa- 
tions. Otherwise  the  organisations  of  trade  unions,  employers'  unions, 
and  cartels,  have  autonomy  within  the  framework  fixed  by  their  by-laws 
and  other  regulations  made  by  the  court  of  industry.  They  elect  their 
chairman  and  vice-chairman  and  the  rest  of  the  managers'  conmiittees. 
Only  workers  and  employers  who  have  completed  their  30th  year  and 
who  are  testified — by  the  unions— to  be  sober  and  capable  persons  should 
be  entitled  to  vote  at  the  said  election  and  on  other  matters  concerning 
the  union.  In  this  manner  it  becomes  a  task  of  honour  that  is  associated 
with  merit  to  be  a  trade  union  member  who  is  entitled  to  vote. 

40* 


632 

10.  Provided  the  employment  office  of  the  community  can  assign  the 
worker  some  work,  either  in  his  own  trade  or  in  another  trade,  in  the 
latter  case  after  adequate  adaptation  and  training,  no  unemployment 
pay  can  be  demanded. 

In  compensation  for  unemployment  pay  the  community  should  always 
be  entitled  to  demand  some  work  to  be  done. 

A  special  youth  service  shall  be  introduced  for  unemployed  young 
workers  (between  18  and  25)  under  which  young  men  who  are  not  at  the 
time  serving  their  time  as  soldiers  are  to  perform  a  piece  of  work  that  is 
socially  useful,  and  which  does  not  encroach  on  the  jobs  of  other 
workers. 

11.  a.  In  joint-stock  companies  that  are  of  thirty  years'  standing  or 
more  and  in  which  during  late  years  at  least  5  per  cent  of  the  share 
capital  has  on  an  average  been  paid  in  dividends  the  shares  should  be 
replaced  by  debentures  bearing  a  fixed  annual  interest,  equal  to  an 
average  of  the  dividends  of  the  preceding  five  years.  All  debentures 
ought  to  bear  an  interest  of  5  per  cent  and  ought  to  be  redeemable  by 
the  company  at  par.  The  sum  which  the  shareholders  have  received  in 
excess  of  the  five  per  cent  in  average  dividends  during  the  last  five 
years  should  be  made  up  to  them  in  corresponding  sums  in  debentures. 
All  debentures  ought  to  be  gradually  redeemed  by  the  company  by  a 
fixed  share  of  the  company's  annual  profits,  the  company  thus  gradually 
becoming  a  self-supporting  institution.  If  the  company  is  not  able  to  pay 
the  5  per  cent,  in  consequence  of  a  change  in  the  state  of  the  market 
or  from  other  causes,  the  company  may  by  the  consent  of  the  court  of 
industry  be  absolved  from  paying  the  amount  of  interest,  in  whole  or 
in  part,  for  several  years  or  for  a  few. 

b.  General  meetings  are  abolished  in  these  companies.  Approbation  of 
the  accounts  (discharge)  is  given  by  the  chartered  accountents  who  are 
appointed  by  the  court  of  industry.  To  the  board  of  directors,  which 
acts  as  an  advisory  body  to  the  management,  one  member  is  elected  by 
the  workers  and  one  by  the  employers.  The  managing  director  is 
chairman  of  the  board  of  directors.  If  there  are  more  managers,  they  are 
also  members  of  the  board  of  directors. 

By  the  said  board  of  directors  up  to  three  experts  from  outside  may 
further  be  elected.  The  board  of  directors  will  thus  number  from  5  to  7 
members.  A  managing  director  is  elected  by  the  board. 

c.  After  necessary  placings  to  reserve  funds,  putting  by  for  extension 
of  the  business  and  for  consolidation  purposes,  out  of  the  annual  profits 
of  these  companies,  certain  amounts  are  put  by  for  superannuation  funds 
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for  workers  and  employees,  for  the  building  of  healthy  houses  for  these 
persons,  and  the  like.  These  amounts  are  fixed  annually  by  the  manage- 
ment in  concert  with  the  board  of  directors. 

d.  Companies  that  are  of  less  than  thirty  years,  being  still  joint-stock 
companies  should  only  observe  the  provisions  of  the  existing  Company 
Act.  They  may  thus,  after  the  statutory  placings  to  reserve  funds  have 
been  made  pay  as  high  dividends  to  their  shareholders  as  they  please. 

12.  It  is  the  duty  of  everj^  one  man,  firm  and  company  to  see  to  it 
that  for  every  year  a  person  has  been  employed  by  it  a  certain  sum  is 
paid  to  his  superannuation,  so  that  he,  if  he  be  dismissed  after  many 
years  service  will  get  an  annual  pension,  which  may,  to  a  certain  extent, 
indemnify  him  for  the  annual  wages  hitherto  earned  by  him, 


If  the  reforms  which  I  have  suggested  above  are  carried  out,  all 
nationalisation  of  the  big  industrial  enterprises  will  become  quite  super- 
fluous. The  socialist  theorists  think  that  the  only  solution  of  the  social 
question  i.e.  the  only  way  to  safeguard  the  interests  of  the  community 
in  industry  is  the  taking  over  by  the  State  of  the  private  industry, 
especially  in  order  to  prevent  the  capitalist  exploitation  of  the  workmen 
and  the  consumers.  Both  the  socialist  and  liberalist  theorists  overlook  a 
truth  which  I  have  had  to  acknowledge  as  the  result  of  many  years 
experience  as  a  practical  la^vye^  and  in  my  work  of  drafting  laws, 
namely,  that  all  valuable  private  activity  and  initiative  in  industrial  life 
can  be  preserved  and  at  the  same  time  sufficient  safeguards  against  the 
said  capitalist  exploitation  and  abuses  can  be  found  through  preceptive 
(compulsory)  rules  of  law  when  they  are  enforced  by  an  expert  court,  the 
court  of  industry,  namely  the  rules  indicated  above  under  11  a-c,  12, 
cf.  1 — 3*).  These  rules  will  attain  the  same  ends  for  the  workmen  and 
the  whole  community  that  the  socialist  theorists  expect  from  nationalisa- 
tion, but  in  a  much  more  practical  way  and  without  depriving  the 
community  of  the  values  which  lie  in  the  private  activities  and  initiative 
in  industrial,  life. 

1)  By  preceptive  rules  of  law  is  understood  rules  by  which  the  State  intervenes 
in  private  contractual  relations — especially  to  protect  the  weak  part  in  these 
and  the  interest  of  the  community — and  which  cannot  be  set  aside  by  private 
agreement,  even  when  both  parties  of  the  contract  quite  agree  in  this  setting 
aside.  Quite  different  are  the  declaratory  rules  of  law  which  regulate  the 
private  contract^ual  relations  on  all  points  where  the  contract  itself  is  silent, 
but  which  the  parties  of  the  contract  can  set  aside  if  they  agree  and  replace 
by  other  rules.  This  is  for  instance  the  case  with  many  rules  of  commercial 
law. 


CHAPTER  26 
AGRICULTURE 

1.  If  the  agricultural  products  are  sold  in  the  free  market  there  is 
no  reason  for  the  State  to  interfere  with  the  prices.  But  if  the  farmers 
want  the  prices  to  be  fixed  by  the  State  in  cooperation  with  their 
organisations — as  in  several  countries  after  the  world- war — then  it  must 
be  the  impartial  court  of  industry  which  determines  the  agricultural 
prices  and  wages  too. 

2.  The  agricultural  development  in  Denmark  and  later  in  many  other 
continental  countries  shows  the  value  of  the  big  estates  being  split  up 
into  many  smaller  farms.  This  breaking  up  of  the  big  estates  had  pro- 
duced a  much  more  intensive  farming  than  before.  However,  one  must 
not  generalise  these  results  too  far  and  draw  the  conclusion  that  in  all 
future  and  in  all  countries  small  farming  is  the  best,  the  most  rational 
form  of  agriculture,  and  that  therefore  for  instance  in  England  too  all 
the  big  estates  ought  to  be  broken  up  and  replaced  by  small  farms.  First 
it  must  be  remembered  that  even  in  Denmark  where  the  majority  are 
small  farms  there  is  preserved  a  certain  per  cent  of  big  estates  which 
have  proved  to  be  very  valuable — especially  in  critical  times — as  corn 
producing  on  a  large  scale  and  as  carrying  on  forestry  on  broad  lines  etc. 
Secondly  the  main  thing  is  not  that  the  whole  country  is  divided  in 
small  farms,  but  that  agriculture  is  carried  on  in  the  most  intensive,  most 
productive  manner  and  in  such  a  way  that  it  can  provide  room  for  the 
greatest  part  of  the  surplus  population  of  the  modern  towns.  Thirdly  the 
latest  development  in  agricultural  machinery  seems  again  to  make  large 
scale  farming  profitable.  Under  these  conditions  it  would  probably  not 
be  wise  to  split  up  all  the  big  estates  in  England.  But  a  parcelling  out  of 
some  parts  of  the  majority  of  the  estates  might  be  expedient,  especially 
where  small  farms  are  always  profitable,  for  instance  in  market  gardening. 
In  a  moderate  parcelling  out  of  the  big  estates  Danish  experience  through 
two  hundred  years  might  perhaps  give  some  lines  of  direction.  In  the 
15th,  16th  and  17th  centuries  there  were  in  England  many  independent 
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yeoman  farms  which  during  these  centuries  and  the  18th  and  19lh 
centuries  were  swallowed  up  by  the  estates,  quite  apart  from  the 
enclosure  movement.  It  seems  natural  to  revive  these  small  farms  to  such 
an  extent  that  is  practicable,  as  we  have  done  in  Denmark.  But  it 
will  then  be  necessary  to  introduce  the  Danish  cooperative  system  too  in 
English  farming. 

But  whether  small  or  large  scale  farming  will  prove  most  profitable 
for  the  community,  both  these  processes:  parcelling  out  and  the  putting 
together  of  farms  must  be  under  the  control  of  the  community  and  its 
authorities.  As  I  have  shown  in  a  previous  chapter,  this  social  control 
which  the  great  Danish  statesmen  succeeded  in  establishing  already  in 
the  18th  century,  has  proved  a  blessing  to  the  whole  Danish  agriculture 
through  centuries.  Also  in  the  sphere  of  economic  life  it  is  not  the 
nationalisation,  here  of  the  soil,  but  the  preceptive  rules  of  law  which 
give  the  best  results  for  the  community,  because  these  rules  of  law  gives 
freedom  to  the  activity  and  initiative  of  the  individual  and  at  the  same 
time  a  firm  control  over  the  evil,  mischievous  forces  of  private  capitalism. 


CHAPTER  27 

SUMMING  UP 

LIBERALISM,   SOCIALISM  AND  A  THIRD   SOLUTION 

1.  Liberalism 

Freedom  was  the  slogan  with  which  the  revolutionary  movements  in 
the  18th  and  19th  century  carried  on  the  fight  against  the  society 
governed  by  the  old  absolute  rule.  These  movements  justly  showed  that 
freedom  ought  to  rule  where  in  a  number  of  departments  compulsion 
ruled  in  the  old  society.  In  most  of  the  civilized  communities  of  the 
present  day  it  is  therefore  generally  agreed  that  men  should  be  free  in 
the  following  directions:  1)  freedom  to  choose  a  domicile  and  work 
where  one  likes — bodily  freedom  of  movement;  freedom  in  regard  to  the 
authorities  against  arbitrary  imprisonment;  3)  intellectual  freedom  to 
express  one's  thoughts,  included  therein  criticism  of  the  government,  in 
particular  freedom  of  the  press;  4)  freedom  to  produce  what  one  likes 
and  as  much  as  one  likes;  5)  freedom  to  trade  with  whom  one  likes  and 
6)  to  compete  with  others  as  one  likes;  and  1) — 6)  are  of  course  not 
exhaustive.  But  in  the  rush  against  the  compulsion  and  barriers  of  the 
old  society  the  leaders  of  mankind  succumbed  to  one  of  the  most  fatal 
intellectual  temptations,  the  tendency  to  generalising  and  in  this  way 
that  school  of  thought  arose  that  we  call  Liberalism,  and  which  went 
in  for  that  entirely  general  view  that  not  only  in  the  directions 
mentioned,  but  in  all  economic  and  intellectual  directions  men  ought 
to  live  and  act  in  freedom  and  in  all  spheres  of  life  in  unrestricted 
freedom. 

Two  facts  were  overlooked:  A.  that  even  if  freedom  as  a  chief  rule  is 
given  in  the  directions  1) — 6)  and  others,  weighty  reasons  can  be  given 
why  even  these  liberties  should  be  subject  to  certain  limitations  by  the 
laws  of  the  community,  and  B.  that  even  though  freedom  as  a  rule 
should  prevail  in  the  departments  mentioned,  it  cannot  be  concluded 
from  this  that  in  many  other  departments  complete  freedom  ought  also 
to  prevail. 
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The  human  tendency  to  go  to  extremes  as  a  rule  does  great  harm  to 
the  community.  And  there  is  perhaps  no  theoretical  trend  of  thought 
which  has  caused  such  great  misfortunes  to  society  as  Liberalism.  This 
applies  to  most  of  the  most  important  departments  of  life  in  community, 

A.  In  this  respect  it  will  only  be  pointed  out  here,  by  way  of  example, 
that  freedom  6)  freedom  of  competition,  has  had  to  be  suf^jected  to 
essential  restrictions,  namely  in  the  rules  of  the  courts  and  statutes 
against  unfair  competition,  and  that  freedom  3),  especially  freedom  of 
the  press,  has  likewise  in  more  recent  laws  had  to  be  subjected  to 
essential  limitations,  namely  by  the  statutes  on  damages  and  the 
penal  laws,  in  particular  against  defamatory  and  other  utterances  detri- 
mental to  others.  In  the  enthusiasm  of  the  revolutions  about  freedom 
then,  it  was  overlooked  that  freedom  can  also  be  abused.  With  regard  to 
freedom  1)  it  may  also  be  observed  that  in  times  of  great  unemployment 
the  community  may  be  compelled  to  carry  out  compulsory  rearrange- 
ments, the  direction  of  labour  to  suitable  places  and  the  like. 

B.  Liberalism  in  fact  meant  on  the  whole  that  the  system  of  law,  both 
the  statutes  and  the  courts,  were  to  retire  altogether  from  economic  life. 
This  throve  best  in  entire  freedom,  unhampered  by  statutes  and  other 
rules  of  law.  The  development  in  the  community  after  the  introduction 
of  this  economic  freedom,  that  is,  the  development  in  the  19th  and  in 
the  20th  century,  has  clearly  shown,  however,  that  this  entire  removal 
by  Liberalism  of  rules  of  law  from  economic  life  has  been  a  great 
mistake,  and  one  of  the  most  costly  mistakes  of  mankind.  It  has  brought 
about  the  greatest  disasters  and  in  the  last  result  made  life  poor,  brutal 
and  hideous  for  the  great  population.  And  the  experiences  of  the  close 
of  the  19th  and  the  20th  century  clearly  show  that  the  rules  of  law, 
compelled  by  the  practical  demands  of  life  and  by  stern  necessity,  are 
now  again  pushing  forward  in  economic  life,  and  that  this  cannot 
dispense  with  the  regulating  and  protecting  hand  of  the  law  and  the 
courts,  for  otherwise  the  greatest  values,  both  economic  and  spiritual, 
will  perish.  In  the  foregoing  presentation  I  have  tried  to  elucidate  the 
question  in  detail.  In  this  place  I  will  shortly  emphasise  the  chief  points. 

1.  In  the  industries  and  trades  the  unrestrained  liberty  of  earning 
through  the  most  unscrupulous  competition  in  the  labour  market  led  to 
the  most  miserahle  conditions  of  living  for  the  working  population,  to 
starvation  wages  for  the  workers  etc.  In  many  departments  the  free 
competition  in  the  goods  market  led  to  a  production  that  was  without 
any  plan  and  ended  in  loss.  When  the  law  did  not  take  any  action  life 
itself  took  the  regulation  by  the  rules  of  law-  into  its  own  hands.  New 
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organisations  arose  on  the  ruins  of  the  old  craft-guilds,  namely  trade 
unions,  employers'  unions,  cartels  and  trusts.  They  created  numerous 
new  rules  which  they  enforced  by  their  own  private  prosecution,  the 
boycott.  But  in  regard  to  this  conduct  the  courts  first  and  legislation  later 
had  to  intervene.  The  law  had  again  to  take  in  a  new  department  under 
its  jurisdiction.  And,  as  I  have  tried  to  show,  an  entirely  new  system  of 
law  must  in  future  be  carried  out,  comprising  trades  unions  as  well  as 
cartels  and  trusts. 

2.  In  agriculture  too,  the  liberty  of  earning  unrestrained  by  rules  of 
law  led  to  the  most  unfortunate  results.  This  was  particularly  evident 
in  Adam  Smith's  own  country,  England.  In  the  I8th  and  19th  centuries 
complete  liberty  of  contract  was  carried  out  here,  both  in  the  terms  of 
farming  and  the  relations  between  landlord  and  tenant,  in  the  joining 
together  of  farms  etc.  The  result  was  a  development  of  large  capital 
which,  among  other  things,  gradually  led  to  the  disappearance  of  the 
yeoman  farms,  through  being  absorbed  by  the  big  estates.  In  other 
countries  too  the  unrestrained  liberty  led  to  a  very  considerable  posses- 
sion of  large  estates.  Meanwhile  a  single  country,  thanks  to  its  very 
capable  statesmen,  formed  an  exception  and  became  a  pioneer  country, 
through  a  quite  new  knowledge,  namely,  that  in  this  trade  too  a  new 
system  of  preceptive  rules  of  law  would  have  to  direct  and  form  the 
economic  development. 

3.  Under  the  influence  of  Liberalism  the  development  of  housing  and 
town  planning  was  also  left  to  the  free  life  of  industry  and  trade.  Private 
capital  was  given  complete  liberty  to  build  and  carry  out  the  development 
of  the  towns  as  it  suited  its  interests.  In  this  department  too  the  liberty 
of  earning,  unrestrained  by  rules  of  law,  has  brought  about  the  greatest 
misfortunes  for  the  community,  especial  by  the  huge  hideous  and  un- 
healthy towns  of  our  time.  But  in  this  department  too  the  law  has  at 
last  in  the  most  recent  times  had  to  interfere  by  means  of  a  new  system 
of  preceptive  rules.  This  has  been  done  through  the  recent  Building-Acts, 
Town  and  Country  Planning  Acts  and  Acts  for  the  Protection  of  Nature. 
But  there  is  a  long  way  ahead  towards  health  and  beauty  for  the  large 
population.  A  far  greater  interference  than  has  hitherto  been  the  case 
on  the  part  of  legislation  is  required  before  the  present  unhealthy  and 
ugly  town-community  is  destroyed,  and  a  new  society  of  health  and 
beauty  is  created  for  the  benefit  of  the  large  population. 

Thus  it  is  seen  from  the  short  survey  given  here  of  the  various  depart- 
ments in  the  life  of  trades  and  industries  that  in  the  course  of  the  life 
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of  trades  and  industries  that  in  the  course  of  the  last  seventy  to  eighty 
years,  in  the  midst  of  the  period  of  free  competition,  in  the  midst  of  the 
appaient  victory  of  Liberalism,  a  new  system  of  law  has  grown  out  of 
economic  life  itself,  born  of  irresistible  practical  needs.  For  the  benefit  of 
the  people  jurisprudence  must  again  take  possession  of  these  great 
domains  and  economic  Liberalism  has  to  give  up  one  department  after 
the  other  of  social  life. 

2.  Socialism 

As  a  rule  it  is  no  good  solution  of  the  social  problem  to  replace  Liberal- 
ism by  Socialism.  When  a  certain  industry  abuses  its  position  of  power, 
whether  towards  the  workers  or  the  consumers,  such  as  trusts  and  the 
like,  there  are  many  who  come  to  the  conclusion  that  the  best  means 
against  this  is  socialising,  that  is,  that  this  industry  should  be  taken 
over  by  the  State.  And  Karl  Marx  drew  the  general  conclusion  that  as 
the  whole  of  big  industry  in  his  time  abused  and  exploited  the  working 
population,  the  State  ought  to  take  over  all  industrial  enterprises. 

The  experiences  of  which  I  have  given  an  account  in  the  foregoing 
sections,  about  big  industry  in  Western  Europe,  Russia  and  the  U.  S.  A., 
show  that  socialising  or  nationalisation  does  not  solve  the  social  problem 
any  better  than  Liberalism.  Nationalisation  too  is  an  incorrect  generali- 
sation, just  as  fatal  to  the  sound  development  of  society  as  Liberalism. 
Just  as  there  are  a  few  department  in  which  complete  liberty  of  earning 
is  the  right  method,  so  there  are  a  few  departments  in  which  the  taking 
over  of  an  enterprise  by  the  State  is  the  right  one.  Thus  it  is  right  that 
the  State  is  the  owner  of  National  Bank  which  issues  bank  notes  and  of 
the  railways  and  the  like.  But  as  a  chief  rule  Socialism  as  well  as 
Liberalism  are  not  the  right  method  of  administration  of  the  community. 

When  communism  is  taken  in  a  sense  different  from  that  of  socialism 
it  means  a  right  organisation,  but  also  only  in  a  limited  sphere.  In  the 
sense  of  what  I  have  called  (1)  works-communism  it  is  right  in  such 
spheres  of  economic  life  as  communities  within  the  community:  co- 
operative societies,  co-operative  stores,  the  socially  organised  credit 
societies,  building  societies,  saving  banks,  life  insurance  companies  etc., 
and  in  the  sense  (2)  communism  of  industry,  i.  e.  the  free  acquiring  of 
human  goods,  especially  all  goods  of  an  intellectual  and  spiritual  kind. 

As  I  have  tried  to  show  in  the  foregoing  chapters,  experiences  from  all 
departments  of  economic  life  indicate  that  in  both  industry  and  handi- 
crafts, in  trade  and  agriculture,  Liberalism  and  Socialism  are  only  theor- 
etical systems,  abstractly  thought  out,  without  any  basis  in  practical 
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reality,  and  that  there  is  a  third  system  which  gives  individual  freedom 
to  all  private  initiative,  enterprise  and  organisation  of  value  to  society, 
and  at  the  same  time  counteracts  and  does  away  with  exploitation  and 
other  abuses  of  the  private  enterprise  and  organisation. 

3.  The  third  solution.  The  system  of  preceptive  law. 

This  third  system  in  my  opinion,  is  the  system  of  the  preceptive  rules 
of  law.  In  the  foregoing  section  I  have  tried  to  demonstrate,  through  an 
analysis  of  the  development  in  practical  economic  life  and  the  lesson  to 
be  learned  from  it,  that  (1)  in  agriculture  the  community  ought  neither 
to  socialise  the  land  nor  to  obstruct  the  freedom  of  the  farmers  in 
technical  development  nor  organisation  in  co-operative  enterprises,  but  on 
the  other  hand,  through  preceptive  rules  of  law  and  special  authorities, 
control  all  joining  together  and  all  parcelling  out  of  land  and  thereby 
create  the  suitable  distribution  of  the  land  giving  the  greatest  production 
and  profit,  and  that  (2)  in  industry,  handicrafts  and  trade  the  community 
shall  not  socialise  the  enterprises  but  (a)  give  them  entire  freedom  in 
those  department  in  which  the  enterprises  themselves  act  under  entirely 
free  competition  and  here  confine  themselves  to  giving  rules  against  un- 
fair competition,  and  (b)  in  those  departments  in  which  industry,  handi- 
crafts and  trade  have  themselves  limited  or  abolished  free  competition, 
through  organisations  such  as  trades  unions,  cartels  and  trusts,  the  law 
shall  not  dissolve  them,  but  on  the  contrary  take  them  into  the  service 
of  the  community,  get  them  under  the  control  of  special  authorities  and 
abolish  their  exploitation  and  other  abuses  through  that  system  of  pre- 
ceptive rules  of  law  which  I  have  proposed  above.  And  as  the  community, 
through  preceptive  rules  of  law  and  special  authorities  intervenes  to 
regulate  in  the  matter  of  prices  and  the  like,  where  the  organisations 
themselves  want  to  fix  them,  there  is  no  reason  to  generalise  further  and 
carry  out  a  complete  plan  of  economy,  in  which  the  States  decides  what 
has  to  be  produced  within  a  certain  period  in  the  whole  communitj^  and 
how  much  has  to  be  produced.  From  all  experience  hitherto  this  ought 
in  as  wide  a  compass  as  possible  to  be  left  to  free  private  enterprise  and 
free  competition. 

Of  the  beneficial  effects  of  preceptive,  compulsory  rules  we  jurists  have 
experiences  in  several  departments  of  life  in  the  conmiunity.  Thus  it  can 
be  said  of  the  compulsory  rules  of  law  about  joint- stock  companies,  and 
furthermore  it  applies  to  the  rules  of  law  on  the  registration  of  sale  and 
mortgage  of  real  estate,  and  the  above-mentioned  compulsory  legisla- 
tion of  parcelling  out  and  joining  together  of  landed  property.  This 
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system  of  preceptive  rules  will,  as  I  have  tried  to  show,  also  bring 
about  the  right  rational  solution  of  the  great  social  problem  in  industry, 
handicrafts  and  trade. 

This  third  social  system  of  law  possesses  essential  advantages  to  the 
community,  not  to  be  found  in  Liberalism  and  Socialism.  It  is  1)  as 
opposed  to  them  not  a  theoretical  system,  remote  from  life,  but  a  prac- 
tical system,  thoroughly  tried  in  several  spheres;  it  is  in  contact  with  real 
life  and  is  therefore  practically  eiiective;  2)  in  contrast  to  Liberalism 
it  prevents  the  social  disasters  and  gross  abuses  to  which  this  system 
led;  and  3)  the  system  of  the  preceptive  rules,  as  opposed  to  socialisation, 
does  not  cost  the  State,  and  with  it  the  taxpayers,  a  single  penny.  Thus 
for  instance  the  organisations  in  industry  and  trade  like  the  joint-stock 
companies  can  themselves  defray  the  cost  to  the  community  of  con- 
trolling them  (authorities  and  offices). 

Thus  the  nationalisation  of  the  steel-industry  or  of  any  other  industry 
is  quite  unnecessary,  as  the  same  benefits  which  are  expected  from  this 
nationalisation  can  far  belter  be  carried  out  by  the  preceptive  rules  which 
I  have  maintained  above:  rules  about  the  regulation  of  wages  and  prices 
by  the  court  of  industry,  the  transformation  of  the  big  companies  into 
selfsupporting  institutions  of  which  the  shareholders  have  become  bond- 
holders getting  a  fixed  annual  interest,  and  where  the  greatest  part  of  the 
annual  profits  is  utilized  to  the  benefit  of  the  company  itself  (to  funds 
for  the  consolidation  and  extension  of  the  business),  and  of  the  workers 
and  employers  (superannuation  funds,  funds  for  the  building  of  healthy 
houses,  and  the  like). 

This  system  of  preceptive  rules  doesn't  cost  the  State  a  penny,  while 
the  nationalisation  will  cost  the  State  many  billions  of  pounds;  the 
welfare  of  the  workers  and  employees  are  far  better  secured  under  this 
system  than  under  the  system  of  nationalisation,  and  the  interests  of  the 
whole  community  are  also  better  secured  because  the  private  initiative  is 
preserved  under  the  system  of  preceptive  rules. 


As  I  have  tried  to  show  in  the  foregoing  exposition,  there  is  a  certain, 
limited  truth  in  all  the  social  systems  which  hitherto  have  been  put 
forward,  e.  g.,  Liberalism,  Socialism  and  Ck)mmunism.  In  the  future 
community  there  will  be  room  for  all  of  them,  each  of  them  being 
applicable  within  a  particular  sphere.  I  must  here  repeat  what  I  have 
emphasised  in  a  previous  chapter:  We  shall  in  social  science  of  the  future 
be  able  to  maintain  liberalism  or  freedom  of  trade  and  industrv,  without 
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state  interference,  in  that  limited  sphere  where  the  modern  commercial 
and  industrial  organisations  themselves  have  not  abolished  this  freedom 
by  agreements  (in  trade  unions,  cartels  or  trusts);  we  shall  also  be  able 
to  maintain  Socialism  in  those  cases  in  which  a  state  monopoly,  after  a 
thorough  knowledge  of  real  life  and  all  practical  considerations,  is  useful 
to  the  community,  and  communism  in  that  sphere  in  which  large  co- 
operative associations  in  production,  sale,  credit  and  insurance  without 
state  interference  are  the  most  practical,  businesslike  form  of  economic 
organisation.  In  the  social  science  of  the  future  we  can  at  the  same  time 
be  liberalists  and  fervent  adherents  of  private  property  and  private 
activity  and  socialists  and  communists,  but  without  the  stupid,  disastrous 
generalisations  in  which  the  present  social  theorists  and  large  parts  of 
the  population  indulge.  Nor,  of  course,  must  one  generalise  the  system 
of  preceptive  law  either;  this  system,  too,  is  only  to  be  applied,  where 
all  practical  reasons  lead  up  to  it.  But  from  all  practical  experiences 
hitherto,  this  system  shall,  as  far  as  I  can  see,  in  the  future  prove  itself 
much  more  useful  and  expedient  in  much  greater  parts  of  economic  life 
than  all  other  social  systems,  liberalist,  socialist  and  communist  together. 
And  yet  it  has  hitherto  been  the  most  neglected  and  overlooked  by  the 
social  sciences. 

The  social  science  of  the  future  must  have  an  open  mind  for  all  prac- 
tical solutions  of  the  social  questions,  without  any  regard  as  to  whether 
tlie  solutions  are  in  accordance  with  any  of  the  social  theories  which 
hitherto  have  been  popular  in  wide  circles  of  the  people,  or  not.  In  my 
opinion  these  theories — when  each  of  them  maintains  that  it  has  found 
the  only  true  solution  of  the  social  question — will  in  the  social  science 
of  the  future  be  regarded  as  social  quackery  and  superstition  like  the 
fanatic  superstition  of  the  Middle  Ages,  and  like  these  without  any 
scientific  value. 


PART  4 

THE  CONSTITUTION 


CHAPTER  28 
AUTOCRACY   OR  DEMOCRACY 

By  a  state  is  understood  an  association  of  people  living  in  a  certain 
territory  and  organised  under  an  authority  that  is  competent  to  give 
legal  rules  for  the  conduct  of  people  within  this  territory  and  to  act  out- 
wardly on  behalf  of  the  association,  and  that  does  not  derive  this  compet- 
ence from  a  superior  legal  body.  This  fact  that  the  state  does  not  derive 
this  competence  from  any  superior  legal  body  may  also  be  expressed 
by  saying  that  the  state  is  sovereign.  There  are  several  political  com- 
munities which  are  competent  to  give  legal  rules  for  their  domains,  but 
which  derive  this  competence  from  a  superior  body.  As  examples  of 
such  non-sovereign  communities  may  be  mentioned,  municipalities  and 
the  individual  states  of  a  federal  state  (for  instance,  the  cantons  of 
Switzerland,  the  individual  states  of  the  former  German  Reich).  The 
antithesis  of  a  federal  state  is  a  federation  of  states  in  which  the  indi- 
vidual states  are  sovereign,  and  in  which  the  federation  derives  its  whole 
competence  from  the  individual  states.  The  tariff  union  of  the  North 
German  states  in  1860 — 1871  was  thus  only  a  federation  of  states. 

Without  this  organisation  for  the  government  of  its  own  affairs  there 
is  no  state.  The  term  "state"  ought,  for  the  sake  of  clarity,  to  be  used 
only  of  bodies  possessing  this  attribute,  and  this  attribute  of  being  self- 
governing  is  the  essence  of  sovereignty.  The  state  may  therefore  briefly 
be  defined  as  a  sovereign  political  community. 

The  fundamental  question,  relative  to  the  existence  of  the  state,  is  the 
question  of  the  right,  rational  form  of  government.  How  is  the  power  in 
the  state  to  be  organised  in  order  that  its  competence  to  legislate  with 
regard  to  domestic  affairs  and  to  carry  out  acts  of  foreign  policy  may 
give  the  best  results  to  the  community?  In  modern  times,  from  the  17th 
to  the  20th  century,  the  civilized  states  have  been  divided  between  two 
fundamentally  different  forms  of  government,  autocracy  and  democracy, 
the  individual  states  at  various  times  now  having  been  ruled  by  an 
autocracy,  now  by  a  people's  government  or  a  democracy.  In  the  17th  and 
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18th  centuries  autocracy  was  the  prevailing  form  of  government,  in  the 
19th  century  democracy  prevailed  in  most  states;  but  in  the  20th  century 
a  great  number  of  states  have  again  chosen  autocracy  as  the  rational 
form  of  government  (the  modern  dictatorship).  The  choice  between  these 
two  forms  of  government  will  become  the  all -important,  vital  question 
for  the  states  in  the  time  to  come. 

Autocracy  or  authoritative  rule  means  a  form  of  government  in  which 
all  power  in  the  state — legislative,  executive  and  judicial — is  vested  in 
one  person.  The  people's  government  or  democracy  means  a  form  of 
government  in  which  the  entire  power  is  vested  in  the  people,  the  people 
partly  electing  a  legislature,  partly  electing  the  executive,  i.e.  the  govern- 
ment— either  directly  by  electing  the  president,  the  head  of  the  executive, 
or  indirectly  by  letting  the  legislature  elect  the  members  of  the  govern- 
ment, the  cabinet, — and  finally  having  decisive  influence  on  the  judiciary 
through  the  institution  of  the  jury. 

Of  late  opinion  on  the  merits  of  these  two  forms  of  government  has 
undergone  a  vast  change.  In  the  19th  century  democracy  was  generally 
considered  to  be  the  only  right  form  of  constitution  in  a  civilized  state, 
not  only  for  the  time  being,  but  the  ideal  form  of  government  for  all 
time.  The  slogan:  everything  for  the  people  and  by  the  people,  was 
regarded  as  having  eternal  truth.  But  in  the  20th  century  democracy  has, 
in  the  course  of  a  short  time,  been  abandoned  in  a  number  of  states  and 
superseded  by  autocracy  in  the  shape  of  a  modern  dictatorship,  because 
it  seems  to  give  greater  possibility  of  thorough  going  reforms. 

After  these  violent  fluctuations  from  one  extreme  to  another  in  the 
judgment  of  these  two  forms  of  government  the  time  seems  to  have  come 
for  a  sober  valuation  of  these,  for  a  just  decision  which  balances  the 
advantages  and  defects  of  the  two  systems  of  democracy  and  autocracy 
impartially. 

First  we  must  divest  ourselves  of  the  notion  which  is  entertained  dog- 
matically by  the  adherents  of  either  of  these  systems,  namely  that  demo- 
cracy or  autocracy  respectively  should  be  the  only  happy  solution  to  the 

Government  by  a  democracy  may  be  either  parliamentary  or  unparliament- 
ary. In  both  cases  the  executive,  the  government,  is  elected  by  the  people; 
in  the  unparliamentary  democracies — like,  for  instance,  U  S  A — the  president, 
the  head  of  the  executive,  of  the  government,  is  elected  directly  by  the  people, 
and  he  on  his  part  is  free  to  elect  his  ministers;  but  in  the  parliamentary 
d,emocracies — like,  for  instance,  England — ^the  government  is  elected  indirectly 
by  the  people,  for  it  is  the  legislature,  which  has  been  elected  by  the  people, 
which  decides  the  constitution  of  the  cabinet  i.  e.  the  government. 
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question  of  the  right  form  of  government.  The  experience  of  history  alone 
exhibits  the  relativity  of  both. 

In  the  cultural  slates  of  Greek  antiquity  autocracy  alternated  with 
democracy.  A  powerful  monarchy  was  often  superseded  by  a  people's 
government;  but  after  a  number  of  bad  experiences  this  rule  went  under 
in  a  number  of  states  where  a  single  man  seized  the  power  as  an  absolute 
ruler.  After  the  monarchy  of  old  times  and  a  later  oligarchy  Rome  had  for 
a  long  time  a  predominantly  democratic  government.  But  in  the  face  of 
the  unrest,  the  party  quarrels,  and  the  dissolution  into  which  the  Roman 
community  was  gradually  plunged  by  this  government  under  changing 
demagogues,  a  strong  call  for  a  firm  hand  in  the  government  was  heard; 
and  under  Csesar  and  his  successors  Rome,  and  the  empire  with  it,  grew 
into  an  autocracy.  In  the  Middle  Ages  the  countries  of  Europe  often  be- 
came divided  under  a  number  of  small  or  great  local  rulers  and  self- 
governing  townships.  But  in  the  17th  and  18th  centuries  the  strong 
monarchy  developed,  enforcing  its  power  over  nobility  and  townships.  In 
the  period  from  the  end  of  the  17th  to  the  end  of  the  18th  centuries  abso- 
lute monarchy  was  the  prevailing  form  of  government  in  the  states,  this 
being  generally  regarded  as  the  best  form  of  government  on  the  European 
continent  at  that  time.  But  after  a  severe  criticism  on  the  part  of  the 
intellectuals  the  revolutions  against  absolute  monarchy  set  in  at  the  close 
of  the  18th  century;  and  in  the  19th  century  democracy  carried  the  day 
in  most  states  and  became  a  religion  to  the  multitude.  But  already  at 
the  end  of  the  19th  century  a  criticism  of  the  democratic  government 
began,  and  in  the  beginning  of  the  20th  century  autocracy  again  came  to 
prevail  in  the  government  of  a  number  of  states;  amongst  these  are  at 
present,  Russia,  several  states  that  are  dependencies  of  that  country,  and 
Spain,  Portugal  etc. 

After  this  alternation  of  autocratic  forms  of  government  with  demo- 
cratic ones,  especially  during  the  last  300  years,  we  are  faced  with  the 
question:  Will  this  alternation  continue  also  in  the  future?  Or  are  there 
other  possible  forms  of  government  than  these  two?  Is  it  possible  that 
a  third  form  of  government  may  be  formed  that  combines  the  good 
points  of  democracy  with  those  of  autocracy  and  avoids  the  bad  points 
of  both,  and  which  may  lay  the  foundation  of  a  stable  form  of  govern- 
ment in  the  future? 

In  order  to  attempt  to  answer  this  question  we  should  first  realise 
what  constitutes  the  advantages  and  disadvantages  of  democracy  and 
autocracy  respectively.  At  present  the  world  is  involved  in  a  struggle  for 
or  against  these  two  systems;  and  the  adherents  of  both  systems  are  un- 
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fortunately  equally  fanatical  and  partial.  In  the  states  with  autocratic 
governments  only  the  shortcomings  of  democracy  and  the  strength  of 
autocracy  are  perceived;  and  in  the  states  with  democratic  governments, 
on  the  other  hand,  the  faith  in  democracy  as  the  only  right  form  of 
government  is  tenaciously  adhered  to,  and  its  shortcomings  are  dis- 
regarded or  underestimated.  At  most  the  firmness  and  strength  of  auto- 
cratic government  are  recognized,  but  people  are  made  to  disregard  these 
points  by  the  reflection  that  this  firmness  and  strength  have  been  gained 
at  the  expense  of  cultural  advantage,  which  are  considered  to  be  more 
important.  No  deeper  examination  of  these  questions  is,  however,  made. 

A  certain  insight  into  the  advantages  and  disadvantages  of  these  two 
forms  of  government  is  gained  by  comparing  the  absolute  monarchy  that 
went  under  in  the  18th  and  19th  centuries  with  the  democracy  which 
conquered  it,  but  which  is  now  on  the  decline  in  the  20th  century  in 
several  countries.  The  strong  concentration  of  power  which  the  absolute 
monarchy  involved  gave  the  ruler  a  unique  opportunity  of  directing  the 
economic  development  of  the  community  on  definite,  wide  general  lines. 
The  great  agricultural  reforms  that  were  carried  out  in  Denmark  under 
the  absolute  monarchy  at  the  end  of  the  18th  century,  and  which  com- 
pletely remodelled  the  Danish  community,  could  not  have  been  effected 
either  as  skilfully,  as  carefully,  or  on  as  wide  general  lines  under  a 
democratic  government.  In  Sweden  the  great  conversion  of  land,  i.e., 
conveyance  back  to  the  State  of  manorial  estates,  which  had  in  various 
ways  in  the  course  of  time  been  transferred  to  the  nobility  by  the  Crown, 
would  never  have  been  possible  if  Charles  XI  had  not  had  absolute  power 
— partly  usurped  and  partly  deputed  to  him  by  the  estates  of  the  realm — 
to  carry  out  this  social  revolution  with  a  firm  hand,  and  all  the  financial 
and  administrative  reforms  arising  from  it.  Neither  would  Colbert  have 
been  able  to  carry  out  his  reforms  in  France,  crucially  thorough  from  an 
economic  point  of  view,  save  for  the  absolute  monarchy  of  Louis  XIV. 
Nor  would  the  reforms  of  Frederick  the  Great  in  Prussia  have  been  poss- 
ible but  for  his  absolute  monarchy. 

Moreover,  through  the  levying  of  taxes,  the  concentration  of  power 
gave  the  absolute  monarchs  the  disposal  of  vast  pecuniary  means  to  be 
used  for  the  achievement  of  great  things  also  in  the  field  of  culture,  and  it 
must  be  admitted  that  great  results  were  often  attained  by  these  means. 
The  buildings  of  a  community  are  delicate  gauges  of  the  culture  of  the 
leading  men  in  it.  But  on  this  point  too,  modern  democracy  falls 
decidedly  short  of  autocracy.  In  the  17th  and  18th  centuries  the  rulers 
endeavoured  everywhere  to  engage  the  services  of  the  great  geniuses  in 
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the  sphere  of  architecture  and  the  plastic  arts,  and  in  this  way  they 
handsomely  set  the  keystone  upon  the  work  that  had  heen  hegun  with 
so  much  energy  in  the  creation  of  beautiful  buildings  during  the  preced- 
ing period.  Without  the  absolute  power  over  souls  of  the  Catholic  Church 
in  its  prime  in  the  Middle  Ages,  a  power  that  made  people  make  the 
greatest  sacrifices,  the  mighty,  beautiful  Romanesque  and  Gothic 
churches  which  now  rank  among  the  greatest  cultural  monuments  of 
our  race  would  never  have  come  into  existence.  Without  the  strong 
power  of  the  nobility  over  the  population  living  around  them  the  castles, 
which  constitute  another  great  cultural  monument  of  the  past,  would 
never  have  been  built.  But  the  absolute  princes  of  the  17th  and  l<Sth 
centuries  centred  these  cultural  efforts  in  their  own  hands,  and  in  their 
castles,  churches  and  other  monumental  buildings,  in  the  styles  of  the 
Renaissance  and  the  Rococo,  they  created  a  number  of  magnificent 
edifices;  and  at  the  same  time  they  often  managed  to  keep  the  develop- 
ments of  the  towns  within  certain  lines,  in  several  cases  by  means  of 
wise  rules  on  town  planning.  All  that  we  take  a  pride  in  in  Europe,  are 
these  buildings  from  bygone  ages,  ages  of  a  great  centralization  of  power, 
the  churches  and  castles  of  the  Middle  Ages  and  the  palaces,  cathedrals, 
squares,  etc.,  from  the  age  of  the  absolute  monarchy,  situated  in  towns 
as  well  as  in  natural  surroundings.  Whereas  democracy,  from  the  19th 
and  the  beginning  of  the  20th  centuries,  when  everybody  was  allowed 
to  build  at  will,  left  us  a  legacy  of  big  ugly  towns  with  endless  rows 
of  dreary  streets,  desolate  factory  neighbourhoods,  generally  a  casual, 
straggling  way  of  building,  according  to  any  whim  and  a  chaotic  con- 
fusion of  styles.  The  fact  that  a  few  handsome  buildings  are  found  here 
and  there  does  not  do  aw'ay  with  the  general  impression  of  ugliness  and 
confusion.  We  have  by  this  means,  once  for  all  and  to  all  eternity, 
learnt,  that  the  concentration  of  power  is  capable,  as  a  setting  to  the 
doings  of  man,  of  creating  a  world  of  beauty  on  this  earth  of  ours,  and 
that  a  democratic  government  under  which  many  uncultured  people, 
and  the  unskilful  builders  accidentally  employed  by  them,  may  build, 
where  they  please  and  how  they  please,  may  destroy  all  values  of  beauty 
in  town  and  countryside,  and  produce  the  most  confused,  prosaic  and 
uninspiring  collective  architecture. 

Generally  speaking,  I'ancien  regime,  i.e.  the  world  and  the  mode  of 
living  which  were  created  by  the  absolute  monarchs  in  the  17th  and 
18th  centuries,  is  endowed  with  a  particular  glamour  and  grace.  For  one 
thing,  this  age,  not  only  its  buildings,  its  castles  and  its  parks,  but  also 
its  furniture  and  clothes,  as  well  as  its  pictures  and  music,  were  of  a 
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peculiar  character  of  beautiful  unity;  in  the  age  of  rococo,  in  the  age 
of  the  minuet,  the  life  of  the  governing  class  was  surrounded  by  a 
peculiar  festivity,  grace  and  dignity;  in  the  halls  and  the  castle  parks, 
in  the  clothes,  in  the  etiquette  of  the  period  there  was  a  stamp  of  brilli- 
ance and  beauty,  which  has  for  ever  after  lent  this  age  a  special  en- 
chantment in  our  memories;  an  enchantment  which  was  lost  in  the 
French  Revolution,  in  the  tyranny  of  the  vulgar  masses  and  of  which 
every  vestige  disappeared  under  the  democracy  of  the  19th  century. 
Talleyrand,  who  lived  through  both  these  periods,  once  said:  he  who 
has  not  lived  under  I'ancien  regime  does  not  know  what  the  joy  of  life 
is  (celui  qui  n'a  pas  vecu  sous  I'ancien  regime  n'a  pas  connu  la  douceur 
de  vivre).  He  knew  how  to  live.  A  delicate  and  refined  way  of  living  was 
lost  when  the  masses  came  into  power,  vulgarized  everything,  made 
everything  ugly,  from  the  chaotic  architecture  of  the  big  towns  to  dress 
and  social  intercourse. 

But  why  was  that  age  and  its  culture  swept  away  in  revolutions,  in 
the  rebellions  of  the  masses?  Why  was  it  that  even  the  strong  concen- 
tration of  power  under  the  absolute  monarchy  of  that  age  could  not 
prevent  this? 

As  far  as  I  can  see  the  reason  for  this  is  to  be  sought  in  the  fact  that 
the  obtaining  of  great  positions  in  society  was  not  dependent  on  per- 
sonal merit,  since  the  holders  of  these  positions  were  born  to  them;  this 
applied  to  the  absolute  monarch  as  well  as  to  the  nobility;  but  in  this 
way  government  became  dependent  on  completely  accidental  circumst- 
ances and  was  actually  doomed  to  ultimate  failure. 

It  did  happen  that  a  genius  like  Frederick  the  Great  or  a  man  of 
great  ability  and  initiative  like  Charles  XI  of  Sweden  was  born  to  the 
throne.  But  it  was  also  possible  for  the  throne  to  be  inherited  by  a 
mentally  diseased  person  like  Christian  VII  of  Denmark,  a  man  of  poor 
mental  gifts  and  weak  character  like  Louis  XVI  of  France,  mediocrities 
like  Charles  II  and  James  II  of  England,  or  incapable  persons  like 
Charles  IV  of  Spain.  And  unfortunately  the  latter  cases  are  bound  to  be 
more  frequent,  recent  statistics  on  intelligence  tests  indicating  how  small 
a  percentage  of  aggregate  men  is  constituted  by  people  with  superior 
gifts  (about  4  to  5  per  cent).  Naturally  the  same  rule  that  applies  to 
those  born  to  the  throne  applies  to  those  born  to  manorial  estates  and 
to  noble  rank.  It  might,  also  in  these  cases,  happen  that  prominent 
politicians  or  highly  gifted  administrators  of  estates  were  born  to  their 
positions,  like  the  counts  Bernstorffs  and  the  Reventlows  who  in  the 
19lh  century  carried  through  great  reforms  for  the  benefit  of  the  farmers 
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in  Denmark.  But  it  was  far  more  often  the  case  that  the  nobility,  as  in 
France  during  the  same  century,  were  completely  without  understand- 
ing of  the  desperate  position  of  the  peasants,  and  had  no  great  leaders 
who  by  means  of  their  absolute  powers  might  have  enforced  such  re- 
forms as,  carried  through  at  the  right  time,  might  have  prevented  the 
French  Revolution. 

Precisely  because  the  small  group  of  people  who  mainly  lived  on 
the  sunny  side  of  life,  the  princes  and  the  nobility,  had  acquired  their 
privileges  not  by  merit,  but  by  birth,  most  of  these  people  had  there- 
fore mediocre  gifts,  they  were  in  most  countries  not  capable  of  carrying 
through  the  social  reforms  that  were  needed;  the  reforms  in  Denmark 
and  a  few  other  countries  were  the  exceptions  that  proved  the  rule.  The 
life  of  beauty  and  grandeur,  but  also  sometimes  of  excessive  luxury, 
which  this  governing  class  led  under  I'ancien  regime  thus  became  only 
the  lot  of  the  few.  The  gulf  between  rich  and  poor  became  too  wide,  and 
the  privileged  positions  of  those  who  belonged  to  the  governing  class 
by  birth  were  bound,  in  the  long  run,  to  appear  unreasonable  to  the 
intellectuals  among  the  people.  No  wonder  then  that  the  call  for  equality 
by  birth  became  in  the  end  the  watch-word  of  the  other  classes  in 
a  struggle  against  the  old  order. 

But  the  system  of  absolute  monarchy  under  king  and  nobility  had 
another  weak  point.  As  the  government  of  these  people,  privileged  by 
birth,  by  reason  of  their  general  mediocrity  of  intellect  and  their  limited 
outlook,  must  needs  in  the  long  run  stand  in  the  way  of  radical  social 
reforms,  they  were  reduced,  as  dissatisfaction  with  their  bad  govern- 
ment increased,  to  attempt  to  quell  by  force  every  criticism,  every 
new  intellectual  movement  that  was  directed  against  the  undue  pri- 
vileges of  their  positions.  Liberty  of  speech  was  therefore  curtailed  by 
censorship  and  the  most  importunate  critics  imprisoned.  Under  tlie 
system  of  absolute  monarchy  the  citizens  generally  enjoyed  no  legal 
security,  they  could  not  apply  to  the  courts  for  protection  of  their  per- 
sonal liberty;  they  might  at  any  time  risk  arbitraiy  imprisonment  by  the 
king's  order.  Is  it  then  to  be  wondered  at  that  liberty  became  the  second 
watch-word  of  the  intellectuals  among  the  people  in  the  struggle  against 
the  old  order? — But  in  the  individual  states  where  exceptionally  the 
absolute  monarch  was  an  eminent  ruler,  neither  censorship  nor  other 
coercive  measures  were  required.  A  Swiss  who  lived  for  a  long  time 
at  the  court  of  Frederick  the  Great  testifies  that  there  was  far  more 
intellectual  liberty  in  Prussia  under  this  king  than  in  the  republic  of 
Switzerland,  his  own  country.  Even  anonymous  lampoons  personally 


652 

directed  at  the  king  were  ignored  by  Frederick  in  spite  of  his  ministers' 
encouragement  to  take  action  against  them.  Also  Cromwell,  the  dictator 
of  England,  was  more  concerned  with  safeguarding  his  people's  spiritual 
liberty  than  his  personal  vanity.  But  then  Cromwell  was  no  exception 
from  the  rule  mentioned  above;  he  had  acquired  his  absolute  power,  not 
by  force  of  birth,  but  by  force  of  genius. 

The  system  of  absolute  monarchy  in  the  old  days  had  also  consider- 
able weak  points  in  its  domestic  and  foreign  administration.  Of  course 
it  often  happened  that  the  absolute  prince  elected  men  of  outstanding 
ability  to  fill  the  posts  of  cabinet  ministers  and  other  offices;  and 
eminent  men,  especially  gifted,  were  involuntarily  attracted  by  the 
public  service  which,  especially  under  absolute  monarchy,  afforded 
opportunities  for  utilizing  their  powers.  On  the  other  hand,  it  cannot 
be  denied  that  merely  accidental  circumstances  often  determined  ap- 
pointments to  offices.  Personal  favourites  of  the  king  and  schemers, 
possessing  no  expert  knowledge  whatever,  often  obtained  high  posts. 
In  his  reminiscences  the  Due  de  St.  Simon  maintains  that  Madame  de 
Maintenon,  the  mistress  of  Louis  XIV,  during  the  king's  later  years, 
actually  filled  three  out  of  every  four  offices  without  the  king  being 
aware  of  it.  Even  if  we  may  regard  this  statement  as  exaggerated,  there 
is  no  doubt  that  this  woman  exercised  the  greatest  influence  on  this 
point  to  the  detriment  of  the  selection  of  experts.  Moreover  Louis  XIV 
was  by  no  means  a  highly  gifted  man,  his  mental  powers  were  not 
much  above  the  average,  and  this  caused  him  to  be  quite  infatuated 
with  his  great  position;  he  was  extremely  vain  and  therefore  became  an 
easy  prey  to  the  grossest  flattery.  And  so  he  often  appointed  generals 
and  cabinet  ministers  of  inferior  ability,  the  more  so  because  he  was 
jealous  of  capable  persons,  wanting  to  do  everything  himself,  and  him- 
self to  reap  the  credit  for  everything.  It  was  therefore  a  fundamental 
principle  with  him  never  to  appoint  a  prime  minister.  When  he  was 
so  fortunate  as  to  have  able  cabinet  ministers,  like  Colbert  and  Louvois, 
the  jealousy  between  these  two  often  prevented  an  expert  solution  of 
the  question.  The  considerable  weak  points  of  the  system  of  absolute 
monarchy,  however,  became  far  more  conspicuous  tinder  the  weak- 
minded  and  incapable  Louis  XV.  It  is  a  well-known  fact  that  Madame 
de  Pompadour,  the  mistress  of  this  king,  influenced  the  appointment  of 
cabinet  ministers  and  generals  to  a  great-extent,  often  to  the  grave  detri- 
ment of  the  interests  of  France.  But  the  French  court  was  by  no  means 
unique  in  this  respect.  In  several  other  European  states  the  government 
of  the  country  was  dependent  on  similar  illegitimate  influence. — With 
regard  to  foreign  policy  the  system  of  absolute  monarchy  was,  when 
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in  hands  of  a  mediocre  ruler,  apt  to  involve  serious  disasters  to  the 
country.  Through  his  weak  intellect  and  his  clumsiness  the  Danish  king 
Frederick  VI  forfeited  the  chance  thai  was  offered  to  him  in  1809  of 
becoming  king  of  Sweden  and  thus  uniting  the  three  Scandinavian 
countries;  later  he  even  lost  Norway  and  ruined  the  country's  economy 
so  completely  that  the  Danish  State  went  bankrupt.  Often  the  foreign 
policy  of  a  country  was  determined  not  by  a  regard  for  the  interests  of 
the  people,  but  by  a  regard  for  the  family  of  the  ruler,  for  the  dynasty. 
In  order  to  secure  the  Spanish  throne  to  his  grandson  Louis  XIV  thus 
waged  the  long  war  of  the  Spanish  succession  which  entailed  the  total 
impoverishment  and  ruin  of  France. 


In  the  drama  by  the  German  poet,  Schiller:  Kabale  und  Liebe  (1183)  we 
perceive  how,  in  Germany  too,  intelligent  youth  were  excited  to  anger  at 
the  arbitrary  rule  of  the  absolute  monarchy,  at  the  arrogance  of  the  privileged 
nobihty  in  their  behaviour  towards  people  of  a  different  social  class,  at  the 
influence  of  the  kings'  mistresses,  and  the  like,  which,  especially  in  the  small 
states  of  Germany,  could  not  but'  be  felt  to  be  unbearable  to  free  spirits.  In 
this  drama  we  seem  to  read  a  foreboding  of  the  coming  revolution  which  was 
to  start  in  France  only  a  few  years  later. 

Louvois,  the  French  minister  who  was  at  the  head  of  the  military  forces 
under  Louis  XIV,  sought  wars,  sometimes  probably  because  his  influence  in- 
creased during  them,  and  because  he  was  jealous  of  Colbert.  The  king's 
personal  interference  in  the  wars  was  often  disastrous.  The  Due  de  St.  Simon 
relates  that  Louis  had  once  gained  several  victories  with  his  army  in  the 
Netherlands  and  conquered  the  greater  part  of  that  country;  but  his  longing 
for  iMadame  de  Montespan  caused  him  suddenly  to  leave  the  army  and  hasten 
to  Versailles,  thus  forfeiting  in  a  single  moment  all  that  his  armies  had 
gained.  Louis'  numerous  mistresses  were  a  disgrace  to  France;  and  his 
illegitimate  sons  were  given  great  posts  without  possessing  any  real  ability. 
Thus  the  king  had  a  high  post  in  the  army  given  to  one  of  these  sons;  owing 
to  cowardice  he  failed  to  obey  the  order  of  the  commander-in-chief  to  make 
a  quick  advance  against  the  enemy;  this  caused  the  escape  of  an  entire  enemy 
corps  and  the  loss  of  a  brilhant  victory  for  the  French  army.  The  accidents 
to  which  a  country  might  be  exposed  through  the  system  of  absolute  monarchy, 
the  incompetent  persons  who  might  be  granted  supreme  power  through  this 
kind  of  government,  will  be  reaUsed  if  we  consider  the  character  of  the 
legitimate  son  of  Louis  XIV  who  would  have  succeeded  him  if  he  had  not 
died  before  his  father.  The  Due  de  St.  Simon  says  of  this  heir  to  the  throne: 
"He  had  no  vices  and  no  virtues,  no  brains  or  any  kind  of  knowledge,  and 
was  totally  incapable  of  acquiring  any,  was  very  lazy,  lacking  in  imagination 
or  any  creative  power  whatever,  without  taste,  unable  to  make  a  resolution, 
without  the  power  to  form  a  judgment,  made  for  the  boredom  with  which 
he  infected  everybody;  he  was  hke  a  ball  that  is  set  rolhng  when  other  people 
accidentally  give  it  a  push,  immensely  obstinate  and  narrow-minded  in  every 
respect,  because  he  was  quite  incredibly  easy  to  influence  and  to  be  made  to 
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believe  everything;  a  prey  to  the  most  pernicious  influences,  unable  to  escape 
them  or  to  absorb  them,  immersed  in  his  obesity  and  in  his  unfathomable 
ignorance,  he  was  bound,  even  without  the  slightest  intention  of  doing  any 
harm,  to  have  become  a  bad  king." 

Even  Louis  XIV,  relatively  the  best  of  the  French  kings  in  the  17th  and 
18th  centuries,  was  not  conspicuously  gifted.  He  was  of  a  restricted  intellect 
and  ignorant  in  several  important  spheres.  His  greatest  blunder  in  domestic 
policy,  the  persecution  of  the  Huguenots,  which  deprived  French  industry  of 
many  of  its  most  skilled  elements,  proves  his  mental  narrowness.  Personally, 
however,  he  was  charming,  he  carried  himself  with  dignity  and  grace,  he 
was  an  adept  in  the  art  of  etiquette,  in  true  courtesy  and  civility.  Even  the 
humblest  woman,  the  most  insignificant  lady's  maid,  whom  he  met  in  the 
palace,  he  would  bow  to  kindly,  raising  his  hat  to  her. 

Louis  XVI  was  honest  and  well  intentioned,  but  not  gifted,  without  the 
slightest  firmness  and  determination,  and  having  the  further  misfortune  of 
being  married  to  a  type  of  woman  like  Marie  Antoinette.  The  French  tutor 
who  was  sent  to  Vienna  to  instruct  Marie  Antoinette  in  French  language  and 
literature,  etc.,  before  her  marriage  to  Louis  XVI,  and  who  liked  her,  and 
to  whom  she  was  very  kind,  felt,  even  while  bestowing  some  words  of 
praise  on  her,  after  the  lessons  had  been  going  on  for  some  months,  constrain- 
ed to  own:  "I  could  not,  however,  accustom  her  to  go  deep  into  a  subject, 
although  I  felt  that  she  might  easily  be  capable  of  doing  so.  She  could  only 
be  induced  to  exert  her  brains  when  she  found  a  subject  entertaining.  A 
little  laziness  and  much  superficiality  rendered  the  teaching  of  her  highly 
difficult."  See  Comtesse  del'Armaille,  Marie  TMrese  et  Marie  Antoinette,  Paris 
1893.  189.  Her  laziness  and  frivolity  caused  Marie  Antoinette  to  centre  her 
interests  in  an  amusing  and  festive  court  life  and  made  her  unable  to  realise 
the  great  social  evils  of  the  France  of  that  day,  the  desperate,  distressed 
circumstances  in  which  the  peasantry  and  the  working  class  were  living. 

Of  the  Danish  absolute  monarchs  only  a  few  were  gifted,  Frederick  III, 
Frederick  IV  and  Christian  VIII;  but  most  of  them  were  only  of  average  in- 
tellect or  of  middUng  powers,  and  one  was  insane,  cf.  I.  A.  Fredericia  and 
Edvard  Holm  in  Danniarks  Riges  Historie  (The  History  of  the  Danish  Realm) 
Vol  IV,  286  et  seq..  Vol.  V,  5  et  seq.,  105  et  seq.,  141  et  seq.,  197  et  seq. 

In  spite  of  the  favourable  opportunities  which  the  concentration  of 
power  under  the  absolute  monarchy  provided  for  achieving  great  re- 
sults in  important  cultural  fields,  there  were  then,  as  pointed  out  above, 
good  reasons  for  abolishing  this  absolute  government.  Its  two  chief 
evils:  1.  The  enjoyment  of  influential  positions  and  privileges  apart 
from  merit,  by  virtue  of  birth,  and  2.  personal  and  spiritual  bondage, 
were  bound,  in  the  long  run,  to  become  unbearable  to  the  intelligentsia, 
and  it  is  therefore  no  wonder  that  in  the  18th  and  19th  centuries  it 
incited  the  nations  to  revolutions  against  the  hereditary  absolute 
monarchies.  During  these  centuries  the  victorious  revolutionary  move- 
ment therefore  performed  a  useful  job  in  these  two  vital  matters.  But 
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when  the  question  had  to  be  answered  as  to  which  government  should 
replace  the  heriditary,  absolute  monarchy— the  movement  fell  fatally 
short.  By  everywhere  replacing  absolute  monarchy  by  democracy  this 
movement  showed  that  it  could  no  more  create  a  new  constitutional  law 
than  could  the  system  of  absolute  monarchy,  for,  as  has  been  pointed 
out  above,  absolute  monarchy  and  democracy  alternated  in  early  times 
and,  as  in  the  18th  and  19lh  centuries,  no  other  form  of  government 
replaced  the  absolute  monarchy;  thus  the  pendulum  swung  endlessly; 
a  time  was  bound  to  come  when  the  absolute  monarchy  in  its  turn  re- 
placed democracy.  And  it  came  in  the  20th  century  with  the  modern 
dictatorship. 

As  far  as  I  can  see  democracy  is,  though  it  may  sound  like  a  paradox, 
subject  to  the  same  main  evil  as  were  the  old  system  of  absolute 
monarchy  and  aristocracy:  the  granting  of  power  to  people  apart  from 
merit,  by  virtue  of  birth  alone.  Democracy  means  that  every  man  and 
woman  is  entitled  to  take  part  in  the  government  of  the  country  with- 
out any  kind  of  qualification,  without  this  participation  being  founded 
on  capacity,  on  intellectual  maturity.  Every  man  is  simply  born  to  take 
part  in  the  government  of  the  country  from  a  certain  date.  The  under- 
lying idea  of  democracy  is  then,  the  same  as  that  of  the  hereditary 
absolute  monarchy:  by  virtue  of  birth  itself  people  acquire  the  right 
to  govern  the  state  or  to  take  part  in  the  government  of  the  state  from 
a  certain  date — whether  this  date  be  fixed  at  the  18th  year  (as  is  often 
the  case  with  the  absolute  kings)  or  the  21st  or  25th  year  (as  is  often 
the  case  in  a  democracy)  is  of  course  not  of  the  least  consequence.  The 
chief  point  is  that  in  both  forms  of  government  a  person  becomes  entitl- 
ed to  participate  in  the  government  of  the  state  without  any  personal 
merit  whatever;  whether  he  be  a  gifted  person,  a  person  of  mediocre 
powers,  or  an  insane  person  is  quite  indifferent.  Not  long  ago  several 
daily  papers  in  a  democratic  state  pointed  out  that  a  forthcoming  elec- 
tion was  so  democratic  that  the  government  had  seen  to  it  that  insane 
persons  were  entitled  to  vote.  One  of  the  daily  papers  wrote,  for  instance: 
"The  comprehensive  body  of  voters  comprises  also  the  insane,  who  will 
no  doubt  to-day,  for  the  first  time  in  the  history  of  the  Danish  people, 
be  given  an  opportunity  of  taking  an  active  part  in  Danish  politics." 

The  insane  voters  of  democracy  are  a  parallel  case  to  an  absolute 
monarchy  under  which  a  king  like  Christian  VII  remained  on  the 
throne,  even  after  it  had  become  common  knowledge  that  he  was  insane. 
In  certain  absolute  states,  however,  the  law  provided  that  a  regency  was 
to  be  set  up  in  such  cases.  When,  in  spite  of  everything  the  absolute 
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monarchy  could  often,  as  has  been  pointed  out,  achieve  better  results 
in  certain  spheres  of  culture  than  could  be  obtained  by  democracy,  this 
is  due  to  the  experience  which  Napoleon  the  Great,  in  discussing  coun- 
cils of  war,  expressed  in  the  following  terms:  one  bad  general  is  better 
than  two  able  generals  who  have  jointly  to  direct  the  army. 

Broadly  speaking,  however,  democracy  and  hereditary  absolute 
monarchy,  both  as  a  rule  being  governments  by  people  of  indifferent 
gifts  or  people  below  the  average  standard  of  intellect,  will  be  equally 
incapable  and  unfit  to  be  at  the  head  of  the  State;  and  it  is  also  seen 
that  in  every  sphere,  in  home  administration  and  in  the  conduct  of 
foreign  politics,  both  have  involved  the  nations  in  the  greatest  disasters 
and  reduced  them  to  extremity.  In  no  domain  of  State  administration  can 
democracy  boast  of  being  superior  to  hereditary  absolute  monarchy.  And 
this  is  always  bound  to  be  so  when  the  government  of  the  State  is  en- 
trusted to  persons  who  have  no  expert  knowledge.  Administration  does 
not  become  any  better  for  being  entrusted  to  many  incapable  persons 
instead  of  to  one.  0+0+0-)-0  are  and  remain  O.  Both  unrestricted 
democracy  and  hereditary  absolute  monarchy  are  bound  to  fail  sooner 
or  later,  because  both  conflict  with  the  most  fundamental  law  of  life, 
the  law  of  selection  of  the  fittest:  in  industrial  life  as  in  intellectual  life 
it  is  only  by  ability  and  expert  skill  that  achievements  are  made;  no  end 
is  gained  without  a  contribution  on  our  part;  we  get  nothing  free.  It 
happens  occasionally,  of  course,  even  in  industry  and  trade,  that  fathers' 
sons  are  given  leading  posts;  but  it  is  a  prevailing  rule,  a  law  of  life 
that  life  itself  chooses  only  the  most  competent  and  most  skilled  persons 
for  the  management  of  private  enterprises,  firms  and  trading  concerns, 
whether  they  be  partnerships,  joint-stock  companies  or  the  like.  And 
when  we  know  from  practical  life  how  comparatively  rare  it  is  to  find 
people  with  great  gifts  of  leadership  and  organisation,  no  one  would 
normally  think  of  entrusting  the  management  of  large  economic  enter- 
prises in  practical  life  to  the  direction  of  several  persons  according  to 
descent  or  to  one  person  according  to  descent.  But  to  these  absurd  forms 
of  government,  represented  by  unrestricted  democracy  and  absolute 
monarchy  respectively,  the  most  important  enterprise  of  all,  the  State, 
has  been  entrusted. 

As  the  incapacity  of  their  leaders  has  been  proved  alternately  by  these 
two  forms  of  government,  it  is  then  no  wonder  that,  no  other  means 
have  been  found  than  that  of  letting  these  two  forms  of  government 
alternate.  But  this  endless  swing  will  never  cease  as  long  as  the  govern- 
ment of  the  State  is  elected  in  conflict  with  the  law  of  life  itself,  and 
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the  conduct  of  the  largest  and  most  difTicult  of  all  human  enterprises, 
the  State,  i.  e.,  the  organisation  of  human  society,  is  entrusted  to  persons 
apart  from  merit,  by  virtue  of  birth  only,  be  the  persons  many  or  few, 
or  one  person  only. 

It  has  been  shown  above  what  misfortunes  the  absolute  monarchy  of 
the  17th  and  18th  centuries  caused  to  society,  the  majority  of  princes, 
like  the  majority  of  all  other  people,  being  only  of  mediocre  parts  or 
of  inferior  powers.  But  after  the  political  development  of  the  19th  and 
20th  centuries  we  have  gained  so  much  experience  of  unrestricted  demo- 
cracy too,  i.  e.  government  by  a  majority  of  mediocrities,  that  there  is 
just  as  much  basis  for  a  judgment  on  this  form  of  government  as  for 
a  judgment  on  the  hereditary  absolute  monarchy  of  the  17th  and  ISth 
centuries. 


CHAPTER  29 

HUMAN   QUALITIES  UNDER  UNRESTRICTED 
DEMOCRACY 

Minute  statistical  investigations  into  national  psychology  made 
recently  prove  clearly  how  low  the  percentage  of  intelligence  is  in  people 
generally.  These  investigations  vary  somewhat,  particularly  in  the  state- 
ment of  the  proportion  between  the  persons  of  mediocre  gifts  and  dunces. 
The  main  impression,  however,  i.  e.,  of  the  preponderance  of  these  two 
categories,  is  confirmed  by  all  the  investigations.  An  examination  of 
conscripts,  made  on  a  wide  basis,  yields  the  following  percentage  pro- 
portion between  the  individual  groups  in  respect  of  mental  ability:  the 
group:  pre-eminent,  comprises  4V2  per  cent,  the  group:  eminent:  9  per 
cent,  the  group:  somewhat  above  average  ability,  I6V2  per  cent,  the 
group:  average  constitutes  25  per  cent,  while  the  group  of  dunces  of 
every  variety  constitutes  no  less  than  45  per  cent.  Of  course  the  group 
of  dunces  varies  according  to  the  way  in  which  these  are  defined.  In 
the  intelligent  tests  mentioned  above  of  conscripts  the  group  of  dunces 
included  men  who  in  writing,  arithmetic  and  in  very  easy  essays  proved 
to  be  exceptionally  poor.  But  against  this  definition  it  may  be  objected 
that  the  human  material  examined  in  this  instance  consists  of  youths 
only;  and  many  of  these  are  likely  later,  in  the  hard  struggle  for  exist- 
ence to  become  capable  persons  engaged  in  practical  trades  and  may 
likewise,  in  the  course  of  time,  acquire  the  elementary  kinds  of  skill 
and  knowledge  mentioned  above.  The  group  of  dunces  becomes  some- 
what smaller  if  it  is  taken  to  include  only  persons  who  are  so  poorly 
gifted  that  they  are  scarcely  capable  of  independent  thought.  An  eminent 
psychiatrist  estimates  this  group  to  include  about  20  per  cent  of  the 
population;  within  this  group  the  imbeciles  and  mentally  diseased,  in 
the  strict  sense  of  the  word,  constitute  two  to  three  per  cent. 

But  no  matter  where  we  draw  the  line  it  is  a  fact  that  a  very  con- 
siderable part  of  the  population  must  be  included  in  the  category  of 
dunces.  It  is  no  wonder  then,  that  a  circular  of  questions,  which  has 
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in  recent  times  been  passed  round  among  the  average  class  of  the 
common  people  has  given,  from  an  intellectual  point  of  view,  a  poor 
result.  Thus  in  1927  a  circular  of  questions  in  Germany  submitted  a  list 
of  national  celebrities  to  a  great  number  of  persons  of  this  class.  The 
only  celebrity  all  of  them  knew  was  a  boxer;  a  film  actress  got  in  second. 
But  to  most  of  them  eminent  poets,  philosophers  and  statesmen  were 
not  known  even  by  name.  People  of  middling  powers  may,  however, 
be  excellent  persons,  industrious,  economical  and  of  temperate  habits, 
kind  to  other  people,  etc.  The  same  applies  to  a  great  part  of  the  group 
of  dunces.  Warm-hearted  people  of  high  quality  are  often  found  in  both 
these  groups.  But  precisely  because  the  intellectual  control  of  the  feelings 
fails  to  a  certain  extent  in  these  people  they  often  become  an  easy  prey  to 
casual  bad  influences;  and  this  applies,  more  than  to  anything  else,  to 
the  influence  of  agitators  and  popular  speakers  whose  high-falutin' 
phrases  they  are  not  able  to  see  through.  But  besides  many  people  of 
high  moral  character,  the  group  of  dunces  also  includes  a  great  number 
of  evil-minded  or  more  or  less  defective  individuals.  It  is  known  from 
experience  that  revolutions  are  often  carried  out  by  means  of  a  number 
of  individuals  who  are  more  or  less  mentally  defective.  This  applies 
more  particularly  to  the  bestial  crowd  which  committed  the  most 
sanguinary  atrocities  of  the  French  Revolution. 

When,  however,  through  the  possession  of  the  equal  and  universal 
franchise,  the  great  masses  of  the  people  are  born  to  the  privilege  of 
taking  part  in  the  government  of  the  country,  thus  consisting,  as  far  as 
the  great  majority  is  concerned,  of  people  of  mediocre  mental  ability  or 
of  dunces,  among  whom  there  is  a  considerable  number  of  mentally 
defective  people,  it  is  not  strange  that  the  legislative  bodies  and  the 
municipal  bodies  elected  by  these  masses  will  often  come  to  consist  of 
persons  of  mediocre  gifts,  and  only  in  a  small  percentage  of  eminently 
gifted  persons.  It  is  an  exaggeration  to  say  that  no  experts  are  found  in 
the  parliamentary  bodies;  they  number  now  and  then  both  eminent 
engineers,  lawyers,  teachers,  etc.,  but  these  make  up  comparatively  only 
a  very  small  minority  of  the  body;  often  the  percentage  of  them  in  these 
bodies  is  even  somewhat  lower  than  in  the  people  at  large  for  the  reason 
that  eminently  gifted  persons,  both  in  trade  and  industry  and  in  in- 
tellectual life,  shrink  from  the  enormous  waste  of  time  and  hard  work 
involved  when  one  man  is  to  convince  a  compact  majority  of  medio- 
crities, from  an  expert's  point  of  view,  of  the  right  solution  of  a  question. 
To  this  must  be  added  that,  in  the  intellectual  black-out  produced  by 
electioneering  meetings  and  other  kinds  of  canvassing  that  precede  an 
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election,  men  with  superior  minds  are  particularly  unfit  for  making  an 
impression  and  for  gaining  influence,  because  they  cannot  avail  them- 
selves of  the  hackneyed  phrases  and  slogans,  the  appeal  to  the  passions 
and  to  the  lowest  material  interests,  which  are  known  from  experience 
to  dominate  these  meetings  and  this  kind  of  canvassing  to  a  greater 
extent  than  through-going  argument,  based  on  an  expert's  point  of  view. 
After  the  introduction  of  the  democratic  constitutions  a  number  of 
different  political  parties  have  come  into  existence  everywhere  in  these 
countries.  A  party  in  democratic  society  is  a  political  union  that  through 
the  press  or  oral  agitation  is  kept  together  more  or  less  firmly  by  a 
so-called  party  programme,  a  rather  curious  intellectual  production  that 
is  composed,  partly  of  certain  general,  obvious  ideas,  partly  of  proposals 
for  the  promotion  of  the  material  interests  of  the  social  class  to  which 
the  party  especially  appeals.  Thus  one  party  watches  the  material 
interests  of  the  independent  trades-people  of  the  towns,  the  interests  of 
the  higher  civil  service  class  and  the  class  of  landed  proprietors.  Such  a 
party  is  generally  conservative,  opposed  to  radical  changes  in  the 
structure  of  society.  There  may  also  be  a  party  who  watches  in 
particular  the  farmers'  interests;  and  in  every  country  there  is  a 
party  who  especially  watches  the  interests  of  the  workers,  both  those 
of  the  town  workers  and  of  the  agricultural  labourers.  Next,  the  two 
former  parties  are  as  a  rule  governed  by  certain  notions  of  the  economic 
school,  named  Liberalism,  i.e.  certain  notions  to  the  effect  that  trade 
prospers  best  without  State  interference.  The  conservative  paities  in 
several  countries,  however,  make  an  exception  from  this  rule  in  case 
of  imports  of  commodities  from  abroad,  desiring  a  protective  duty 
safeguarding  the  trade  interests  of  their  members  (especially  the  interests 
of  the  national  industry).  The  platforms  of  the  Labour  parties,  on  the 
other  hand,  generally  advance  certain  more  or  less  vague  propositions 
for  radical  changes  in  the  structure  of  society,  whether  they  be  of  a 
Socialist  or  a  Communist  nature.  As  I  have  pointed  out  in  a  previous 
section,  these  economic  ideas,  be  they  those  of  Liberalism,  Socialism,  or 
Communism,  are  only  onesided,  insufficiently-thought-out  systems. 
This  one-sidedness  of  the  programmes  which  are  impressed  on  the 
population  by  the  political  parties  is  to  a  certain  extent  also  due  to  the 
necessity  of  making  the  ideas,  by  the  propagation  of  which  the  politicians 
are  to  gain  adherents  among  the  common  people,  simple  and  easily 
understood.  The  truth  of  the  social  problems  is,  as  pointed  out  above,  by 
no  means  easy  and  simple,  but  on  the  contrary  very  complex  and  often 
extremely  intricate.  But  this  complex  truth  is  not  easily  understood  by 
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the  masses  of  the  people,  and  it  cannot  form  the  nucleus  of  the  agitation 
and  the  provocation  against  the  other  classes  on  which  the  party  poli- 
ticians have  hitherto  in  a  great  measure  thriven. 

While  the  ideas  which  the  parties  impress  on  the  population  consist, 
for  the  greater  part,  of  one-sided  theories  which  give  a  misrepresentation 
of  social  matters,  moreover  in  a  highly  coarsened  form,  the  appeal 
of  the  parties  to  the  material  interests  of  the  population  often  at  the 
same  time  involves  a  considerable  outbidding  of  the  parties  of  each 
other  in  promises  which,  when  redeemed,  considerably  weaken  the 
morals  of  the  people.  Present-day  social  legislation  with  its  far-reaching 
system  of  public  aid  is  imbued  with  this  outbidding  by  the  parties  of 
each  other  and  has  resulted  in  very  large  parts  of  the  population  to- 
day, as  in  ancient  Rome  in  the  period  of  decline,  living  on  public  aid. 
These  masses  constitute  the  electors  with  whom  the  parties  must  curry 
favour  and  whom  they  must  try  to  win  over  by  offering  ever  increased 
aids. 

The  quality  of  the  debates  of  the  parliamentary  assemblies,  assemblies 
that  have  been  elected  by  the  bulk  of  the  people,  w'ho  have  been  worked 
up  by  agitators,  is  also  very  often  poor;  and  it  has  become  poorer  each 
time  the  franchise  has  been  extended.  If,  for  instance,  the  debates  of  the 
Danish  consultative  chambers  in  the  thirties  and  forties  of  the  19th 
century  are  compared  with  the  debates  in  the  Danish  parliament  of 
modern  times,  a  profound  difference  in  respect  of  expert  knowledge  will 
soon  be  found,  decidedly  unfavourable  to  the  latter  assembly. 

Those  leaders  who  emerge  from  the  ignorant  and  incompetent  masses 
are  bound  to  be  of  a  somewhat  peculiar  type,  a  type  which  future  society 
will  probably  be  astonished  to  look  at  in  retrospect.  Generally  these  types 
of  party  politicians  have  not  proved  capable  as  leaders  of  the  govern- 
ments of  democratic  states.  In  the  entire  period  of  democracy,  in  the 
19th  and  20th  centuries,  we  hnd  only  a  few  notable  characters  as 
members  of  the  government,  for  instance  Disraeli,  Gladstone  and 
Winston  Churchill,  but  they  are  the  exceptions  that  prove  the  rule. 
Generally  speaking  there  has  scarcely  been  a  period  when  so  many 
mediocrities  have  been  members  of  government  as  in  the  latest  period 
of  unrestricted  democracy  at  the  end  of  the  19th  and  the  beginning  of 
the  20th  centuries  after  the  introduction  of  the  equal  and  universal 
suffrage. 

Often  leaders  of  political  parties  and  members  of  government  have 
had  no  special  training  or  knowledge  w^hatever;  and  when  they  have 
belonged  to  the  intellectual  classes,  such  as  for  instance,  civil  engineers, 
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lawyers,  they  have  not,  in  most  countries,  occupied  a  first  rank  in  their 
professions.  The  types  that  make  their  way  as  public  leaders  must 
possess  particulai"  gifts  of  an  external  kind,  i.e.  gifts  as  agitators  and 
speakers  of  the  coarsened  type  who,  without  testing  them,  adopt  the 
one-sided  theories  contained  in  the  party  programme,  who  are  never 
original,  and  who  are  content  to  diffuse  the  party  dogmas  by  means  of 
general  commonplace  phrases.  Exceptions  are  found;  but  they  are  excep- 
tions that  prove  the  rule. 

The  type  most  common  in  politics  under  a  democracy  is  that  of  the 
small  climber.  The  absence  of  knowledge,  insight  and  talent,  does  him 
no  harm  under  a  democratic  rule;  when  it  is  a  question  of  getting  on 
terms  with  the  masses  you  profit  by  being  approximately  on  the  same 
mediocre  mental  level  as  these.  To  come  to  the  fore  as  an  agitator,  at 
meetings  and  thence  to  the  government  the  only  things  required  by  the 
small  climber  are  a  loud  voice  and  unwearied  application  in  studying 
matters  that  are  irrelevant  to  the  main  object:  opinions  of  opponents, 
advanced  in  bygone  years,  learnt  from  reports  of  meetings,  committee 
reports,  etc.,  methods  of  an  electioneeering  technique,  the  technique  of 
political  propaganda,  pulling  of  the  wires  behind  the  scenes  of  parlia- 
mentary assemblies  and  committees,  etc.  In  the  organisation  of  the 
society  that  is  to  come,  which  will  require  a  government  of  specially 
qualified  persons,  these  gifts  of  an  external  nature,  by  means  of  which 
the  party  politicians  push  their  way,  will  no  longer  prove  of  use.  Mr. 
Aldous  Huxley  says  (in  his  book:  Ends  and  Means),  "No  improvement 
is  possible  until  it  is  realised  that  the  ambitious  straggler  for  power  is 
as  repulsive  as  the  glutton  and  the  miser". 

In  the  coming  society  the  climber  of  the  political  democracy  of  to-day 
is  bound  to  become  a  relic  of  the  past,  a  political  Neanderthal  man.  In 
order  to  put  society  on  its  guard  against  this  type  it  is  necessary  to  give 
a  minute  description  of  it.  And  this  can  be  done.  It  is  possible  to  give  a 
precise  definition  of  the  climber  type  that  is  so  characteristic  of  present- 
day  democracy.  A  climber  is  a  person  who  through  aggression  and 
intrigue  tries  to  attain  a  position  in  society  to  which  he  is  not  entitled 
by  gifts  and  character.  Without  being  in  the  least  unfair  to  democracy 
it  may  be  said  that  there  have  never  been  conditions  so  favourable  for 
the  development  of  this  type  as  under  the  rule  of  the  masses.  Of  the 
right  sort  of  ruler  Plato  says,  "The  state  will  be  best  governed  in  which 
those  govern  who  least  want  to  govern".  This  applies  precisely  to 
eminent  personalities  in  industry  and  trade  and  intellectuel  life,  for 
what  they  like  best  is  to  stick  to  their  special  work.  The  small  climbers 
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of  political  parties  who  often  dominate  the  parliamentary  assemblies, 
on  the  other  hand,  cherish  a  strong  desire  to  govern,  but  are  incompetent 
to  do  so.  All  experiences  under  democracy  prove  that  government  for  the 
people  is  not  identical  with  government  by  the  people.  All  government 
ought  to  be  exercised  for  the  benefit  of  the  people,  but  a  government  by 
persons  elected  by  the  people  itself  is  precisely  the  kind  of  government 
that  is  least  adapted  to  promote  the  good  of  the  people.  It  is  the  leading 
personalities  in  trade  and  industry  and  in  intellectual  life  whose  insight 
and  experience  must  in  future  be  turned  to  account  in  the  government 
of  the  State. 

The  le-aders  of  the  Stale  will  only  then  be  financially  independent.  The 
small  talents  who  in  a  democracy  become  leaders  in  politics  are  hardly 
ever  leaders  in  any  other  spheres  of  life  and  have  therefore  often  been 
unable  to  attain  economically  sound  positions.  Now  when  these  people, 
from  straitened  circumstances,  and  moreover  often  without  any  personal 
culture  are  suddenly,  through  the  medium  of  politics,  given  seats  at  the 
feast  of  life,  they  exhibit  an  inordinate  voracity  in  respect  of  material 
goods,  from  the  great  public  dinners  at  public  expense,  which  under 
democracy  have  become  so  common,  with  a  view  to  getting  things 
done,  to  the  paid  sources  of  extra  income  which  the  political  parties  in 
most  countries  distribute  among  their  members  in  the  parliamentary 
assemblies.  No  matter  on  how  many  points  these  parties  disagree,  they 
agree  when  it  is  a  question  of  sharing  the  extra  sources  of  income.  It 
will  be  seen  that  in  this  way  the  parliamentary  assembly  has  in  many 
countries  also  become  a  centre  of  distribution  for  extra  income  to  party 
members.  Beside  this  alarming  development,  in  several  countries  a 
financial  dependence  within  the  party  is  known  to  exist,  which  is  rarely 
publicly  exposed,  but  which  is  certainly  very  alarming.  In  case  of 
certain  parties  several  of  their  representatives  in  the  legislative  assemhlies 
are  in  a  financial  respect  dependent  on  the  leader  of  the  party,  who  has 
control  of  the  party's  funds. 

O-f  the  speakers  of  the  political  parties  under  democracy  it  has  been  rightly 
said  "If  there  is  any  single  sort  of  person  who  deserves  to  be  regarded  with 
distrust  in  a  democracy,  he  is  the  speaker — the  man  who  decoys  half-educated 
people  with  fallacies  which  they  are  unable  to  see  through.  More  than  one 
democracy  has  been  ruined  in  this  manner". 

It  is  a  characteristic  fact  that  when  for  once  exceptionally  gifted  personali- 
ties, for  instance  eminent  engineers  and  scientists,  are  members  of  parUament, 
they  are  generally  echpsed  by  the  party  leaders.  They  rarely  attain  the  highest 
posts  of  leaders  in  the  party. 

42* 
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Most  leaders  of  political  parties  are  in  reality  not  leaders  in  the  true 
sense  of  the  word.  On  the  contrary,  they  generally  allow  themselves  to 
be  led  by  popular  sentiment  or  by  the  material  interests  of  the  crowds 
whose  favour  they  court.  It  is  only  very  rarely  that  real  statesmen  have 
come  into  existence  under  a  democracy,  men  who  might  truly  be  called 
leaders  of  the  people.  In  the  long  period  during  which  democracy  was 
the  prevailing  form  of  government  in  Athens,  only  one  eminent  politician 
actually  came  into  existence,  a  leader  of  the  State  in  the  true  sense  of 
the  word,  namely  Pericles.  When  the  State  of  Athens  prospered  under 
his  leadership,  while  after  his  death  it  was  afflicted  by  great  misfortunes, 
Thucydides  explains  this  in  the  following  manner:  "The  reason  for  this 
is  to  be  found  in  the  difference  between  Pericles  and  his  successors. 
For  he,  who  held  his  influence  both  by  virtue  of  his  high  personal 
reputation  and  his  insight,  and  who  was  moreover  notoriously  quite 
proof  against  bribery,  controlled  the  crowd  in  the  spirit  of  liberty;  and 
he  did  not  allow  himself  to  be  led  by  it,  but  was  on  the  contrary  its 
leader  himself,  because  he  did  not  first  have  to  obtain  his  influence  by 
unseemly  means  and  had  therefore  no  need  of  pleasing  or  flattering  the 
crowd,  but  already  held  his  power  on  the  strength  of  the  people's  high 
opinion  of  him  and  was  therefore  also  on  occasion  able  to  oppose  it 
resolutely  in  his  speech.  It  is  a  fact  that  every  time  he  noticed  that 
the  Athenians  were  incited  by  undue  confidence  on  the  carrying  out  of 
some  projects  at  an  unreasonable  hour,  he  subdued  them  by  his  speech 
making  them  afraid;  and  when  the  opposite  was  the  case  and  they 
feared  without  reason,  he  encouraged  them  again  so  that  they  gained 
new  courage.  And  things  thus  developed  with  the  result  that  the  govern- 
ment was  democratic  in  name,  but  was  in  reality  an  absolute  government 
exercised  by  the  best  man  in  the  state".  Thucydides,  Book  II,  Gap.  LXI. 

In  other  words,  when  democracy  has  really  for  once  elected  the  right 
leader  of  the  State,  the  government  remains  in  fact  no  longer  a  demo- 
cratic government,  but  becomes  the  absolute  government  of  an  eminent 
statesman.  And  this  is  for  the  real  good  of  the  State.  But  as  a  rule  the 
people  of  Athens  were,  during  the  long  period  of  democracy,  like  all 
other  peoples  under  this  kind  of  government,  governed  by  less  gifted 
persons,  by  mediocre  politicians,  who  fought  against  each  other.  As 
mentioned  above,  Socrates,  Plato  and  Aristoteles,  the  three  greatest 
philosophers  of  Greece,  were  therefore  all  of  them  severe  critics  of 
democracy.  How  little  intellectual  freedom  there  was  under  the  demo- 
cratic government  in  Athens  and  how  little  criticism  of  democratic  rule 
was  tolerated  by  the  government  appears  from  the  following  observation 
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by  Socrates  (in  his  speech  to  his  judges):  "The  truth  is  that  no  man 
will  be  able  to  preserve  his  life,  when  he  ventures  to  oppose  you  or  any 
other  democratic  government  manfully  and  tries  to  prevent  all  the  unjust 
and  unlawful  resolutions  that  are  made  in  political  life." 

The  most  eminent  minds,  even  those  who  have  most  ardently  advocated 
freedom  and  government  for  the  public  good,  have  clearly  perceived  the  weak 
points  of  democracy,  have  seen  that  government  for  the  people  must  be  care- 
fully distinguished  from  government  by  the  people.  Rousseau,  who  became  the 
intellectual  standard-bearer  of  Uberty  and  equality  against  hereditary  absolute 
monarchy  and  aristocracy,  says,  "If  a  people  of  gods  were  possible,  democratic 
government  would  be  the  right  form  of  government."  J.  J.  Rousseau,  Contrat 
Social  p.  281. 

Macaulay  who,  as  is  known,  is  the  great  historian  of  EngUsh  Liberalism,  and 
who  has  with  lucid  perspicuity  described  the  fall  of  the  absolute  monarchy 
of  the  Stuarts  and  the  revolution  of  1688,  which  was  led  by  the  later  King 
William,  writes  in  1857,  "I  have  never  either  in  parliament,  in  conversation  or 
in  discussions,  where  it  is  oftem  the  custom  to  flatter  the  listeners,  said  one 
word  in  favour  of  the  view  that  the  supreme  power  in  the  State  ought  to  be 
entrusted  to  the  majority  of  the  citizens,  in  other  words,  to  the  portion  of 
society  that  is  of  he  lowest  standard  and  most  ignorant.  I  have  long  been 
convinced  that  purely  democratic  constitutions,  are  bound,  sooner  or  later,  to 
destroy  freedom  or  civilization  or  both. 

In  Europe  that  is  so  densely  populated  the  effect  of  such  institutions  would 
be  almost  immediate.  An  example  of  this  is  afforded  by  what  has  recently 
happened  in  France.  In  1848  a  purely  democratic  government  was  instituted 
there.  A  short  time  after  there  was  reasoni  to  expect  a  general  destruction, 
national  bankruptcy,  redistribution  of  land,  a  maximum  of  ruinous  taxation 
levied  on  the  well-to-do  classes  in  order  to  keep  the  poor  in  idleness.  Such  a 
system  would  in  the  course  of  20  years  have  made  France  just  as  poor  and 
barbarous  as  Carolingian  France.  Happily  the  danger  was  averted  and 
despotism  prevails  now,  a  silent  parliament  and  a  stifled  press.  Liberty  is  lost, 
but  civilization  is  saved.  I  have  not  the  slightest  doubt  that  if  we  had  had  a 
purely  democratic  government  the  effect  would  have  been  the  same.  Either 
the  poor  would  have  plundered  the  rich  and  civilization  would  have  been 
destroyed,  or  order  and  prosperity  would  have  been  saved  by  a  strong 
stratocracy  and  Uberty  would  have  been  lost." 

It  should  be  borne  in  mind  that  in  1857,  when  Macaulay  wrote  this,  there 
was  no  equal,  universal  franchise  in  England,  but  (even  after  the  electoral 
reform  of  1832)  only  an  exceedingly  limited  franchise. 

Bertrand  Russell  points  out  in  his  pamphlet.  Power,  a  New  Social  Analysis, 
1938  (in  the  closing  chapter)  that  democracy  provides  no  guarantee  for  a  good 
government,  and  that  there  is  within  democracy  scope  for  just  as  ruthless  an 
oppression  of  the  minorities  as  under  the  most  thorough  dictatorshdp. 

Of  late  eminent  philosophers  have  thrown  a  special  light  on  mob  psychology 
and  the  alarming  intellectual  consequences  of  rule  of  the  multitude  and  mass 
suggestion.  Ortega  y  Gasset  has  in  his  book,  The  Revolt  of  the  Masses,  1930, 
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thrown  a  light  on  the  effect  of  the  rule  of  the  masses  which  has  prevailed  with 
the  victory  of  democracy  in  the  19th  century.  The  reason  for  this  rule  of  the 
masses  is  to  be  sought  in  the  fact  that  modern  mechanical  technique  provided 
possibilities  of  the  most  enormous  increase  the  world  has  yet  experienced:  the 
population  of  Europe  grew  from  180  millions  in  the  year  1800  to  460  millions. 
At  the  same  time  technique  and  science  created  far  better  economic  condi- 
tions for  the  population  at  large.  But  Gasset  points  out  that  it  is  a  misunder- 
standing to  believe  that  to  live  in  superfluity  is  better  than  to  have  to  fight 
against  needy  circumstances.  All  Ufe  is  a  fight,  a  struggle.  But  when  they  are 
not  guided  by  an  elite  of  eminent  intellectuals,  the  masses  \vill  become  spoiled 
barbarians.  The  masses  are  average  men,  the  aggregate  of  those  who  possess  no 
special  qualifications.  The  distinctive  feature  of  our  age  is  the  fact  that  the 
average  man,  although  he  often  perceives  his  mediocrity,  is  bold  enough  to 
assert  the  right  of  mediocrity  and  put  it  into  practice  everywhere.  Under 
democracy  the  masses  enforce  their  likings  and  preferences  through  their 
control  of  finances.  In  the  control  of  the  finances  the  great  body  of  the  people 
have  taken  the  place  of  the  elite,  but  they  have  at  the  same  time  waived  the 
obligations  of  the  elite.  Human  society  is  naturally  aristocratic.  But  the  plain 
man  claims  sovereignty  for  the  incapable.  The  great  body  of  the  people  can 
in  reality  not  be  left  to  look  after  itself,  for  it  will  then  live  planlessly,  floating 
with  the  tide;  it  will  then  behave  like  a  form  of  schoolboys  without  a  master. 
It  will  easily  fall  a  prey  to  petty  demagogues  who  pander  to  its  creature 
instincts,  or  to  the  mass  suggestion  of  a  casual  dictator;  but  in  both  cases  the 
great  body  of  the  people  is  given  through  the  State,  on  no  matter  what  plea, 
the  power  to  repress  every  creative  minority  which  displeases  it  and  interferes 
with  it  in  any  domain:  in  politics,  in  science,  in  trade  and  industry.  This 
rebellion  and  rule  of  the  masses  are  in  Gasset's  view  the  inevitable  results  of 
the  materialism  of  the  19th  century.  It  has  imbued  people's  minds  with  the 
illusion  that  they  themselves,  independent  of  a  spiritiial  power  whose  existence 
they  deny,  rule  over  their  fates.  The  "thou  shalt"  of  tradition,  of  conscience,  is 
waived  as  immaterial,  as  an  impediment,  with  the  result  that  life  becomes 
rootless  and  without  meaning  and  that  man  becomes  therefore  eventually  an 
easy  prey  to  the  dictator's  "you  must",  which  relieves  him  of  the  burden  of 
being  himself  responsible  for  his  life.  The  revolt  of  the  masses  may  be  a 
transition-stage  to  a  new  organisation  of  man,  never  dreamt  of,  but  it  may  as 
well  be  a  disaster  in  the  fate  of  man.  Everything  depends  on  whether  the 
masses  will  in  future  be  under  the  right  guidance.  In  Gasset's  opinion  the  only 
way  in  which  man  may  be  saved  from  a  rule  of  the  multitude  and  from  the 
ignorant,  incapable  and  selfish  dictatorship  of  the  multitude,  is  in  the  rule  of 
those  who  have  knowledge  and  skill,  those  who,  being  conversant  with  the 
spirit  of  the  past  and  the  present,  know  what  is  demanded  by  the  future  at 
the  present  moment,  and  who  are  therefore  able  to  release  the  latent  yearn- 
ing of  the  age,  change  "the  masses"  into  "men",  who  spontaneously  follow  the 
elite.  To  rule  is  to  give  people  work  to  do,  to  put  them  in  their  destined  places, 
to  prevent  aberrations  i.e.  planlessness,  futility  and  waste.  But  dominion,  like 
the  power  of  religion,  is  a  spiritual  power.  The  spirit  of  the  age  is  the  public 
opinion  that  prevails  in  the  various  parts  of  the  world  and  is  always  chang- 
ing; but  the  other  spirit  is  the  spirit  of  eternity,  God's  opinion,  God's  view  of 
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man  and  his  destiny.  Where  there  is  no  spiritual  power,  where  there  is  no 
one  to  rule — and  to  the  same  extent  as  both  fail — chaos  prevails.  Therefore 
the  spirit  must  have  power  and  use  it  in  order  that  the  people  who  have  no 
opinion' — and  that  is  the  majority — may  have  an  opinion.  From  this  short 
summary  of  Ortega  y  GasseVs  arguments  it  will  be  seen  that  he  comes  to  the 
same  results  as  Plato:  a  governing  of  the  masses,  of  the  people,  hy  those 
who  are  most  capable. 

When  in  1848  the  democratic  constitution,  the  equal,  universal  franchise  was 
carried  out  in  Denmark,  a  number  of  the  most  eminent  personalities  in  Danish 
intellectual  life  was  opposed  to  this  change  in  the  constitution.  Thus  eminent 
men  like  Soren  Kierkegaard,  Poul  Martin  Metier,  Johan  Luduig  Heiberg,  An- 
ders Sandee  Orsted  were  against  the  democratic  rule  by  the  majority.  In  the 
assembly  which  worked  out  the  constitution  Orsted  and  David  in  particular 
were  opposed  to  universal  franchise. 

Where  in  a  few  instances  eminent  politicians  have  come  into  existence  under 
democracy — though  especially  during  the  early  periods  of  a  limited  franchise — 
the  party  political  system  has  prevented  a  fruitful  co-operation  between  them. 
If,  for  instance,  Gladstone  and  Disraeli  could  have  been  members  of  the  same 
government — or  England  could  have  had  a  politican  who  united  the  abilities  and 
views  of  both — the  states  of  the  Balkans  would  probably  have  become  free  of 
the  Turkish  rule  already  in  1878,  so  that  not  only  Bulgaria  would  have  become 
entirely  free,  but  also  Bosnia  and  Herzegovina,  Thessalia  and  Epirus  would 
have  obtained  freedom,  and  in  this  way  the  cause  of  the  war  in  the  Balkans 
in  1912  and  the  World  War  1914 — 18  at  all  events  would  have  been  to  that  extent 
removed,  see  Winston  Churchill:  Lord  Randolph  Churchill  Vol.  I.  98-106. 


CHAPTER  30 
LEGISLATION   UNDER  UNRESTRICTED   DEMOCRACY 

It  is  no  wonder  that,  considering  the  generally  poor  quality  of  the 
political  leaders  under  democracy,  legislation,  from  an  objective  point  of 
view,  under  this  form  of  government  is  on  the  whole  very  deficient. 
The  production  of  laws  in  the  20th  century  has  been  enormous, 
while  the  quantity  of  laws  in  the  18th  and  the  greater  part  of  the 
19th  century  was  comparatively  limited.  In  the  greater  part  of  the 
period,  1850—1900,  neither  the  equal  and  universal  franchise  nor 
parliamentarism  had  come  into  effect  in  Denmark.  The  quality  of  the 
vast  body  of  laws  from  the  20th  century  is  not,  however,  equal  to  the 
quantity.  That  part  of  the  body  of  laws  that  originates  in  the  preceding 
centuries  is  from  the  point  of  view  of  quality,  both  as  regards  contents 
and  form,  of  a  very  high  standard,  on  the  whole  of  a  considerably 
higher  standard  than  the  vast  number  of  laws  that  have  been  passed 
since  1901.  The  same  conditions  will  be  found  to  prevail  in  many  other 
countries,  if  we  compare  the  legislation  of  the  democratic  period  to  the 
pre -democratic  one. 

The  poor  quality  of  legislation  under  democracy  is,  as  has  been  pointed 
out,  partly  due  to  the  lack  of  expert  knowledge  in  the  leaders  of  the 
political  parties,  partly  however,  also  to  the  dependence  of  these  leaders 
on  the  material  interests  which  their  parties  one-sidedly  represent.  If 
one  party  has  the  power  in  Parliament,  say,  the  farmers'  party  or  the 
labour  party,  legislation  will  be  one-sidedly  governed  by  a  regard  for 
the  interests  of  the  farmers  or  those  of  the  workers;  and  if  one  party 
can  carry  through  its  bills  in  Parliament  only  if  it  be  supported  by 
another  party,  the  bills  will  be  the  product  of  a  compromise  between  the 
material  interests  of  these  two  parties  to  the  exclusion  of  the  economic 
interests  of  the  other  classes  of  the  population,  for  instance,  at  the  present 
day,  the  product  of  a  compromise  between  the  material  interests  of  the 
farmers  and  the  workers,  a  compromise  we  have  witnessed  again  and 
again  in  the  Scandinavian  countries.  But  it  is  not  even  the  regard  for 
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the  permanent  good  of  these  classes,  their  true  future  interests,  bul  only 
a  short-sighted  gratification  of  the  immediate  demand  for  economic  aid 
and  support  of  individual  classes  of  the  population  which  decides  parly 
politics,  and  in  this  way  the  substance  of  the  laws.  As  an  example  of  a 
one-sided  regard  for  the  material  interests  of  two  classes,  on  which  two 
parties  reached  a  compromise,  the  emergency  legislation  for  the  benefit 
of  the  farmers  and  the  legislation  in  aid  of  the  workers  during  the  years. 
1931—1939,  may  be  mentioned.  The  weak  point  of  both  these  kinds  of 
legislation,  is  the  fact  that  they  do  not  make  an  adequate  qualitative 
discrimination  between  the  different  kinds  of  persons,  between  those 
who  are  economical,  industrious  and  capable  and  the  opposite  types. 
The  emergency  laws  made  to  aid  the  farmers  through  the  granting  of 
moratoriums  and  public  loans  were  unjustifiable,  amongst  other  things, 
because  they  kept  artificially  alive  a  number  of  debt-laden,  incapable 
farmers,  who  ought  to  have  retired  from  the  farms  to  make  room  for 
efficient  young  farmers.  In  order  to  put  agriculture  on  a  healthy  financial 
footing,  especially  by  reducing  farmers'  debts,  about  f  10  millions  of  the 
Danish  exchequer  were  indiscriminately  squandered  in  aid  of  the 
deserving  and  undeserving. 

The  laws  during  the  democratic  period  being  often  made  by  com- 
promises between  the  material  interests  of  two  or  more  parties,  the 
measures  that  are  put  through  are  marked  by  the  incompleteness  that 
is  the  result  of  an  attempt  to  reconcile  conflicting  purposes;  and  this 
causes  the  laws  to  be  often  weak,  both  in  respect  of  the  subject  matter 
and  in  respect  of  the  technico-legal  form.  As  an  example  of  the  affairs 
in  Denmark  the  legislation  on  Statesubsidised  small  holdings  at  the 
beginning  of  the  20th  century  may  be  mentioned.  This  legislation  was 
made  as  a  compromise  between  two  parties  in  Parliament  which 
represented  conflicting  material  interests.  One  party  desired  to  give  land 
to  the  agricultural  labourers  to  such  an  extent  and  on  such  conditions 
that  they  became  independent  in  economic  respects,  while  another  party 
desired  through  such  legislation  to  retain  the  population  on  the  land 
in  order  to  provide  the  large  landed  proprietors  wdth  good  and  stable 
labour,  for  which  reason  this  party  found  it  to  its  advantage  to  make 
the  lots  relatively  small.  An  unfortunate  middle  course  was  then  agreed 
upon  by  which  these  holdings  became  generally  too  small  to  carry  on 
independent  farming,  not  so  small,  however,  that  the  object  of  providing 
labour  was  attained  to  any  satisfactory  degree  (cf.  acts  of  1899,  1904  and 
1914).  If  we  compare  this  legislation  on  agriculture  under  democracy 
with  the  legislation  on  the  great  agricultural  reforms  in  the  18th  century 
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under  the  eminent  statesmen  of  the  absolute  monarchy,  the  said  legisla- 
tion on  small  holdings  under  the  party  political  system  of  democracy 
must  be  said  to  be  neither  as  carefully  prepared,  as  regards  the  subject 
matter,  nor  as  well  considered  as  the  great  agricultural  reforms  in  the 
18th  century. 

It  is  only  in  rare  cases  that  legislation  under  democracy  has  been 
entrusted  to  one  or  several  experts.  The  laws  which  have  been  made 
in  this  way  are  indeed  those  that  are  best,  from  the  point  of  view  of 
quality,  in  the  entire  body  of  laws  of  the  20th  century,  but  only, 
however,  when  no  interference  by  parliament  has  been  made  later  in 
the  course  of  the  readings  of  the  bills,  such  interference  having  generally 
been  equivalent  to  a  weakening  of  the  bill.  The  fact  that  a  law,  as  has 
often  been  the  case,  has  been  prepared  by  a  commission  is,  however,  no 
guarantee  of  the  objective  character  of  the  piece  of  legislation,  for  under 
democracy  these  commissions  are,  firstly,  made  up  of  far  too  many 
members  and,  secondly,  among  these  are  a  number  of  politicians  without 
expert  knowledge. 

The  criticism  of  the  democratic  parliamentary  institutions  and  the 
low  standard,  in  respect  of  knowledge,  of  the  persons,  debates  and 
legislation  belonging  to  these  institutions,  is  the  same  in  all  countries. 
The  unanimous  criticism  of  the  French  parliament  is  well  known,  a 
parliament  whose  mediocre  party  politicians,  mutually  intriguing  against 
each  other,  bear  the  chief  blame  for  the  breakdown  of  France  in  1940. 
But  from  the  other  side  of  the  Atlantic  eminent  personalities  also  express 
the  most  pungent,  pertinent  criticism  of  their  equivalent  assemblyt 
and  their  party  politicians.  Thus  (in  1924)  £.  H.  Gary,  the  highly 
distinguished  American  judge,  describes  the  Congress  in  Washington, 
as  follows:  "The  worst  feature  of  our  present  age  is  our  American 
Congress.  People  who  are  constitutionally  selfish  and  who  speak  and 
vote  with  the  object  of  promoting  personal  interests  are  members  of 
Congress.  These  people  are  of  course  not  worthy  of  holding  these  appoint- 
ments. And  there  are  others  who  are  perhaps  well-intentioned  and  mean 
to  do  right,  but  who  are  practically  as  bad  as  the  former — people  with 
little  businesse  experience,  some  of  them  also  with  little  judgment, 
others  who,  without  being  aware  of  it,  are  influenced  by  unworthy 
motives  and  who  through  their  actions  do  harm  to  the  country,  people 
who  seem  to  be  indifferent  to  the  vital  interests  of  the  nation."  Mr.  N. 
Murray,  President  of  Columbia  University,  says,  "Congress  no  longer 
represents  the  people.  In  the  manner  in  which  things  have  developed, 
it  is  Congress,  the  legislative  portion  of  the  administrative  apparatus  of 
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the  country,  which  has  to  a  large  extent  broken  down,  not  only  in  respect 
of  efficiency,  but  also  in  respect  of  its  representative  quality  and 
character.  With  a  few  notable  exceptions,  Congress  has  not  only  become 
neglectful  of  the  interests  of  the  State,  it  even  holds  them  in  contempt. 
When  a  call  is  made  in  the  Senate  and  the  House  of  Representatives,  the 
voices  that  answer  are— still  with  a  very  few  notable  exceptions— not 
those  of  the  servants  of  the  State  who  do  their  duty  fearlessly  and  are 
anxious  to  serve  the  interests  of  the  whole  people,  it  is  rather  the  voices 
of  party  hatred,  malice,  selfishness  and  ambition,  the  voices  of  the  groups 
and  the  sections.  In  the  tumult  of  such  voices  the  low,  gentle  voice  of 
the  representatives,  advocating  the  public  good,  is  drowned." 

It  has  only  very  rarely  happened  that  eminent  personalities,  possessing 
a  considerable  expert  knowledge,  have  entered  political  life  under 
democracy;  and  as  a  rule  the  participation  of  these  personalities  in  it 
has  become  a  great  disappointment  to  them,  and  it  is  therefore  little 
wonder  how  extremely  seldom  the  leading  characters  in  trade  and 
industry  and  intellectual  life  allow  themselves  to  be  drawn  into  politics. 
The  evidence  is  discouraging.  The  French  Marshal  Lyautey  was,  as  is 
known,  the  greatest  colonial  organiser  of  France.  He  used  quite  new 
methods  of  organisation;  under  his  firm  and  purposeful  administration 
of  Morocco,  during  the  years  1912 — 1925,  he  succeeded  by  means  of 
"peaceful  penetration",  which  was  in  his  view  right  way  of  dealing 
with  the  colonies,  to  change  Morocco  from  a  country  where  anarchy, 
dissolution  and  economic  misery  prevailed  under  the  bad  management 
of  his  predecessors,  to  a  perfectly  organised  and  economically  prosperous 
province  with  a  thriving  industrial  life  and  a  rising  civilization.  His 
ideas  on  colonial  administraton  were  governed  by  the  view  that  you  may 
indeed  conquer  a  country  by  courage,  but  you  may  only  keep  it  by 
patience,  that  the  best  remedy  against  rebellion  is  economic  prosperity, 
that  the  proper  task  of  the  soldier  is  not  to  be  a  conqueror,  but  to  be  the 
pioneer  of  the  business  man,  the  engineer  and  the  teacher.  By  means  of 
this  peaceful  penetration  he  succeeded  during  the  Great  War  1914 — 18 
with  a  very  few  supernumerary  officers  and  a  thin  cover  of  troops  in 
maintaining  the  French  government  in  Morocco  and  uninterruptedly,  in 
spite  of  the  war,  in  continuing  his  great  task  of  promoting  the  economic 
development  of  the  country.  Where  before  his  time  there  were  scarely 
landing  places,  there  are  now  busy  seaports.  Wide  new  roads  were  made 
through  the  country,  and  vast  areas  were  brought  under  cultivation.  In 
Morocco  he  took  over  a  disunited,  poor  and  barbarous  country  and  left 
at  his  departure  a  country  that  was  prosperous  and  civilized.  In  1916 
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Briand,  the  French  party  politician,  made  energetic  attempts  to  prevail 
on  Lyautey  to  take  over  the  office  of  Minister  of  War,  but  Lyautey 
declined,  as  he  thought  that  he  was  able  to  make  himself  more  useful 
to  France  where  he  was.  In  the  end,  however,  he  yielded,  subject  to 
certain  conditions,  and  went  to  Paris.  His  term  as  Minister  for  War 
became  in  a  professional  respect  a  great  disappointment  to  him.  Every- 
where he  ran  into  a  wall  of  intrigues,  personal  vanities  and  immaterial 
trifles,  all  things  he  had  hated  from  his  youth.  He  could  see  that  there 
was  plenty  of  work  to  be  done,  but  he  could  not  get  permission  to  do 
it,  and  in  particular  he  could  not  obtain  that  absolute  command 
which  he  considered  necessary  to  establish  the  unity  which  leads  direct 
to  the  goal.  Lyautey  could  not  reconcile  himself  with  the  parliamentary 
tacticians  and  after  a  tumultuous  scene  in  the  Chamber  of  Deputies  he 
handed  in  his  resignation;  and  shortly  after  he  returned  to  Morocco 
where  he  was  practically  an  absolute  ruler  and  was  free  to  do  the  right 
things,  from  an  objective  point  of  view. — This  instance  proves  better 
than  lengthy  arguments  why  the  parliamentary  democratic  government, 
and  with  it  France,  collapsed  in  1940  under  a  military  defensive  system 
that  had  been  neglected  and  impaired  by  the  party  politicians,  who 
quarrelled  and  intrigued  against  each  other  mutually. 

This  is  only  one  example  of  several,  great  and  small,  of  the  same 
phenomenon  that  in  the  end  undermines  democracy,  namely,  the  fact 
that  the  best  men  of  the  people  keep  away  from  or  withdraw  from 
politics  because  of  the  impossible  working  conditions,  from  an  objective 
point  of  view,  that  are  offered  these  men  under  democracy. 


CHAPTER  31 

ADMINISTRATION   OF  DOMESTIC  AND   FOREIGN 
AFFAIRS  UNDER  UNRESTRICTED   DEMOCRACY 

I. 

Under  democracy  it  has  gradually  become  more  and  more  common 
that  the  parliamentary  assembly,  through  the  appointment  of  various 
committees,  interferes  with  the  administration  of  the  government  and  to 
a  large  extent  controls  it.  In  the  first  place  there  is  in  many  countries  a 
permanent  financial  committee  which  has  in  the  course  of  time  arrived 
not  only  at  controlling  the  financial  administration  of  the  State,  but  at 
interfering  with  a  large  number  of  other  merely  administrative  matters: 
and,  in  the  next  place,  there  are  a  number  of  other  committees  which  con- 
trol certain  special  domains  within  administration.  There  is  even  a  com- 
mittee which  particularly  interferes  with  and  controls  the  conduct  of 
foreign  affairs — a  domain  which  requires  both  a  special  knowledge  of  the 
subject,  practical  experience,  and  the  exercise  of  discretion  in  keeping  con- 
fidential knowledge,  which  cannot  be  expected  from  an  assembly.  When 
government  under  democracy  in  many  countries  is  guilty  of  great 
weakness  in  consenting  to  the  appointment  of  such  permanent  con- 
trolling committees  of  parliament,  this  is,  however,  not  only  due  to  the 
fact  that  the  democratic  governments  are  to  a  large  extent  dependent  on 
the  parliamentary  assembly  and  its  parties,  but  also  to  another  grave 
drawback,  namely,  the  general  lack  of  expert  knowledge  of  the  members 
of  the  political  parties  in  the  government.  When  a  person  lacks  know- 
ledge and  still  has  to  form  a  resolution  in  the  important  domain  in  which 
he  is  not  an  expert,  he  will  often  become  uncertain  and  shrink  from 
responsibility  for  the  consequences  of  this  resolution.  It  has  therefore 
become  a  more  and  more  pronounced  tendency  in  the  democratic  govern- 
ments to  try  to  divide  the  responsibility  among  as  many  as  possible, 
preferably  among  all  the  great  political  parties;  and  this  can  best  be 
done  by  having  all  these  parties  represented  in  a  committee  before  which 
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the  government  can  place  its  more  important  resolutions  and  have  them 
approved,  so  that  later,  when  the  consequences  involved  by  the  resolution 
are  found  to  be  disastrous  to  the  country,  the  government  may  plead 
that  it  was  sanctioned  by  representatives  of  all  the  parties  in  the 
committee  concerned;  one  of  the  results  of  this  is,  amongst  others,  that 
even  the  gravest  errors  are  not  criticized,  but  are  unanimously  ignored 
by  the  press  which  mostly  consists  of  party  papers. 

Under  democracy  it  has  on  the  whole  gradually  become  the  general 
practice  of  the  government  to  appoint  boards  and  committees  for  every 
possible  purpose,  to  deal  not  only  with  the  making  of  bills,  but  to  deal  with 
the  erection  of  public  buildings,  with  the  conduct  and  administration  of 
a  theatre,  a  museum  or  an  academy,  to  deal  with  road  conditions,  with 
gardening  and  poultry  keeping,  etc.  According  to  the  report  of  an  average 
year  in  the  1930's  there  were  in  Denmark  about  170  boards,  committees 
and  councils.  These  numerous  boards,  committees,  councils,  and  the  like, 
besides  consuming  much  money  (for  allowances,  travel,  office  expenses, 
and  the  like)  waste  an  unconscionable  amount  of  time.  In  a  professional 
respect  the  results  achieved  by  these  assemblies  do  not  compensate  for 
the  enormous  waste  of  time  involved  by  their  numerous  meetings  and 
discussions. 

The  tendency  of  a  democratic  government  to  appoint  from  political 
motives  persons  without  qualifications  for  public  tasks  is,  however,  not 
limited  to  members  of  parliament.  The  valuation  of  real  estate  for  the 
purpose  of  taxation  is  a  task  which  requires  considerable  knowledge  of 
various  kinds,  (knowledge  of  valuation  of  the  quality  of  soil,  technique, 
real  credit  and  the  like),  and  it  ought  therefore  to  be  entrusted  to 
officials  whose  only  business  this  is,  and  who  would  therefore,  besides 
possessing  economic  and  technical  knowledge,  be  able  to  acquire  an 
extensive  practical  experience.  Nevertheless  this  task  is  in  Denmark, 
under  democratic  legislation  entrusted  in  each  municipal  district  to  two 
valuers,  who  are  elected  by  the  town  or  county  council,  under  a  system 
of  proportional  representation  based  on  universal  franchise,  cf.  Act  of 
August  7,  1922,  and  these  representatives,  besides  having  no  expert 
knowledge,  are  therefore  to  a  certain  extent  dependent  on  those 
whose  property  they  value.  Further,  it  may  be  mentioned  that  the 
same  local  urban  or  county  council  by  proportional  representation  elects 
a  so-called  social  committee  for  the  administration  of  public  relief 
to  distressed  persons,  cf.  Act  of  May  20,  1933.  Education  in  the  municipa- 
lities is  also  subject  to  organs  derived  from  universal  franchise.  Act  of 
May  20,  1933. 
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II. 


It  was  pointed  out  above  in  what  disasters  in  foreign  politics  the 
hereditary  absolute  monarchy  might  involve  a  people,  and  what  great 
prospects  might  be  ruined,  when  the  monarch  was  incompetent.  But  in 
that  respect  democracy  is  no  better  than  absolute  monarchy.  Under  the 
absolute  government  by  the  incapable  Louis  XV  France  suffered  disaster 
upon  disaster  in  foreign  politics  and  on  the  battle  fields,  and  lost  a 
number  of  her  best  colonies;  and  under  Napoleon  III  ("a  misjudged 
mediocrity",  as  Bismarck  called  him),  who  would  never  have  come  into 
power  but  for  his  name,  France  lost  Alsace-Lorraine.  But  under  the 
most  thorough  democratic  rule  France  suffered  the  defeat  and  disaster  of 
1940,  which  disclosed  the  grossest  incompetence,  mutual  jealousy,  and 
quarrels  among  the  leaders  of  the  political  parties.  Under  the  absolute 
monarchy,  under  the  worthless  monarchs,  Charles  IV  and  Ferdinand  VII 
(the  period  1788 — 1833)  Spain  suffered  a  number  of  humiliating  defeats 
in  foreign  politics  and  lost  her  largest  colonial  possessions.  But  under 
the  democratic  rule,  which  prevailed  spasmocially  in  Ferdinand's  reign, 
and  after  that  in  the  19th  and  the  beginning  of  the  20th  centuries,  Spain 
lost  the  rest  of  her  colonies  with  a  few  exceptions.  Under  the  efficient 
absolute  government  of  Cromwell  in  England  about  1650 — 1660  England 
gained  the  greatest  prestige  and  influence  in  foreign  politics.  Under 
Charles  II  and  James  II,  when  parliament  had  a  considerably  greater 
influence,  this  prestige  and  influence  gradually  decreased  materially. 
Through  the  foreign  policy  of  Frederick  VI  and  his  policy  of  defence 
which  all  well-informed  historians  describe  as  foolish,  Denmark  forfeited 
the  union  with  Norway  and  the  fairest  prospects  of  the  union  of  the 
three  Scandinavian  kingdoms.  But  the  democratic  government  continued 
the  destruction  of  the  kingdom  which  had  begun  under  the  hereditary 
absolute  monarchy.  After  the  war  of  1848 — 50  the  Danish  people,  led  by 
its  democratic  press  and  its  leading  parties,  completely  overestimated 
the  military  position  and  their  position  in  foreign  politics.  None  of  the 
politicians  of  the  National  Liberal  party  were  conspicuous  statesmen, 
partly  they  allowed  themselves  to  be  led  by,  and  partly,  they  were 
themselves  responsible  for,  certain  superficial  national  feelings  in  the 
people  and  the  press  w^hich  found  expression  in  tlie  said  overvaluation. 
In  this  way  the  people  completely  failed  to  see  the  real  state  of  affairs, 
the  fact  that  Prussia's  passive  attitude  towards  the  Sleswick-Holsteiners 
— particularly  the  Prussian  general's  deliberate  delay  in  North  Jutland 
and  failure  to  come  to  the  aid  of  the  insurgents  at  Fredericia  and  later — 
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was  a  contributory  cause  of  the  defeat  of  the  Sleswick-Holsteiners  at 
Fredericia  and  Isted.  Democracy  was  entirely  unable  soberly  to  judge 
the  foreign  situation,  and  so  was  the  people*  on  the  whole  in  the  period 
1850 — 1864.  The  complicated  problem  of  Sleswick-Holstein,  its  historical 
background,  its  diplomatic  threads  spreading  into  the  world  around,  the 
various  attitudes  to  the  problem  of  Russia,  France  and  England,  who 
were  governed  by  their  individual  views  and  interests,  the  German  Con- 
federation and  all  its  plotting  behind  the  scenes — this  whole  tangled  and 
closely  interwoven  web  of  threads  was  more  than  the  people  at  large 
could  follow  and  understand.  And  the  governments  elected  by  the  people 
were  no  better  than  the  people  itself.  Men  like  Hall,  Monrad  and  Krieger 
were  unpractical  in  dealing  with  this  problem;  they  regarded  it  from 
certain  general  sentimental  principles,  and  displayed  a  good  deal  of 
naivete  in  face  of  the  plotting  and  bargaining  policies  of  the  great  powers 
and  the  great  German  States.  In  the  1850's  the  Danish  government  ought, 
already,  as  secretly  as  possible,  but  efficiently  and  purposefully,  to  have 
entered  on  a  trading  policy  with  Prussia  on  a  completely  practical  basis, 
by  which  an  offer  had  been  made  to  the  king  of  that  country  to  sell  to 
him  or  to  give  him  Holstein  and  Lauenborg  on  condition  that  in  return 
he  gave  the  Danish  government  a  free  hand  to  incorporate  Sleswick  or 
as  large  parts  of  it  as  possible  into  the  kingdom;  and  at  the  same  time 
the  government  ought  to  have  adopted  a  more  elastic  language  policy 
in  Sleswick.  But  in  the  1850's  time  was  wasted  by  quarrels  among  the 
Danish  parties,  especially  between  the  Whole-State  party  and  the 
National  Liberal  party,  and  neither  of  the  parties  was  equal  to  the  task. 
When  the  question  was  in  its  crucial  phase,  in  the  beginning  of  the 
1860's,  the  National  Liberals  were  in  power.  But  the  leaders  of  this  party, 
particularly  men  like  Hall,  Monrad  and  Krieger  were,  compared  to 
Bismarck,  their  opponent  in  European  power  politics,  minor  party 
politicans;  they  were  not  like  him,  capable  in  parliamentary  assemblies 
of  acting  in  direct  opposition  to  popular  feeling  and  to  their  parties; 
they  did  not  perceive  that  they  lived  in  a  world  in  which,  as  Bismarck 
said,  "The  great  questions  of  the  age  are  determined  not  by  speeches 
and  resolutions  by  the  majority,  but  by  blood  and  iron,"  and  in  which 
it  was  therefore  necessary  brutally  to  set  aside  all  feelings,  theories  and 
party  dogmas  and,  when  you  were  the  weaker  party,  to  obtain  the  best 
possible  result  through  negotiations. 

But  in  the  next  place  this  democracy,  its  parliament  and  ministers 
during  the  period  1850 — 1864,  neglected  the  Danish  defence;  the  army 
possessed  no  modern  weapons  like  those  of  the  Prussian  army;  and  Den- 
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mark's  position  in  South  Sleswick  was  weak.  The  defeat  in  1864  therefore 
came  as  a  well-deserved  punishment  for  Monrad  and  the  other  democratic 
politicians  who  had  undertaken  to  govern  the  State,  and  for  the  people 
who  elected  such  leaders  and  gave  themselves  up  to  a  stupid  over-rating 
of  themselves.  Later  on,  however,  the  same  Danish  people  again 
neglected,  under  democracy  and  its  politicians,  its  military  defence,  and 
to  such  a  degree  that  a  disaster,  greater  still  than  that  of  1864,  was  the 
just  punishment,  namely  surrender  and  the  occupation  of  the  whole  of 
Denmark  by  the  German  army  in  1940. 

But  the  mistakes  of  democracy  are  of  course  not  restricted  to  the  small 
countries.  One  of  the  largest  countries,  the  British  Empire,  has  in  the 
most  recent  times  been  led  into  disaster  under  the  leadership  of  demo- 
cratic politicians,  who  systematically  neglected  the  military  defence  out 
of  consideration  for  the  feeling  among  the  electors,  and  thereby  led  the 
British  people  to  the  brink  of  destruction  in  the  world  war  of  1939 — 1945. 
Although  Baldwin's  government,  after  Hitler  had  come  into  power  in 
1933,  was  warned  again  and  again  in  the  years  that  followed,  particularly 
by  Winston  Churchill,  of  Germany's  vast  rearmament,  Baldwin  thought 
only  of  the  chances  of  his  party  at  a  possible  election,  and  not  of  the 
defence  and  the  fate  of  his  country.  When  Churchill  seriously  reproached 
Baldwin  in  1936  with  having  neglected  the  defence,  this  politician,  at 
the  head  of  the  government,  with  a  reminder  about  a  by-election  which 
had  been  lost  for  his  party,  "on  no  issue  but  the  pacificist",  answered 
word  for  word:  "Supposing  I  had  gone  to  the  country  and  said  that 
Germany  was  rearming  and  that  we  must  rearm,  does  anybody  think 
that  this  pacific  democracy  would  have  rallied  to  that  cry  at  that 
moment?  /  cannot  think  of  anything  that  would  have  made  the  loss  of 
the  election  from  my  point  of  view  more  certain."  About  this  utterance 
Churchill  said:  "This  was  indeed  appalling  frankness.  It  carried  naked 
truth  about  his  motives  into  indecency.  That  a  Prime  Minister  should 
avow  that  he  had  not  done  his  duty  in  regard  to  national  safety  because 
he  was  afraid  of  losing  the  election  was  an  incident  without  parallel  in 
our  Parliamentary  history."  In  the  world  war  that  followed  it  is  well 
known  that  England,  because  of  this  very  neglect  of  her  defence,  was 
on  the  brink  of  ruin,  and  was  only  saved  by  the  indomitable  courage 
of  a  few  young  men  of  the  Royal  Air  Force,  and  first  and  last,  because 
the  country  had  the  unexpected  good  fortune  of  finding  a  great  leader, 
Winston  Churchill. 

The  quotation  above  are  taken  from  the  published  war  memoirs  of 
Winston  Churchill.  In  the  same  memoirs  the  author  says  of  the  attitude  of 
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the  political  parties  during  the  fateful  period  after  1933:  "We  must  regard  as 
deeply  blameworthy  before  history  the  conduct  not  only  of  the  British  National 
and  mainly  Conservative  Government;  but  of  the  Labour-SociaUst  and  Liberal 
Parties,  both  in  and  out  of  office,  during  this  fatal  period.  Delight  in  smooth- 
sounding  platitudes,  refusal  to  face  unpleasant  facts,  desire  for  popularity  and 
electoral  success  irrespective  of  the  vital  interests  of  the  State,  genuine  love 
of  peace  and  pathetic  beUef  that  love  can  be  its  sole  foundation,  obvious  lack 
of  intellectual  vigour  in  both  leaders  of  the  British  Coalition  Government, 
marked  ignorance  of  Europe  and  aversion  from  the  problems  in  Mr.  Balwin, 
the  strong  and  violent  pacificism  which  at  this  time  dominated  the  Labour- 
Socialist  Party,  the  utter  devotion  of  the  Liberals  to  sentiment  apart  from 
reality,  the  failure  and  worse  than  failure  of  Mr  Lloyd  George,  the  erstwhile 
late  wartime  leader,  to  address  himself  to  the  continuity  of  his  work,  the 
whole  supported  by  overwhelming  majorities  in  both  Houses  of  Parliament; 
all  these  constituted  a  picture  of  British  fatuity  and  fecklessness  which, 
though  devoid  of  guile,  was  not  devoid  of  guilt,  and  though  free  from 
wickedness  or  evil  design,  played  a  definite  part  in  the  unleashing  upon  the 
world  of  horrors  and  miseries  which,  even  so  far  as  they  have  unfolded,  are 
already  beyond  comparison  and  experience." 

About  the  English  election  after  world  war  II  "Winston  Churchill  says  (in 
the  same  memoirs):  "Thus  then,  on  the  night  of  the  tenth  of  iMay,  at  the  outset 
of  this  mighty  battle,  I  acquired  the  chief  power  of  the  State,  which  henceforth 
I  wielded  in  ever-growing  measure  for  five  years  and  three  months  of  the 
world  war,  at  the  end  of  which  time,  all  our  enemies  having  surrendered 
imconditionally  or  being  about  to  do  so,  1  was  immediately  dismissed  by  the 
British  electorate  from  all  further  conduct  of  their  affairs." 

For  the  rest  the  democratic  States  have  generally  proved  as  incapable 
of  creating  a  lasting  peace  between  the  nations  as  formerly  the  States  of 
the  hereditary  absolute  monarchies.  The  Treaty  of  Versailles  in  1919  and 
the  League  of  Nations,  made  up  of  the  democratic  States,  and  the  Peace 
Treaty  of  1815  and  the  Holy  Alliance  between  the  absolute  monarchs  are 
all  alike  in  this  respect. 

But  the  fact  that  democracy  and  hereditary  absolute  monarchy  have 
proved  equally  unsuccessful,  as  far  as  foreign  politics  and  the  defence 
of  the  individual  State  are  concerned,  is  not  to  be  wondered  at.  They  are 
both  government  by  the  incompetent. 

The  lack  of  ability  of  the  democracies  to  establish  rational  and  just  relations 
among  the  States  has  never  displayed  itself  so  plainly  as  in  the  Treaty  of 
Versailles  and  the  formation  of  the  League  of  Nations  after  the  Great  "War 
1914 — 1918.  The  Versailles  Treaty  of  1919  was  the  work  of  three  democratic 
States.  That  the  peace  treaty  in  the  case  of  a  number  of  countries  resulted  in 
such  unjust  frontiers  and  so  unjust  a  distribution  of  the  colonies  that  it  was 
bound  to  lead  to  new  wars,  this  is  to  an  essential  extent  due  to  the  fact  that 
the  three  politicians,  Clemenceau,  Lloyd  George  and  "Wilson,  during  the  pre- 
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paration  of  the  treaty,  had  constantly  to  consider  popular  feeling  and  to  pay 
attention  to  the  intrigues,  perfidious  attacks  and  party  propaganda  of  their 
respective  parliaments,  although  both  the  masses  of  the  people  and  the  politi- 
cians of  their  parliaments  were  entirely  lacking  in  special  knowledge  of  the 
difficult  and  complicated  conditions,  as  regards  ethnography,  industries  and 
economy,  technics,  national  psychology  and  history,  with  which  the  problems 
of  the  just  frontiers  between  the  nations  and  the  distribution  of  the  colonies 
are  bound  up. 

At  the  same  time  as  the  creation  of  unjust  frontiers,  which  contained  the 
embryo  of  new  wars,  an  ideological  federation,  the  League  of  Nations,  was 
instituted,  which  lacked  the  most  important  factor,  namely  a  military  force, 
to  ensure  peace.  This  federation  showed  its  impotence  in  a  fatal  manner  when 
the  war  broke  out  between  Japan  and  China,  both  members  of  the  League, 
and  above  all,  when  the  world-war  broke  out  in  1939. 

Thus  the  world  peace  of  the  democratic  states  and  their  League  of  Nations 
proved  to  be  as  great  a  disappointment  and  as  powerless  to  prevent  later 
wars  as  the  world  peace  of  the  absolute  monarchs  and  their  Holy  Alliance  in 
1815.  This  holds  good  also  with  the  new  international  organisation  created 
after  world  war  II,  the  United  Nations  (Uno);  it  is  ideological  too  and  like  the 
League  of  Nations  without  any  power. 

In  Denmark  before  the  world-war  II  even  the  conservative  party  and  the 
liberal  party  disagreed  on  the  question  of  the  amount  of  money  to  be  spent  on 
the  defence  of  the  country,  and  both  parties  would  not  grant  the  necessary 
amount  required  by  the  military  experts.  Both  the  Labour  Party  and  the  Radical 
Party  were  absolutely  negative  with  regard  to  the  defence  of  the  country.  Thus 
all  the  great  political  parties  share  the  responsibility  for  the  destruction  of 
the  defence  which  caused  the  country  to  remain  entirely  defenceless  when  it 
was  occupied  by  a  foreign  power  in  1940. 

As  to  the  possibility  of  a  Scandinavian  defensive  alliance,  it  must  be  observed 
that  the  Danish  government  has  twice  rejected  offers  or  soundings  on  the  part 
of  Sweden  concerning  such  an  alliance.  The  first  sounding  on  the  part  of 
Sweden  on  this  matter  was  made  in  1856.  It  was  rejected  by  the  Danish 
government  of  the  time,  especially  with  the  object  of  pleasing  the  Russian 
court  and  certain  German  governments.  The  second  time,  namely  in  1937,  a 
sounding  on  this  point  on  the  part  of  Sweden — as  it  was  termed,  for  a  co- 
ordination of  the  defence  of  Denmark  and  Sweden,  within  certain  limits — was 
rejected  by  another  Danish  government. 

A  more  unwise  attitude  than  that  adopted  by  the  Danish  government  in 
these  periods,  about  1856  and  1937,  can  scarcely  be  imagined.  On  both  occasions 
the  Danish  government  rejected  every  notion  of  a  military  co-operation 
between  the  Scandinavian  nations,  and  at  the  same  time  the  Danish  govern- 
ment both  times,  in  the  'fifties  of  the  nineteenth  century  as  well  as  in  the 
'thirties  of  the  twentieth,  neglected  the  defence  of  the  country  to  such  an 
extent  that  it  resulted  in  the  greatest  national  disasters  that  he  Danish  people 
have  ever  seen,  namely  those  in  1864  and  1940.  Thus  it  will  be  seen  that 
democracy  knew  no  better  how  to  act  than  the  hereditary  absolute  monarchy 
under  Frederick  VI  at  a  moment  of  national  crisis. 

Whether  the  Scandinavian  countries,  if  they  had  possessed  strong  military 
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defensive  systems  and'  had  entered  into  a  defensive  alliance,  would  have  been 
able  to  avert  the  disasters  to  Denmark,  Norway  and  Finland  in  1940,  is  a 
different  question.  But  such  defence  and  such  an  alliance  held  at  any  rate  the 
only  possibility  of  keeping  these  countries  out  of  the  struggle  in  world  politics 
and  international  disaster.  In  this  connection  it  may  further  be  mentioned  that 
the  German  general  who  undertook  the  occupation  in  1940  has  stated  later 
that  the  reason  why  it  was  possible  to  take  Norway  by  surprise  (as  well  as 
Denmark)  was  that  Denmark  was  almost  entirely  defenceless.  Besides, 
Norway's  army  was  also  exceedingly  badly  prepared.  Moreover  it  may  be 
mentioned  that  General  LudendorfE  has  stated  that  the  German  supreme 
command  at  a  certain  moment  during  the  Great  War  of  1914 — 18  contemplated 
the  occupation  of  Jutland,  but  that  this  was  given  up  because  the  divisions 
that  would  be  necessary  to  break  the  resistance  of  the  Danish  miUtary  defence 
of  the  time,  which,  as  will  be  known,  was  considerably  stronger  than  in  1940, 
could  not  be  spared  at  the  time.  For  the  sake  of  such  possibilities  too,  in  a 
struggle  between  the  great  powers  it  is  worth  while,  even  for  a  small  country, 
to  make  great  economic  sacrifices  for  the  purpose  of  defence. 


CHAPTER  32 

LOCAL   MUNICIPAL    SELF-GOVERNMENT.    LIMITA- 
TION  OF  THE   PARISH,  AND  PARISH  EGOISM 

Besides  a  central  administration,  the  government  and  its  departments, 
states  have  as  a  rule  local  organs  of  administration,  which,  each  within 
its  locally  limited  domain,  perform  a  number  of  public  functions,  in 
particular  education,  pauper  administration,  the  control  of  streets  and 
highways,  of  sewerage,  and  the  like.  Originally,  under  the  system  of 
absolute  monarchy,  there  were  authorities  only  for  very  large  local 
regions  in  the  country  and  for  the  big  towns.  The  large  local  regions 
were  governed  only  by  a  single  high  official,  appointed  by  the  sovereign 
prince  of  the  country.  The  towns  were  governed  by  mayors  and  town 
councils,  but  they  too  were  appointed  by  the  king.  The  population  had 
no  part  in  the  government,  either  in  the  country  or  in  the  towns.  But 
under  democracy,  the  government  both  in  the  larger  regions,  the  counties 
and  the  towns  and  parishes  was  more  and  more  transferred  to  councils 
which  were  elected  by  the  mass  of  the  people  by  universal  franchise. 

There  are  in  Denmark  22  counties  and  about  1400  parishes  and  town- 
ships. Tlie  counties  hold  a  superior  position  in  relation  to  the  parishes 
and,  to  a  certain  extent,  superintend  the  latter.  The  chairman  of  the 
county  councils,  who  is  also  the  highest  official  in  this  region,  is 
appointed  by  the  central  government.  In  other  countries  too  we  find 
this  arrangement,  with  a  certain  limited  number  of  county  councils  for 
larger  local  areas  and  under  these  a  great  number  of  small  parishes 
and  townships.  In  some  countries  there  are  3  grades  of  municipal  offices, 
each  one  subordinate  to  the  preceding  larger  one.  In  this  manner  there 
are  in  France  departments  corresponding  to  our  counties,  but  com- 
prehending much  wider  areas  with  several  grades  of  subordinate 
municipal  offices  (arrondissements  and  the  like).  In  England  there  are 
counties,  districts  and  paiishes  (with  county  councils,  district  and  parish 
councils). 
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At  the  root  of  this  municipal  administration,  in  larger  and  smaller 
local  areas  there  is  of  course  the  idea  that  a  certain  amount  of  decen- 
tralisation is  more  advantageous  in  the  settling  of  the  affairs  of  the  limit- 
ed local  area  than  the  officials  of  the  central  government  can  possibly  be. 
This  train  of  thought  is  probably  right,  and  in  the  society  that  is  to 
come  a  distribution  of  certain  functions  of  administration  among 
officials,  operating  in  local  areas,  will  therefore  also  be  needed;  and  the 
functions  which  by  their  nature  are  suited  for  such  local  administration 
are,  in  particular.  Elementary  Education,  Housing  and  Health  Services, 
Control  of  Streets,  Highways  and  Sewerage,  Pauper  Administration,  and 
the  like.  But  judging  from  the  experiences  of  the  last  thirty  years  it 
must  be  regarded  1)  as  a  highly  unfortunate  fact  that  this  local  self- 
government  was  entrusted  to  the  population  at  large,  i.  e.  to  the  repre- 
sentatives of  the  people,  elected  by  universal  franchise.  But  in  the  next 
place  2)  the  fact  that  the  settling  of  the  affairs  has  been  parcelled  out 
and  divided  among  a  great  number  of  small  municipalities  (in  Denmark, 
as  mentioned,  about  1400  towns  and  parishes)  must  be  regarded  as  a 
procedure  that  will  be  ruinous  to  the  right  administration  of  any  task. 

This  system  with  its  weak  points  1)  and  2)  proves  more  and  more 
every  day  the  greatest  obstacle  to  the  right  objective  solution  of  muni- 
cipal questions  and  to  true  progress.  The  democratic  self-government  of 
these  1400  municipalities  is  a  form  of  government  which  is  extremely 
expensive  to  the  community,  intricate,  narrow  minded  and  incompetent; 
it  often  fails  economically  and  proves,  as  a  rule,  unequal  to  the  tasks 
which  have  been  conunitted  to  it. 

In  my  view  the  greatest  difficulty  these  small  self-governing  munici- 
palities have  to  cope  with  lies  in  the  fact  that  the  social  questions  which 
crop  up  in  the  present-day  community,  especially  through  the  devel- 
opment of  the  technique  of  communication,  do  not  stop  at  the  parish 
boundary,  but  extend  much  farther,  to  much  larger  local  areas.  An 
examination  of  the  various  practical  functions  will  prove  this. 

The  following  account  of  the  weak  points  of  municipal  administration 
is  chiefly  based  on  experiences  of  the  state  of  affairs  in  Denmark.  But 
the  same  experiences  have,  to  a  large  extent,  been  made  in  most  other 
countries  where  municipal  administration  under  democracy,  has  been 
divided  into  similar  small  local  areas. 
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1.   THE   CONSTRUCTION   OF   ROADS 

The  roads  do  not  stop  at  the  parish  boundaries,  the  town  boundaries 
or  the  county  boundaries,  but  constitute  an  organic,  closely  connected 
unit  for  the  entire  country.  The  highway  legislation  of  the  absolute 
monarchy  evinced  a  clear  understanding  of  this  fact.  The  Danish  High- 
way Ordinance  of  December  13,  1793,  which,  like  so  many  ordinances  of 
the  same  period  of  absolute  monarchy,  was  an  eminent  piece  of  legis- 
lation, divided  the  roads  into  main  roads,  ordinary  highways  and  by- 
ways. The  main  roads  were  the  big  arteries  of  traffic  which  connected 
the  different  provincial  towns.  The  ordinary  highways  were  particularly, 
those  that  led  from  one  big  town  to  another.  But  in  the  next  place  the 
entire  road  system  of  the  country  was  subject  to  a  central  board  (the 
General  Highway  Committee),  which  superintended  all  important  road 
constructions  in  the  whole  country  and  was  able  to  subordinate  them 
to  a  common  plan.  The  large  arteries  of  traffic  between  the  different 
parts  of  the  country,  the  main  roads,  were  thus  wholly  designed  by  the 
road  officials  of  the  State  under  the  supervision  of  the  said  central  board; 
this  also  applied  to  the  continuations  of  the  highways  passing  through 
the  towns;  and  the  maintenance  of  these  main  arteries  of  traffic  was 
paid  for  by  the  State.  In  the  construction  and  maintenance  of  the 
ordinary  highways  and  by-ways  local  authorities,  no  doubt,  participat- 
ed by  virtue  of  their  particular  knowledge  of  the  requirements  of  the 
individual  parts  of  the  country,  namely,  the  prefects  (county  sheriffs),  but 
the  entire  road-making  was,  in  all  essentials  carried  on  under  the  constant 
direction  and  control  of  the  central  board  for  the  whole  country.  In  this 
manner  no  ordinary  highways  could  be  constructed  or  altered  by  the 
county  sheriffs  without  the  sanction  of  the  General  Highway  Committee; 
and  the  official  who  administrered  the  largest  local  area,  the  county 
sheriff,  also  had  the  superintendence  of  by-ways,  for  instance,  of  school 
and  church  roads  in  the  parishes.  This  excellent  centralisation  came  to 
an  end  by  the  Highways  Act  of  June  21,  1867.  This  act  carried  into 
effect  the  democratic  ideas  of  local  self-government,  in  this  particular 
domain,  also  superseding  the  system  of  absolute  monarchy  under  the 
ordinance  of  1793.  The  act  of  1867  abolished  the  threefold  division  into 
main  roads,  highways  and  byways  of  the  ordinance  of  1793.  In  the  Act 
of  1867  it  was  considered  that,  after  the  introduction  of  railways,  the 
main  road  could  be  dispensed  with,  i.  e.  that  in  the  future  there  would 
be  no  need  of  main  arteries  of  traffic  between  the  different  parts  of 
the  country  under  a  joint  direction  and  control  for  the  whole  country; 
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after  that  there  were  only  two  categories  of  roads,  highways  and  by- 
ways; it  was  thought  that  all  highways,  larger  and  smaller,  might  be 
placed  under  the  local  self-governing  bodies  of  the  counties,  the  county 
councils,  and  the  by-ways  under  the  local  self-governing  bodies  of  the 
towns  and  parishes,  the  parish  councils  and  the  town  councils;  every 
joint  central  administration  and  planning  of  roads  on  large  lines  on  the 
part  of  the  State  was  in  all  essentials  discontinued.  This  act  thus  showec^ 
a  shortsightedness  in  a  technical  respect  which  became  fatal,  when 
modern  motor  traffic  set  in  on  all  highways.  Again  there  is  an  urgent 
demand  for  the  main  roads  of  the  day  of  the  absolute  monarchy,  con- 
structed at  the  expense  of  the  State  and  under  the  direction  of  a  central 
road  authority.  But,  next,  on  the  whole,  a  parcelling  out  and  division 
of  the  questions  relating  to  the  construction  of  larger  or  smaller  high- 
ways, indeed,  even  of  the  construction  of  public  by-ways,  among  a 
large  number  of  counties,  parishes  and  towns,  are,  from  an  objective 
point  of  view,  a  mistake.  The  so-called  by-ways  ought  not  to  be  made 
only  according  to  local  needs  within  the  boundaries  of  the  parish,  but 
according  to  the  needs  of  larger  areas.  The  roads  that  are  made  by  the 
parishes,  however,  are  not  always  made  on  a  wide  scope,  either  as 
regards  time  or  space;  sometimes  roads  are  even  made  which  after- 
wards prove  unnecessary  for  traffic.  But  even  the  counties  are  far 
too  circumscribed  areas  in  face  of  the  present-day  traffic.  The  highways 
often  pass  through  several  counties;  a  common  highway  scheme  for 
areas  larger  than  the  counties  would  therefore  be  expedient.  This  applies 
not  only  to  the  main  roads,  the  control  of  which  should  again  be  trans- 
ferred to  the  State  as  in  the  days  of  absolute  monarchy  after  the 
ordinance  of  1793,  but  also  to  many  of  the  ordinary  highways.  The 
most  expedient  procedure  would  thus  be  to  prepare  a  joint  highway 
scheme  for  larger  regions,  covering  several  counties.  Both  by-ways  and 
highways  will  be  far  better  and  more  efficiently  constructed,  if  it  is 
such  a  large  municipal  body,  comprising  several  of  the  present  counties, 
that  prepares  the  road  schemes  for  the  whole  of  this  territory  and 
on  a  wide  scope.  And  any  influence  on  such  schemes  by  narrow  parish 
or  town  interests  must  in  the  future  be  absolutely  precluded.  Where, 
under  the  prevailing  municipal  system  of  law,  parish  councils  and  town 
councils  influence  the  direction  of  roads,  for  instance,  in  case  of  alteration 
of  roads  occasioned  by  the  construction  of  viaducts  over  railways,  the 
true  and  practical  road  direction  is  often  altered  in  a  most  unfortunate 
manner.  The  old  Highway  Enactment  1793  §  12  says  that,  "The  main 
roads  ought,  as  far  as  possible,  to  run  in  a  straight  line."  But  under 
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democracy  the  many  petty  narrow  local  interests  of  the  self-governing 
parish-  and  town-councils  are  often  responsible  for  the  roads  becom- 
ing bent  and  spoilt  to  the  injury  of  the  community  at  large.  Even  the 
influence  of  the  larger  municipal  bodies,  the  county  councils,  on  the 
road  questions  is,  however,  by  no  means  always  beneficial.  Even  here 
the  right  and  pertinent  solution  is  sometimes  blocked  by  local  interests 
of  no  importance  to  the  issue. 


2.  REGULATION   OF  WATERWAYS  AND  SEWAGE 

Just  as  the  roads  do  not  stop  at  the  boundary  of  the  parish,  the  town 
or  the  county,  so  the  brooks  and  other  water-courses  often  go  beyond 
these  boundaries,  and  just  as  the  distinction  between  parish  roads 
(by-ways)  and  county  roads  (high  ways)  in  the  present  age  of  inten- 
sive motor  traffic  is  an  absurdity,  the  entire  road  question,  both  as 
regards  minor  roads  and  major  roads,  having,  as  has  been  pointed  out, 
to  be  solved  according  to  plan  and  for  the  very  extensive  areas,  mention- 
ed above,  in  the  same  way  the  question  of  the  proper  regulation  of  water- 
courses and  sewage  and  several  other  engineering  works  can  in  many 
instances  only  be  solved  in  a  satisfactory  manner  for  the  same  very 
extensive  areas  which  often  run  counter  to  the  division  into  parishes 
and  counties. 

In  Denmark  the  questions  of  drainage,  regulation  of  water  and  sewage 
are  dealt  with  by  the  so-called  Agricultural  Commissions  and  in  case  of 
smaller  water-courses  by  water  inspectors.  The  water  inspectors  act 
within  the  limits  of  the  parish  and  town  and  are  appointed  by  the  parish 
and  town  councils.  The  agricultural  commissions  act  as  a  rule  within 
the  limits  of  the  county,  but  they  may  very  occasionally  deal  with  a 
larger  area,  viz.  when  the  question  affects  several  county  council 
districts.  In  reality  it  is  the  county  councils,  that  elect  the  agri- 
cultural commissions.  The  members  of  the  agricultural  commission 
need  not  be  special  experts,  like,  for  instance,  hydraulic  engineers,  and 
the  like.  Only  the  chairman  of  the  agricultural  commission  has  a  kind 
of  special  expert  knowledge,  namely  legal  knowledge,  he  being  chosen 
from  among  the  judges  of  the  county  council  district. 

With  the  enormous  development  of  technique  in  the  present  age,  and 
the  rapidly  increasing  population,  the  division  of  the  great  and  complex 
questions  of  regulation  of  water  and  sewage  among  1400  parish  and 
town  councils  and  23  county  councils  is  an  entirely  untenable  arrange- 
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ment;  and  day  by  day  the  absurdity  of  this  arrangement  becomes  more 
evident,  as  evident  as  that  of  the  division  in  the  administration  of  the 
roads.  In  this  connection  it  will  be  sufficient,  by  way  of  example,  to 
mention  only  one  issue  which  more  than  anything  else  and  which  on 
a  large  scale  proves  the  untenability  of  the  whole  prevailing  municipal 
system.  The  great  question  of  the  cleansing  of  the  Sound  and  a  com- 
prehensive sewage  plan  for  the  whole  adjacent  domain  has  for  many 
years  been  waiting  in  vain  for  its  right  solution,  each  of  the  small 
municipalities  trying  to  solve  its  share  of  the  task.  But  if  all  these 
parish  and  town  councils  did  not  exist  and  there  was  only  one  large 
municipality  comprising  all  parishes,  towns  and  counties,  the  proper 
methodical  solution  would  be  found  naturally  and  quickly;  and  it  would 
not  cost  nearly  so  much  as  now,  when  all  the  small  municipalities  with 
all  their  several  engineers  and  the  like,  have  to  tackle  the  task  separately. 

The  entire  work  of  and  the  planning  of  sewage  as  well  as  the  con- 
struction of  roads  ought  probably  in  the  future  to  be  transferred  to- 
gether with  all  other  local  affairs  from  the  local  parish  councils  county 
councils  and  commissions  for  agriculture  to  much  bigger  municipalities, 
which  extend  over  much  larger  areas  than  those  of  the  counties.  Wher- 
ever a  territory  is  ripe  for  sewage  work  and  the  construction  of  roads 
as  well  as  for  the  laying  on  of  electric  light,  water  and  gas,  this  very 
big  municipality  of  the  future  ought  undoubtedly  to  see  that  the  ne- 
cessary plans  are  made  and  the  necessary  proceedings  taken  by  a  com- 
petent staff  of  particularlj'  skilled  technicians.  Through  this  whole  new 
system  all  the  many  existing  commissions  and  instances,  water  in- 
spectors, agricultural  commissions,  parish  councils  and  town  councils 
may  thus  be  entirely  abolished.  A  considerable  simplification  of  the 
questions  and  a  far  more  competent  and  prompt  dealing  with  them  will 
result. 

The  bigger  municipalities  which  as  stated  above,  must  take  upon 
themselves  the  planning  and  the  carrying  out  of  all  questions  concern- 
ing the  construction,  the  alteration  and  the  maintenance  of  roads  (with 
the  exception  of  state-roads),  the  regulation  of  water-courses  and  sew- 
age and  all  other  local  affairs  will  in  the  following  pages  be  styled 
provinces.  They  will  as  a  rule  comprise  several  counties. 
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3.  BUILDING  AND   PRESERVATION,  TOWN-PLANNING   AND 
COUNTRY  PLANNING 

It  is,  however,  not  only  the  questions  of  the  right  roads  from  a  tech- 
nical point  of  view  and  in  a  technical  respect  the  right  regulation  of 
waterways  and  sewage  that  require  a  planning  by  experts  in  larger 
local  units  than  the  present  ones,  in  provinces.  The  same  applies  to  the 
questions  which  will  in  future  become  the  most  important  ones,  the 
most  crucial  social  problems,  namely,  those  of  urban  building.  These 
problems  may  be  comprised  under  a  common  term:  the  environment 
problem. 

The  full  extent  of  the  immense  social  bearing  of  this  question  has  not 
yet  been  realised;  as  a  rule  it  is  but  little  understood;  and  in  the  legisla- 
tion of  the  existing  conmiunity  it  has  been  only  considered,  now  and 
then,  sporadically  and  casually,  and  as  a  result  of  a  lack  of  under- 
standing it  has — when  dealt  with  at  all — become  divided  among  various 
authorities,  without  plan  and  purpose.  Thus  the  question  of  sanitarj' 
and  other  technical  installations  in  new  houses  constitutes  a  part  of  the 
environment  problem.  A  second  point  is  the  exterior  of  the  new  houses. 
A  third  point  is  the  relations  of  the  new  houses  to  the  older  ones  in 
the  vicinity  of  which  the  new  ones  are  built.  A  certain  fitting  in  of  the 
new  houses  with  the  character  of  the  existing  houses  must  be  made,  if 
this  character  is  valuable.  As  far  as  the  older  buildings  are  concerned 
a  valuation  and  selection  must  be  made.  Insanitary  and  ugly  houses 
and  districts  should  be  gradually  demolished  or  rebuilt,  as  the  com- 
munity obtains  the  necessary  means  to  do  so.  Older  houses  that  are 
valuable  because  of  their  particular  beauty,  and  districts  having  a 
particular  historical  character  should  be  preserved  when  satisfactory  in 
respect  of  sanitation  or  when  they  can  be  altered  in  a  satisfactory 
manner.  If  it  is  a  question  of  the  laying  out  of  quite  new  districts,  a 
town  planning  scheme  must  be  made  deciding  on  which  of  the  areas 
surrounding  the  town  the  new  houses  should  be  built.  In  the  new  area 
factory  districts  must  be  separated  from  residential  districts,  districts 
with  detached  houses  from  districts  with  blocks;  arteries  of  traffic, 
streets  and  roads  should  be  planned  expediently  as  well  as  the  drainage 
of  the  area.  But  at  the  same  time  new  aspects  of  the  environment  pro- 
blem arise.  Of  the  areas  surrounding  the  town,  where  the  new  houses 
should  be  built,  some  have  considerable  values  of  natural  scenery  such 
as  lakes,  brooks,  woods,  beaches;  other  are  level  fields  without  an}-  such 
values,  without  any  distinctive  feature.  In  order  permanently  to  preserve 
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these  values  of  natural  scenery,  which  provide  health,  exhilarating 
colours,  impressions  of  beauty  for  the  population,  it  is  necessary  through 
a  regular  planning  to  conduct  building  in  such  a  way  that  these  values 
are  as  far  as  possible  preserved.  It  will  thus  be  seen  that  in  the  environ- 
ment problem  building  and  preservation  are  closely  bound  up  together. 
They  cannot  possibly  be  divided  from  each  other,  nor  when  it  is  a 
question  of  preservation  of  natural  scenery  that  is  characteristic  and 
beautiful.  And  concurrently  with  this  the  new  buildings  must  be  made 
to  fit  in  both  with  each  other,  with  the  surrounding  natural  scenery  and 
with  the  valuable  buildings  of  older  date  already  existing.  It  will  be  seen 
that  the  environment  problem  is  a  very  complicated  one;  this  fact  is  being 
constantly  ignored  at  the  present  time;  and  that  is  why  the  houses  built 
to-day  are  as  a  rule  neither  serviceable  nor  beautiful.  In  the  community 
of  the  future  it  should  be  our  object,  under  firm  direction  of  a  new  legal 
system,  to  model  our  whole  environment,  the  new  towns,  their  houses  and 
parks,  roads  and  the  surrounding  natural  scenery  into  a  whole  which  is 
serviceable  as  well  as  beautiful,  demolishing  the  old  insanitary  and  ugly 
neighbourhoods,  preserving  the  old  characteristic  and  handsome  build- 
ings and  the  exhilarating  natural  scenery  with  its  particular  features,  and 
not  even  shrinking  from,  but  on  the  contrary  boldly  remaking  new  natural 
scenery  in  order  to  mould  it,  or  re-create  it.  To  sum  up:  it  must  be  the 
object  of  the  community  that  is  to  come  by  all  these  means,  systematic- 
ally and  with  forethought,  everywhere  in  the  environment  to  create  a 
source  of  health  and  a  world  of  beauty  on  this  earth  of  ours. 

These  vast  social  environment  problems,  however,  which  comprise 
styles  of  building,  town  planning,  the  preservation  of  buildings  and 
natural  scenery,  and  the  creation  of  new  natural  scenery,  do  not  stop  at 
the  town  boundaries,  the  parish  boundaries  or  the  county  boundaries; 
they  cannot  possibly  be  solved  within  these  boundaries.  As  a  case  in  point 
for  Denmark  we  may  take  a  territory  like  North  Sealand,  which  contains 
some  of  the  most  beautiful  scenery  in  the  country — large  lakes  and 
woods,  beaches  reaching  down  to  the  sea,  gently  rolling  country — and 
many  castles,  farm-houses  and  towns  of  our  best  periods  of  architecture. 
In  the  immediate  vicinity  of  these  unique  natural  glories  and  splendid 
buildings  there  stands  a  big  town,  the  capital  of  the  country,  which  with 
its  crowds — a  million  people — will  conquer  this  territory,  take  possession 
of  it  with  its  traffic  and  its  buildings,  detached  houses,  blocks,  factories 
etc.  If  all  this  building  and  traffic  from  the  outset — preferably  from 
about  1850,  when  building  outside  the  ramparts  of  the  old  town  began 
in  earnest — had  been  conducted  according  to  a  regular  scheme  made  by 
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a  planning  authority,  we  should,  in  the  first  place,  not  have  had  the 
insanitary,  dark  and  ugly  suburban  districts,  in  which  a  large  part  of  the 
working  people  are  now  doomed  to  live.  If  there  had  been  a  competent 
central  authority  for  this  town  and  the  province  comprising  several 
counties  (the  northern  part  of  Sealand),  this  authority  would  in  pursu- 
ance of  the  law  of  urban  hygienics — that  the  health  of  a  population 
stands  in  inverse  ratio  to  its  density — have  made  provisions  for  the 
building  of  comparatively  low  houses  (one  or  two  stories  high)  in  the 
present  urban  districts,  which  were  well  adapted  to  large  scale  build- 
ing, being  level  fields  without  any  particular  features.  This  was  precisely 
a  case  in  which  fresh  beauty  might  have  been  created  by  man  through 
the  building  of  residential  houses. 

A  town-planning  scheme,  however,  is  not  sufficient;  a  country 
planning  scheme  for  the  whole  city,  its  environs  and  the  province  ought 
to  have  been  made  to  direct  all  further  building  out  in  the  country  as 
it  gradually  spread  towards  the  wooded  areas,  the  areas  around  the  lakes 
and  the  areas  towards  the  sea  in  Northern  Sealand.  Under  a  country 
planning  scheme  building  in  this  area  would  have  been  kept  at  a  suit- 
able distance,  partly  from  the  parks  and  buildings  that  are  rich  in 
historical  associations,  partly  from  the  extraordinarily  beautiful  woods. 
A  castle  like  Kronborg  ought  to  have  been  protected  against  the  building 
of  industrial  enterprises  in  its  immediate  vicinity,  enterprises  which 
might  just  as  well  have  been  placed  in  other  parts  of  this  province.  The 
erection  of  small,  ugly  houses  and  temporary  barracks  in  various, 
completely  confused  styles,  which  now  disfigure  many  of  the  coasts  of 
the  Sound  and  the  Kattegat  might  have  been  avoided,  if  there  had  been 
a  country  planning  scheme  for  the  entire  province. 

The  fact  that  the  crowds  of  a  city  of  a  million  inhabitants  have  thus  been 
allowed,  with  its  building  and  traffic,  like  one  vast  roller  to  trample 
down  and  spoil  large  parts  of  the  most  beautiful  scenery  of  the  country 
on  no  technical  grounds  whatever  nor  for  any  other  cogent  reasons,  is 
the  fault  of  the  system  of  law.  Under  the  Liberal  system  of  law  which 
after  the  defeat  of  the  absolute  monarchy  came  to  prevail  about  1850, 
precisely  at  the  most  critical  moment  in  the  history  of  architecture  of 
our  country,  everybody  has  generally  been  allowed  to  build  where  and 
in  what  manner  he  likes.  The  outcome  of  this  epoch  of  Liberalism  has 
been  the  insanitary  and  ugly  districts  of  the  big  towns  and  the  whole 
above-named  destruction  of  our  greatest  beauties  of  scenery  and  archi- 
tecture. Hand  in  hand  with  Liberalism  in  this  process  of  destruction 
democracy  has  marched  on  with  its  division  of  all  kinds  of  authority  into 
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a  number  of  small  self-governing  parish  councils  or  town  councils  with 
an  incompetent  governing  body,  which  neither  understand  nor  are  com- 
petent to  cope  with  the  comprehensive  social  tasks,  represented  by  the 
building  on  and  the  preservation  of  land  with  due  regard  for  technical 
sanitary  and  aesthetic  considerations. 

A  country  planning  scheme  should  then  comprise  not  only  roads  and 
the  regulation  of  water  (including  both  regulation  of  brooks  and  streams 
and  drainage),  but  all  building  within  the  whole  local  area  that  consti- 
tutes a  natural,  organic  unit,  and  including  not  only  the  distribution  of 
buildings  and  its  varieties  (residental  districts,  factory  districts  and 
other  districts)  a)  within  the  area  of  the  individual  town,  but  also  the 
distribution  of  building  b)  in  the  areas  between  the  individual  towns, 
under  a  long-range  scheme  which  considers  the  natural  conditions  and 
the  suitability  of  individual  landscapes,  be  it  for  centres  of  traffic,  sea- 
ports, factory  towns,  such  towns  as  in  ancient  buildings  or  scenery  or  in 
both  have  extraordinary  aesthetic  values,  etc.  Under  an  effective  country 
planning  the  question  of  building  on  land,  the  protection  of  old  beautiful 
buildings  and  the  question,  which  is  continually  growing  more  insistent, 
that  of  the  protection  of  nature. 

In  England  the  new  comprehensive  Town-  and  Country  Planning  Act 

.to  a  wide  extent  gives  powers  to  plan-buildings  and  to  deal  effectively 

and  on  broad  lines  with  the  division  of  land  for  various  purposes  and  for 

the  protection  of  natural  scenery  in  the  country.  (10  &  11  Georg  6,  Ch.  51, 

August  6th). 

In  earlier  ages  building  was  subject  to  a  much  firmer  control  than  it 
is  in  the  present  age.  In  their  heyday  the  guilds  contributed  considerably 
towards  discipline  and  uniformity  of  building.  The  eminent  craftsman's 
work,  performed  by  the  members  of  the  guilds,  not  only  guaranteed 
genuine  and  honest  workmanship  in  every  detail,  but  also  a  certain 
uniformity  and  harmony  of  building  generally  through  the  use  of  certain 
standard  types,  which  had  through  centuries  of  experience  proved 
serviceable  and  handsome.  The  mediaeval  towns  with  their  characteristic 
and  handsome  aristocratic  houses,  town-halls  and  churches  give  evidence 
of  the  high  standard  of  craftsmanship  created  by  the  guilds.  It  was  not 
the  great  masses  of  the  people,  but  an  elite  within  a  branch  of  trade 
aspiring  to  progress  in  technique,  the  leading  masters  of  the  guilds,  who 
created  this  beauty  in  the  towns  of  the  Middle  Ages  and  educated  the 
common  people  so  that  they  became  able  to  admire  it.  But  at  the  same 
time  another  sort  of  elite,  the  spiritual  great  power  of  the  Middle  Ages, 
the  Church,  influenced  the  people  in  the  sarrie  direction,  improving  and 
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educating  it.  The  prelates  of  the  Church  were  then  the  leaders  in  intel- 
lectual life;  and  they  were  refined  cultivators  of  the  fine  arts.  When 
through  these  eminent  leaders  the  Church,  in  the  midst  of  a  barbaric 
age  succeeded  in  collecting  taxes  from  the  princes  and  the  people,  it 
used  the  copious  funds  acquired  in  this  way  to  engage  the  services  of  the 
most  eminent  craftsmen  and  artists,  who  created  the  great  works  of  art, 
the  Romanesque  and  Gothic  churches,  which  in  an  age  so  deficient  in 
culture  as  the  present  one  provide  a  sanctuary,  a  world  of  beauty,  in 
which  we  may  seek  refuge  from  the  ugly  and  discordant  building- 
masses  which  apart  from  these  surround  us  everywhere  in  the  towns 
of  to-day.  But  after  these  two  factors,  the  Church  and  the  crafts,  had 
for  centuries  co-operated  in  improving  building  in  the  towns  they  were 
joined  by  a  third  elite,  that  of  the  nobility,  which  in  the  course  of  the 
15th,  16th  and  17th  centuries  created  a  profuse  architectural  culture  in 
manors  and  castles,  which  constitutes  our  second  place  of  refuge  in  an 
age  devoid  of  beauty;  and  ultimately  the  absolute  monarchy,  as 
mentioned  above,  centred  all  efforts  at  harmonious  building  in  its  firm, 
controlling  hand.  Under  the  absolute  monarchy  it  is  also  a  small  elite 
that  takes  the  lead  and  plans  out  things.  The  eminent  architects  who 
had  power  and  directed  the  development  under  the  absolute  monarchy 
made  their  influence  felt,  partly  through  their  own  examples  as  master 
builders  to  the  princes,  partly  as  makers  of  town-planning  schemes,  and 
partly,  and  this  was  frequently  the  case,  as  censoring  authorities.  To 
these  three  capacities  of  the  said  elite  we  owe  the  fact  that  the  general 
character  of  the  parts  of  towns  still  remaining  from  the  17th  and  18th 
and  the  beginning  of  the  19th  centuries  is  so  harmonious  and  handsome. 
After  the  damage  to  the  city  of  Copenhagen  in  the  war  with  England 
in  1807,  when  a  great  number  of  new  houses  had  to  be  built,  it  was 
ruled  by  ordinance  of  April  12,  1809,  that  all  designs  for  buildings  to 
be  erected  in  the  city  of  Copenhagen  should  in  future  first  be  revised  by 
the  city  architect  and  then  approved  by  the  building  inspector-in-chief. 
The  institution  of  this  censorship  was  occasioned  by  experiences  acquired 
during  the  preceding  period,  namely,  of  the  whole  wasteful  and  tasteless 
manner  in  which  building  had  been  conducted  after  the  fire  of  Copen- 
hagen in  1795.  This  was  stopped  by  the  censorship  introduced  in  the 
above-named  ordinance.  Even  the  colour  of  the  houses  was  subject  to 
this  censorship,  see  the  above-named  ordinance  April  12,  1809. 

Under  the  rule  of  democracy  and  liberalism  the  elite  lost  its  control 
of  building.  The  result  became,  as  it  was  bound  to  become  when  a 
majority  of  persons  of  mediocre  gifts  and  of  dunces  is  allowed  freely  to 
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do  as  it  pleases  with  building,  assisted  by  a  great  number  of  incapable 
master  builders  and  architects:  the  present  days'  monotonous,  banal, 
depressing  town  community.  One  point  that  is  characteristic  of  the  build- 
ings of  to-day,  which  also  applies  to  most  of  the  so-called  "functional" 
houses,  in  contrast  to  the  building  of  the  past,  which  was  controlled  by 
an  elite,  is  the  lack  of  any  particular  features  and  beauty.  The  houses  of 
the  present  age  have  no  soul. 

We  come  then  to  the  following  conclusion:  the  elite  must  again  take 
control  in  this  as  in  the  other  domains.  Unlimited  democracy  and 
Liberalism  with  their  numerous  aberrations  must  be  given  up,  if  civilisa- 
tion is  to  be  saved.  This  change  can,  however,  only  be  brought  about  by 
a  change  in  the  local  and  central  governments  of  the  country. 


CHAPTER  3  3 

LOCAL  GOVERNMENT  AND   ITS   RELATION  TO 

CENTRAL  GOVERNMENT 

* 

Under  the  system  of  law  now  prevailing  in  the  various  countries,  the 
environment  problem  is  not  only  dispersed  among  the  numerous  districts 
and  counties — e.  g.  in  Denmark  among  1400  boroughs  and  parishes,  and  22 
counties;  they  are  also  split  up  under  the  central  government  of  the 
country.  The  laws  on  housing — dealing  with  the  designing  and  construc- 
tion of  dwellings  in  the  various  districts — are  in  Denmark  administered 
by  the  Home  Office.  The  preservation  of  ancient  buildings  comes  under 
another  office,  the  Ministry  of  Education.  The  protection  of  natural  areas 
and  certain  problems  concerning  buildings  arising  in  this  connection 
belong  to  a  third  office,  the  Ministry  of  State,  and  is  further  divided 
among  a  number  of  local  authorities,  official  Preservation  Trusts,  where 
the  non-expert  members  chosen  by  the  parish  and  borough  councils  are 
in  the  majority.  Roads  are  managed  by  a  fourth  department,  the  Mini- 
stry of  Public  Works.  Waterways  and  irrigation  are  in  charge  of  a  fifth 
department,  the  Ministry  of  Agriculture. 

All  these  problems:  construction  of  roads,  regulation  of  waterways, 
drainage,  building — the  distribution  of  buildings  in  each  town  and  among 
the  different  towns — the  preservation  of  buildings  and  areas  of  natural 
beauty,  are  closely  related,  and  therefore  (1)  they  must  be  dealt  with  in 
the  central  government  of  the  country  by  one  expert  authority  under  one 
and  the  same  ministry.  All  the  different  laws  now  existing  on  building, 
housing,  protection  of  nature,  waterways,  roads,  town-planning  should, 
with  due  regard  to  each  problem,  be  gathered  into  one  joint  code  of 
laws.  All  these  laws  should  be  taken  from  the  five  ministries  under  which 
they  are  now  scattered  and  should  be  gathered  under  one  Ministry  for 
the  planning  and  the  planned  treatment  of  towns,  buildings  and  the 
surrounding  country  side.  The  task  of  this  central  authority  will  be, 
partly  to  work  out  a  joint  code  of  laws  on  these  questions,  partly  to 
ensure  a  certain  administrative  control  of  these  matters.  Besides  the 
central  authority  (2)  a  number  of  large  municipalities  must  be  organised, 
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as  shown  above,  provinces  (comprising  several  counties)  where  technical 
experts  in  co-operation  with  the  central  authority,  the  ministry,  work  out 
a  plan  for  each  province. 

For  each  province  tliere  must  be  a  supreme  administrative  leader  with 
some  title  such  as  prefect  or  governor,  who  must  be  vested  with  much 
greater  authority  than  the  county  sheriffs  at  present,  and  he  shall  not 
in  his  decisions  on  technical  questions  be  hindered  by  any  such  body  as 
the  present  county  council.  A  body  called  province  council  will  still  exist, 
but  (1)  it  will  be  merely  advisory  and  will  have  no  authority  to  take 
decisions  except  on  the  essential  financial  questions,  the  decisive  power 
in  all  technical  matters  will  lie  with  one  person  only:  the  prefect;  and 
(2)  in  contradistinction  to  present  county  councils  it  will  consist  exclu- 
sively of  competent  experts,  so  that  their  advice  will  really  be  of  use  to 
the  sheriff.  These  new  province  councils  will  therefore  be  chosen  by 
organisations  conversant  with  the  matters  in  hand.  To  carry  out  in 
practice  the  work  mentioned  the  sheriff  will  have  a  staff  of  technicians 
in  the  various  domains  such  as  road-making,  hydraulic  engineering, 
building,  architecture,  town-planning  etc. 

On  the  central  board  in  the  ministry  there  will  be  an  expert  authority 
to  plan  and  construct  the  main  roads  of  the  country,  and  to  create,  in 
co-operation  with  the  technicians  of  the  provincial  boards,  a  main  plan 
for  the  highways  and  by-ways  to  be  constructed  by  the  technicians.  In 
the  ministry  there  must  be  hydraulic  engineers  in  charge  of  the  more 
important  regulations  of  waterways,  harbour  works  etc.  in  the  provinces, 
experts  on  housing,  town-planning  and  preservation  of  green  areas, 
experts  who  are  able  to  form  a  comprehensive  view  of  the  whole  of  the 
building  and  preservation  to  be  undertaken  throughout  the  country  and 
to  work  out  regulations  giving  directions  for  the  whole. 

Also  many  other  tasks,  such  as  the  care  of  schools,  hospitals  and 
public  welfare,  which  under  the  present  law  are  in  the  charge  of 
numerous  small  districts,  will  be  dealt  with  in  a  more  rational  and 
economical  manner  when  they  are  administered  by  the  provincial 
prefect.  We  often  see  nowadaj^s  in  the  municipal  districts  and  parishes 
how  much  depends  on  haphazard  and  fortuitous  circumstances,  how 
personal  and  political  influence  make  themselves  felt  in  a  manner  that  is 
not  always  conducive  to  the  best  solution  of  the  important  problems. 
Experience  has  shown,  for  instance,  how  a  particularly  aggressive  doctor 
in  a  certain  district,  by  utilizing  his  personal  influence  with  the  local 
parish  council  etc.  to  the  utmost,  may  succeed  in  having  a  hospital 
erected  in  his  locality,  though,  if  the  thing  is  considered  rationally  in 
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accordance  with  country  planning,  there  is  no  real  need  of  such  a  hospital. 
Wc  may  see  how  an  energetic  headmaster  is  able  to  arouse  a  wave  of 
local  patriotism  in  the  county  council  and  the  local  press  in  favour  of 
establishing  a  secondary  school,  although  the  country  already  has  loo 
many  secondary  schools,  and  so  forth. 

If  local  rule  is  divided  into  large  provinces  and  a  comprehensive  plan 
is  made  for  the  whole  province,  including  such  questions  as  the  most 
appropriate  placing  of  schools,  hospitals,  old  age  homes,  these  little  local 
pushers  will  not  have  nearly  so  much  opportunity  to  use  their  elbows 
as  under  present  conditions  with  1400  small  democratically-governed 
urban  and  rural  districts — especially  as  in  the  provinces  they  will  have 
to  face  officials  who  in  expert  knowledge  are  their  equals,  the  prefect  and 
his  staff  of  engineers  and  technicians. 

When  in  future  all  municipal  matters  are  placed  under  the  admini- 
stration of  the  new  provincial  authorities,  it  will  of  course  be  necessary 
for  the  prefects  to  have  a  much  larger  staff  of  competent  officials  than  is 
now  the  case.  But  even  though  each  of  the  large  provinces  here  suggested 
would  require  an  extensive  technical,  legal  and  other  expert  staff  and 
suitable  offices,  such  a  reform  of  local  government  would  certainly  mean 
a  considerable  simplification  in  the  handling  of  all  matters  and  in  the 
whole  administrative  apparatus.  If  all  matters  pertaining  to  housing, 
preservation,  roads  and  waterways,  schools  and  hospitals  are  placed 
under  the  prefect  and  the  provincial  council  and  its  various  technical 
offices,  under  the  central  control  of  a  ministry,  the  following  municipal 
and  government  offices,  councils,  commissions,  boards  and  committees 
could  be  abolished  and  their  offices  laid  down:  the  majority  of  the 
present  county  councils  (f.  i.  the  now  existing  22  Danish  counties  being 
reduced  to  7  provinces),  the  1400  now  existing  town  councils  and  parish 
councils  with  their  mayors,  chairmen,  aldermen,  other  officials  and 
clerical  staff,  together  with  the  numerous  attendant  municipal  committees 
and  commissions. 

Enormous  costs  are  involved  for  the  Danish  community  by  each  of 
the  1400  urban  and  rural  municipalities  having  its  own  department  for 
the  administration  of  schools,  hospitals,  buildings,  fire-service,  rates  and 
taxes,  accounts  etc.  with  a  corresponding  large  staff  of  Civil  Servants. 
Not  only  the  numerous  offices  and  officials  involve  an  unreasonably  large 
expenditure;  to  this  must  be  added  the  greatly  increased  costs  of  the 
many  scattered  works  of  construction,  purchase  of  materials  etc.  Taking 
for  instance  the  construction  of  hospitals,  schools,  roads,  the  organisation 
of  fire-service  etc.,  a  board  of  experts  governing  a  whole  province  could 
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by  means  of  standardization,  mass  production  and  mass  purchases  work 
on  a  much  more  economical  basis  and  gain  the  many  other  advantages 
of  simplification,  while  under  the  present  system  a  much  larger  ex- 
penditure is  involved  when  1400  parish  councils  and  town  councils  with- 
out expert  advice  have  to  tackle  all  these  problems  without  any  plan  or 
order,  so  to  speak. 

It  is  well  known  that  under  the  autocracy  of  the  hereditary  absolute 
monarchs  there  was  much  corruption,  both  in  the  bestowing  of  offices 
and  in  the  practical  administration.  The  bribing  of  ministers  of  the 
crown  was  fairly  prevalent,  especially  in  the  earlier  periods  of  absolute 
monarchy,  and  in  some  states  more  than  in  others.  Offices  were  often 
granted  to  imcompetent  relatives  or  favourites  of  those  in  authority.  In 
this  respect,  however,  democracy  is  not  much  better  than  monarchy.  In 
countries  such  as  France  and  Italy  it  has  been  fairly  common  under 
democracy  that  deputies  by  the  help  of  the  ministers  of  their  party 
secured  remunerative  posts  for  their  friends  and  relations,  and  this 
system  of  favouritism  often  required  the  maintenance  of  old,  or  the  crea- 
tion of  new  offices  to  meet  the  demands  of  a  number  of  more  or  less 
superfluous  officials*).  Great  political  scandals,  such  as  the  Stavisky- 
affair  in  France  and  the  Nasi-afiair  in  Italy,  disclosed  extensive  corrup- 


^)  A.  Leroy-Beaulieu  has  already  in  the  19.  century  said  with  a  view  to 
French  democracy:  "Instead  of  constant!)'  growing  more  noble,  politics  are 
again  tending  towards  corruption,  debasement,  to  defile  the  hands  which  are 
taking  part  in  it  and  the  men  who  earn  their  Uving  by  it.  Its  sitrife  and  struggle 
have  become  so  embittered  and  so  coarse,  that  by  their  violence  and  their 
plots  they  must  arouse  abhorrence  in  all  noble  and  just  natures.  The  elite  of 
the  nation  no  longer  feel  drawn  to  politics,  far  from  it,  the  elite  in  more  than 
one  nation  already  show  a  tendency  to  withdraw.  The  art  of  politics  is 
gradually  becoming  a  handicraft  for  those  men  who  are  not  able  to  succeed 
in  other  walks  of  life,  or  for  adventurers  who  want  to  make  their  fortune  in  a 
hurry.  It  is  an  industry,  to  succeed  in  which  one  needs  less  of  intelligence 
and  knowledge  than  of  audacity  and  a  talent  for  intrigue. 

As  the  general  franchise  is  extended  and  the  political  scene  is  overflowed 
by  democracy,  Europe  is  threatened  by  a  renewal  of  many  of  the  abuses,  which 
liberahsm  claimed  to  have  abolished  for  ever.  "We  are  in  danger  of  seeing 
reYived  all  the  worst  malpractices  of  I'Ancien  Regime,  favouritism,  nepotism, 
corruption,  stock-jobbing,  stale-mendicancy,  rifling  of  state  funds,  trade  with 
posts  and  favours,  in  a  word,  the  whole  train  of  ugly  vices  found  in  the 
absolute  monarchies — we  may  see  them  revived  under  the  mask  of  democracy 
a;nd  protected  by  liberty.  The  main  difference  is  merely  that  these  abuses  will 
no  longer  support  courtiers  or  cringing  aristocrats,  but  will  benefit  plebeians 
and  enrich  the  courtiers  of  the  people." 
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lion.  Although  the  former  minister  Nasi  was  sentenced  to  imprisonment 
for  embezzlement  and  abuse  of  official  power,  his  electors  in  Sicily  kept 
on  voting  him  into  the  Chamber  of  Deputies  time  after  time,  because  he 
had  to  a  wide  extent  secured  for  his  electors  personal  economic  advant- 
ages. In  the  U.  S.  A.  too,  particularly  in  the  government  of  the  single 
states,  widely  ramified  corruption  has  often  been  disclosed.  The  Tam- 
many Hall  gang  in  New  York  is  the  most  glaring  example,  but  only  one 
among  many  other  more  or  less  blatant  instances.  In  the  North-European 
countries  political  central  government  under  democracy  may  be  said  to 
be  on  the  whole  without  corruption,  at  least  it  does  not  exist  to  the 
degree  or  in  the  blatant  forms  as  in  the  countries  just  mentioned.  But 
a  case  like  the  Alberti-affair  in  Denmark  (1908),  where  a  Minister  of 
Justice  was  found  guilty  of  embezzlement  and  forgery,  and  where  it  was 
found  that  during  his  time  as  minister  he  had  to  a  large  extent  favoured 
friends,  electors  and  business  relations,  shows  that  we  in  the  Nordic 
countries  should  not  feel  too  self-righteous  on  this  account  as  compared 
with  other  countries.  Nor  can  we  deny  that  members  of  parliament  here 
sometimes  have  a  certain  influence  on  the  granting  of  offices,  nor  thai 
such  members  are  sometimes  in  various  indirect  ways  economically 
dependent  on  the  party  whip  and  party  funds.  Taken  as  a  whole,  how- 
ever, it  may  be  asserted  that  central  government  under  democracy  in  the 
Nordic  countries  has  been  less  corrupt  than  under  democracy  in  the 
South -European  countries.  But  it  cannot  be  denied  that  under  local 
government  in  the  many  small  urban  and  rural  districts  things  have 
come  to  pass  which  show  in  an  unmistakable  manner  that  the  public 
municipal  interests  and  private  economic  interests  are  not  always  kept 
rigidly  apart,  and  that  there  are  many  cases  of  fraud  against  the  parishes 
and  boroughs.  The  ultimate  reason  for  this  may  often  be  found  in  lack 
of  expert  knowledge  in  the  town  and  parish  councils  and  a  consequent 
lack  of  competence  in  management  and  in  keeping  accounts.  And  it  can- 
not be  denied  that  sometimes  local  municipalities  have  undertaken  public 
works  for  which  there  was  no  need,  have  started  industrial  concerns 
which  soon  after  broke  dowTi,  involving  the  district  in  heavy  losses, 
that  sometimes  enterprises  have  been  permitted  or  favoured  (especially 
buildings)  which  from  an  economic  viewpoint  were  not  necessary, 
and  in  such  instances  a  well-founded  suspicion  might  arise  that  public 
and  private  interests  have  not  been  kept  strictly  apart^). 

1)  It  should  be  noted  that  the  above  mentioned  cases  of  disorder  and  corrupt 
practices  in  the  municipalities  have  taken  place  no  matter  which  poHtical 
party  had  the  majority  and  was  in  power  in  the  local  councils,  for  instance 
under  both  conservative,  Hberal  and  socialist  governments. 
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The  unsatisfactory  aspects  of  local  government  under  democracy  are 
not  peculiar  to  Denmark.  We  find  them  in  all  modern  states,  and  criticism 
is  everywhere  sharp.  It  is  no  wonder  that  people  sometimes  take  strong 
measures  to  get  rid  of  this  form  of  government.  In  the  town  of  Dayton 
in  the  United  States  it  was  finally  decided  (in  1917)  to  nominate  a  City 
Manager,  a  man  who  with  absolute  authority  was  to  undertake  the  whole 
administration  of  the  town  without  the  co-operation  or  control  of  a  town 
council  or  any  other  political  body.  They  no  longer  had  either  the  time  or 
the  money  for  such  things  in  Dayton.  The  City  Manager's  administration 
of  all  municipal  matters  in  Dayton  has  been  so  successful  that  a  number 
of  other  towns  have  followed  the  example.  As  we  shall  see,  not  only  the 
municipalities  need  a  City  Manager  and  the  abolition  of  town  councils, 
the  state  too  needs  a  State  Manager  to  control  and  manage  all  the  affairs 
of  the  state  without  the  non-expert  interference  of  political  bodies. 

A  deplorable  feature  of  local  government  in  several  democratic  coun- 
tries is  the  custom  of  appointing  a  man  to  a  certain  post  because  of  his 
party  politics  rather  than  because  of  his  ability  to  fill  that  particular 
office.  This  malpractice  has  of  late  years  become  so  prevalent  in  some 
countries  that  it  is  now  the  usual  thing  in  the  municipalities  for  all 
positions  of  importance  (such  as  school  inspector,  headmaster,  clerk  to 
the  town  council,  probation  officer  etc.)  to  be  given  only  to  persons  who 
embrace  the  political  opinion  of  the  majority,  and  without  taking  into 
account  the  candidate's  personal  qualifications.  Promotion  inside  the 
departments  is  also  often  dependent  on  political  adherence.  Even  in  state 
departments  appointment  to  offices  in  accordance  with  political  views  is 
not  unknown. 

Such  politically  determined  appointments  under  democracy  are  a 
canker  in  society.  This  serious  abuse  of  power  will  gradually  destroy  the 
confidence  among  the  best  of  the  people  that  education  and  expert 
knowledge  constitute  the  only  road  to  progress.  And  in  the  long  run  it  is 
detrimental  to  society  that  the  posts  are  not  filled  by  the  best  qualified 
men. 


Local  government  in  small  districts  such  as  provincial  towns  and 
parishes  in  older  times  fulfilled  a  mission.  The  distance  from  town  to 
town  was  at  that  time  considerable  because  of  the  slow  means  of  traffic; 
small  towns  and  parishes  must  therefore  necessarily  to  a  large  extent  be 
left  to  manage  their  own  administration. 

The  central  government  had  no  direct  or  practical  contact  with  local 
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conditions  in  the  various  parts  of  the  country,  and  therefore  the  decisions 
of  the  central  government  might  sometimes  be  somewhat  unpractical 
and  ill-advised.  The  town  councils,  on  the  other  hand,  knew  local  condi- 
tions in  an  intimate  and  personal  manner,  and  were  therefore  often  able 
to  take  useful  action  to  counteract  objectionable  practices.  Local  municipal 
government  was  undoubtedly  at  its  peak  in  the  16th  and  17th  centuries, 
when  the  town  councils,  aldermen  and  mayors  were  chosen  among  the 
best  men  of  the  town,  the  most  prominent  and  esteemed  tradesmen  among 
the  citizens.  As  an  illustration  of  this  excellent  aristocratic  form  of  town 
government  may  be  mentioned  the  English  towns'  effective  action  against 
the  guilds  and  their  abuses  in  the  17th  and  18th  centuries,  w^hile  the  auto- 
cratic princes  on  the  Continent  and  their  central  governments  had  no 
such  contact  with  or  knowledge  of  the  practical  effects  of  the  guilds  in 
the  various  local  districts,  and  were  therefore  unable  to  counteract  their 
malpractices  in  the  same  vigorous  manner,  (see  above  pp.  476-83).  Whereas 
the  English  towns  in  the  17th  and  18th  centuries  were  governed  by 
councils  and  aldermen  chosen  among  the  most  honoured  and  prominent 
citizens.  • 

The  enormous  technical  development  of  our  day  must  necessarily 
influence  legislation  in  the  domain  of  local  government.  Everywhere  this 
development  is  re-shaping  the  rules  and  institutions  of  the  law.  The 
forms  of  government  adopted  in  the  17th.,  18th.  and  first  half  of  the  19th. 
centuries  are  no  longer  usable  or  practical.  The  distances  from  town  to 
town  have  been  immeasurably  reduced  by  the  intensive  technical  deve- 
lopment in  the  means  of  traffic,  by  railways  and  motor-cars.  In  the  20th. 
century  it  is  a  hundred  times  easier  than  in  the  17th.,  18th.  and  19th. 
centuries  for  a  central  government  to  get  into  personal  contact  with 
localities  in  all  parts  of  the  country,  particularly  with  the  enormous 
development  of  motor-cars.  A  provincial  government,  in  the  provinces  as 
suggested  above,  for  instance  in  the  Isle  of  Funen  (which  is  about  the 
size  of  greater  London),  or  the  northern  half  of  Sealand,  could  easily  by 
the  modern  means  of  transport  keep  in  personal  and  practical  contact 
with  all  questions  concerning  roads,  haibours,  schools,  hospitals  and 
housing  within  its  province.  Therefore  the  present  municipal  organisa- 
tion with  its  1400  small  rural  and  urban  district  councils  must  be  said — 
also  for  reasons  of  traffic  and  communication — to  be  an  obsolete  form  of 
administrative  division  and  local  government.  The  reasons  which  in  the 
16th.,  17th.,  18th.,  and  partly  in  the  19th.  centuries  might  speak  for 
government  of  the  country  by  means  of  many  small  districts — w^hich  were 
at  that  time  efficient^  managed — no  longer  apply. 


CHAPTER  34 

MUNICIPAL  AND   STATE  FINANCES  UNDER 
UNLIMITED  DEMOCRACY 

During  the  19th  and  20th  centuries  experience  in  all  countries  has 
shown  that  democratic  government  in  the  State  and  municipalities 
is  very  costly.  In  Denmark  too  the  introduction  of  the  general  franchise 
in  central  and  local  government  shows  the  same  traits  common 
to  all  countries:  an  enormous  increase  in  state  and  municipal  expendi- 
ture, and — in  spite  of  huge  increases  in  income  and  property  taxes — the 
debts  incurred  by  both  state  and  municipalities  were  greatly  augmented. 
To  the  same  degree  that  the  general  franchise  has  been  extended,  public 
expenses  and  public  debts  have  increased. 

As  an  illustration  we  may  consider  Danish  society  in  the  years  1900, 
1916,  1940.  In  the  year  1900  democracy  was  not  yet  ruling  either  in  local 
or  central  government.  In  state  government  it  had  for  years  before  1900 
been  the  custom  that  the  Lower  House  (Folketing),  chosen  by  general 
suffrage,  had  no  influence  upon  the  composition  of  the  cabinet,  and  it 
must  be  admitted  that  during  all  these  years  the  cabinets  largely  con- 
sisted of  prominent  experts  in  various  fields,  and  many  of  these  experts 
remained  ministers  over  a  long  period,  thus  endowing  the  administra- 
tion with  a  certain  measure  of  stability.  At  that  time  members  of  the 
Upper  House  (Landstinget)  were  not  chosen  by  general  vote,  nor  were 
members  of  the  county  councils.  Members  of  the  Upper  House,  town 
councils,  parish  councils  and  county  councils  were  only  in  part  chosen 
by  all  electors  in  accordance  with  general  suffrage,  but  were  elected 
partly  by  persons  having  a  certain  higher  taxable  income. 

This  form  of  government  ended  with  the  year  1900.  In  1901  unlimited 
democracy  gained  greater  influence  in  state  government.  The  parlia- 
mentary system  was  introduced  in  that  year.  It  became  from  that  year 
the  custom  to  let  the  composition  of  the  cabinet  depend  on  the  majority 
in  the  Lower  House.  However,  unlimited  democracy  had  not  gained 
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complete  ascendancy  in  either  central  or  local  government.  The  Upper 
House  was  still  partly  elected  by  the  highest  taxpayers,  and  this  order 
of  things  continued  also  in  the  municipalities.  But  by  Act  of  20th  April, 
1908,  general  franchise  was  introduced  for  elections  to  all  town  and 
parish  councils,  by  Act  of  13th  April,  1916,  to  county  councils  and  by  the 
Constitutional  Act  of  5th  June,  1915  to  the  Upper  House  (Landstinget). 
It  will  therefore  be  interesting  to  examine  the  expenses  and  debts  of 
state  and  municipalities  in  1900,  when  unlimited  democracy  had  not  yet 
penetrated  in  central  and  local  government,  and  then  to  investigate  by 
how  much  public  expenses  and  public  debts  increased  from  1900  to  1916, 
during  which  period  democracy  had  been  partly  victorious,  and  finally 
to  see  by  how  much  expenses  and  debts  increased  during  the  period 
from  1916  to  1940  (choosing  the  last  normal  financial  year,  1939 — 40, 
before  disaster  broke  over  the  country),  i.  e.  an  investigation  of  25  years 
during  which  pure  democracy  ruled  in  central  and  local  government. 

Investigation  shows  the  following  figures: 

During  the  first  period,  the  17  years  from  1900  to  1916,  when  demo- 
cracy had  only  in  part  gained  the  ascendancy,  the  total  public  expenses 
rose  from  164  million  kr.  (£8,200,000)  to  about  466  million  kr. 
(£23,300,000)  that  is,  an  increase  of  about  300  million  kr.  (£15,000,000) 
in  the  course  of  17  years,  or  an  average  increase  of  about  18  million  kr. 
a  year  (£900,000).  During  the  next  period,  the  25  years  from  1916  to  1940, 
when  the  democratic  principle  dominated  completely  both  in  central  and 
local  government,  the  total  public  expenditure  rose  from  about  466  mil- 
lion kr.  (£23,300,000)  to  about  2038  million  kr.  (£101,900,000),  an  in- 
crease of  about  1570  million  kr.  (£78,500,000)  in  the  course  of  25  years, 
showing  an  average  increase  of  63  million  kr.  a  year  ((£3,150,000). 

On  the  whole,  the  above  figures  give  a  true  picture  of  the  rise  during 
the  two  periods  mentioned.  However,  in  order  to  give  an  absolutely 
exact  picture  of  the  development,  taking  into  consideration  the  increase 
in  population,  caused  by  the  general  growth  of  the  population  during 
these  periods,  the  rise  in  expenditure  may  be  calculated  per  inhabitant. 
We  then  arrive  at  the  following  figures:  in  1900  the  public  expenditure 
per  inhabitant  amounted  to  £3,  3  sh.  (30  sh.  state  expenses  and  33  sh 
municipal  expenses);  in  1916  the  total  expenditure  amounted  to  £8  per 
inhabitant  (£4,  3  sh.  state  exp.  and  £3,  6sh.  municipal  exp.);  in  1940  the 
total  per  inhabitant  was  £26.10  S.,  (£12.5S.  state  exp.  and  £14.5  S.  muni- 
cipal exp.).  As  will  be  seen,  the  picture  as  a  whole  is  not  altered  by  these 

*)  £1  is  worh  about  20  Danish  kroner.  1  krone  =  1  shilling.  Kr.  is  the  abbre-sia- 
tion  for  "krone". 
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figures,  they  show  the  same  result  as  the  figures  given  above:  an  in- 
crease in  public  expenditure  already  for  the  period  1900 — 1916 — the 
partly  democratic  period — the  expenditure  for  1916  being  2V2  times 
greater  per  inhabitant  than  that  for  1900;  and  a  still  heavier  increase 
in  expenditure  during  the  period  1916 — 1940 — a  period  of  absolute  demo- 
cratic rule — the  expenditure  in  1940  being  almost  3V2  times  that  of  1916. 
The  period  from  1900  to  1940  taken  as  a  whole  shows  an  enormous 
increase  of  state  and  municipal  expenditure,  viz.  from  £3.3  sh.  per  in- 
habitant in  1900  to  £26.10S.  per  inhabitant  in  1940,  the  figure  for  1940 
being  about  8V2  times  that  for  1900.  Even  if  we  allow  a  considerable 
margin  for  the  devaluation  of  the  Danish  krone,  the  final  result  still 
shows  that  the  total  state  and  municipal  expenditure  per  inhabitant  is 
four  times  that  of  the  year  1900 — after  forty  years  of  unlimited  democra- 
tic rule. 

If  we  examine  the  state  and  municipal  debts,  we  get  the  same  im- 
pression. In  1900  the  debts  totaled  350,9  million  kroner  (£17,545,000), 
(207,9  millions  (£10,395,000)  being  state  debts  and  143  millions 
(£7,150,000)  municipal  debts),  that  is  135,74  kroner  (£6.15.9d.)  per  in- 
habitant; in  1916  the  total  was  904,3  million  kr.  (£45,215,000),  461,0  mil- 
lions (£23,050,000)  state  debt  and  443,3  millions  (£22,165,000)  municipal 
debt,  or  309,58  kroner  (£15.9.6d.)  per  inhabitant;  in  1940  the  total  was 
2586,4  million  kroner  (£129,320,000),  (1337,8  millions  (£66,890,000)  state 
debt  and  1248,6  millions  (£62,430,000)  municipal  debt),  or  672,84  kroner 
(£33.12.10d.)  per  inhabitant.  Even  if  the  devaluation  of  the  krone  is 
taken  into  account,  we  shall  here  arrive  at  the  result  that  public  debts 
per  inhabitant  were  in  1940  2V2  times  bigger  than  in  1900. 

Considering  the  figures  here  set  forth,  it  is  no  wonder  that  the  number 
of  civil  servants  and  other  officials  during  the  time  from  1900 — 1940  has 
been  almost  doubled.  This  means  that  we  have  one  official  for  every 
41  inhabitants,  or  that  the  officials  in  Denmark  constitute  2,  4  per  cent 
of  the  population.  There  are,  however,  great  differences  between  the 
countries  in  this  respect.  In  comparison,  officials  in  Switzerland  con- 
stitute 1,8  per  cent  of  the  population,  and  in  Holland  only  about  1,2  per 
cent. 


If  we  enquire  into  the  nature  of  public  expenditure,  we  shall  find  that 
particularly  two  groups  weigh  heavily  upon  state  and  municipal  finances, 
viz.  social  relief  (old  age  pensions,  other  kinds  of  social  aid,  unemploy- 

The  total  population  of  Denmark  was  in  1901  2,450,000  and  in  1940  3,844,000. 
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ment  relief  etc.)  and  education  (board  schools,  elementary  schools, 
secondary  schools,  higher  institutes  such  as  universities,  technical 
schools,  commercial  schools,  academics  of  arts,  dentists'  colleges,  agri- 
cultural college  etc.  and  grants  to  various  private  schools).  Both  of 
these  items  increased  out  of  all  proportion  in  the  period  from  1900  to 
1940,  and  the  accelerated  and  quite  enormous  rise  of  these  expenditures 
during  the  years  from  1916  to  1940  is  alarming. 

In  1900  the  total  expenditure  for  social  relief  was  no  higher  than 
7  shillings  per  inhabitant.  In  1916  the  same  expenses  ran  to  18  shillings 
per  inhabitant.  But  in  1940  the  social  expenditure  had  risen  to  98  shill- 
ings per  inhabitant. 

In  1900  tlie  total  expenditures  for  education  amounted  to  6  shillings 
per  inhabitant.  In  1916  the  same  expenses  had  risen  to  12  shillings  per 
inhabitant.  But  in  1940  these  expenditures  rose  to  42  shillings  per 
inhabitant. 

Even  if  the  diminished  value  of  the  krone  is  taken  into  account,  the 
expenses  for  social  relief  during  1940  were  almost  seven  times  the  amount 
spent  under  this  item  in  1900,  and  the  expenses  for  education  in  1940 
were  3V2  times  greater  than  in  1900. 

Naturally,  the  Danish  community  has  taken  on  more  social  commit- 
ments during  the  20th  century  than  during  the  19th.  But,  in  the  first 
place,  the  expenses  were  in  themselves  much  too  large,  and,  secondly, 
the  question  remains  whether  the  right  social  burdens  were  taken  on 
and  whether  these  problems  were  solved  in  the  right  manner  by  central 
and  local  authorities.  The  following  investigation  will  serve  to  illuminate 
the  problem. 

In  order  to  be  able  to  meet  this  enormous  increase  of  expenses,  the 
state  was  compelled  to  increase  taxes  again  and  again.  In  1913 — 14  the 
total  revenue  from  state  and  local  taxes  amounted  to  11,9  per  cent  of  the 
national  income.  In  1939 — 40  the  taxes  had  risen  to  23,6  per  cent  of  the 
national  income.  Thus  it  will  be  seen  that  in  this  period  of  absolute 
democratic  rule  taxes  have  been  doubled.  Of  the  total  revenue  from  taxes 
in  1939 — 40  the  main  part  accrued  from  income  and  property  taxes  and 
rates.  The  income  and  property  taxes  in  this  country  have  now  reached 
a  social  breaking  point.  It  has  come  to  a  point  where  the  leaders  in 
business  and  commerce,  i.  e.  those  upon  whom  the  further  development 
of  business  depend,  in  some  cases  have  to  pay  up  to  75  per  cent  of  their 
incomes  in  taxes,  cf.  Act  No.  112  of  18  March  1941,  §  2,  Section  4  a,  and 
often  pay  between  60  and  70  per  cent,  and  such  taxpayers  will  naturally 
conclude  that  it  is  not  worth  while  making  money.  Leaders  of  business 
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concerns  will  feel  that  it  is  not  worth  the  risk  and  the  worry,  the  nervous 
strain,  to  start  new  big  enterprises  or  extend  new  branches.  That  is  the 
social  breaking  point  of  taxation. 


If  we  wish  to  diagnose  an  illness,  we  must  first  of  all  examine  the 
causes.  The  illness  under  which  the  Danish  community  is  suffering,  and 
under  which  most  countries  under  unlimited  democracy  are  suffering, 
the  heavy  financial  strain  on  state  and  municipalities,  derives,  as  far  as 
I  can  see,  from  four  causes,  which  may  be  stated  as  follows:  (1)  Social 
relief  without  return  contributions;  (2)  Grants  and  loans — state  or 
municipal — to  enterprises  that  cannot  survive  on  their  own  strength; 
(3)  State,  borough  and  municipal  trading  carried  on  on  unsound  prin- 
ciples; (4)  Central  and  local  government  is  too  involved,  circuitous  and 
costly. 

In  the  preceding  and  following  exposition  I  have  taken  the  Danish 
society,  its  social  and  financial  relations,  as  an  example  of  the  develop- 
ment in  modern  time  in  a  country  with  a  steadily  increasing  tendency 
to  vmlimited  democracy.  But  the  development  in  this  country  can  be 
talven  as  typical  of  the  development  in  most  civilized  countries  nowadays. 
The  varying  figures  in  the  different  countries  are  as  a  rule  only  propor- 
tionally different. 


1.  SOCIAL  RELIEF  WITHOUT  RETURN  CONTRIBUTIONS 

Under  the  system  of  general  suffrage,  it  may  be  tempting  for  a  party 
politician  to  induce  the  great  masses  of  electors  to  vote  for  him  by 
promising  them  advantages  yielded  by  society  when  his  party  is  in 
power;  and  it  is  well  known  that  the  various  political  parties  have  to 
a  large  extent  tried  to  surpass  one  another  in  this  direction.  During  the 
scramble  for  votes,  it  is  tactically  unwise  to  mention  that  the  population 
will  have  to  give  something  in  return  for  the  benefits  yielded  by  society, 
and  that  it  is  a  duty  for  every  man  to  make  sacrifices  in  return  for  a 
right  or  benefit  received.  The  result  is  that  the  legislation  on  social  wel- 
fare has  developed  along  the  line  of  social  relief  without  any  return 
contributions. 

I.  First  and  foremost  this  is  true  of  the  old  age  pension.  It  is  given  to 
the  population  by  state  and  municipalities  in  the  form  of  a  direct  gift 
without  any  compensation  whatsoever.  In  1940,  184.200  persons  received 
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old  age  pension  and  the  cost  to  the  state  was  127,5  million  kroner  (about 
£6,400,000).  In  1947  this  expenditure  had  risen  to  c.  303  million  kroner 
(£15.000.000).  The  population  of  Denmark  is  now  4  millions. 

Relief  yielded  in  cases  of  illness,  accident,  disablement  and  unemploy- 
ment is  to  some  extent  based  on  the  principle  of  insurance,  the  population 
itself  contributing  a  certain  amount.  But  even  here  the  state  and  munici- 
palities pay  about  half  the  expenses.  To  this  must  be  added  all  public 
welfare  work  in  its  many  different  aspects,  such  as  social  relief,  poor 
relief,  special  relief,  children's  welfare  etc.,  yielded  without  any  compen- 
sation whatever  and  amounting  to  about  15  million  £  per  annum.  The 
whole  system  of  public  relief  involved  an  expenditure  of  c.  20  million  £ 
per  annum  for  the  Danish  state  and  municipalities  in  1940,  in  1947  c.  40 
million  £.  By  far  the  greater  part  of  this  amount  is  paid  without  any 
return  contribution  whatsoever  on  the  part  of  the  population. 

This  social  relief  system  entails  a  serious  overstrain  on  the  state 
finances;  it  has,  however,  also  another  effect,  which  may  socially 
be  even  more  serious:  it  is  apt  to  bring  about  a  weakening  of  the  charac- 
ter of  large  sections  of  the  population.  There  are  many  things  of  value  in 
this  world,  such  as  technics,  art,  science,  but  in  society  the  most  valuable 
of  all  is  that  quality,  without  which  all  other  things  are  as  naught: 
character.  In  the  long  run  a  people's  character  is  weakened  by  the  free 
distribution  of  benefits  without  any  return  contribution:  it  also  has  a 
deteriorating  effect  that  such  benefits  can  be  distributed  only  because 
the  most  capable,  hard-working  and  thrifty  part  of  the  population  pay 
for  these  donations  to  the  masses  by  so  great  sacrifices,  by  so  heaw 
taxation  that  enterprise,  industry  and  thrift  no  longer  receive  their 
proper  recompense. 

There  can  be  no  doubt  that  the  soundest  principle  for  a  people  in  the 
long  run — both  for  its  finances  and  for  its  character — is  that  every  per- 
son in  the  community  without  exception  between  the  ages  of  18  and 
70  pays  a  certain  weekly  or  monthly  amount  out  of  his  w^ages  as  an 
insurance  against  illness,  disablement,  unemployment  and  old  age.  The 
simplest  and  cheapest  arrangement  will  probably  be  that  on  each  per- 
son's tax-paper  a  small  amount  is  added  for  insurance  against  each  of 
the  following:  illness,  disablement,  unemployment  and  old  age.  These 
amounts  must  be  fixed  on  a  sound  insurance  basis,  so  that  together  with 
a  certain  contribution  from  the  State  they  will  be  adequate  to  cover  all 
expenses  payable  to  the  individual  in  case  of  illness,  disablement,  un- 
employment and  attaiimient  of  the  age  of  70. 

It  is  onlv  reasonable  that  the  State  should  contribute  to  this  general 
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social  insurance  against  ill-health,  unemployment,  invalidity  and  old 
age  as  well  as  to  the  ordinary  poor  relief.  The  state  contributions  will 
be  derived  from  taxation,  and  in  this  manner  a  certain  feeling  of  soli- 
darity will  be  created  between  the  wealthy  and  people  of  smaller  means, 
a  stress  is  laid  on  the  social  duty  of  the  former  to  aid  the  latter.  When 
a  general  public  insurance  has  been  organised  along  the  lines  indicated, 
the  whole  administration  of  social  relief  will  be  simplified,  the  conditions 
for  obtaining  relief  will  be  few  and  easily  handled,  and  the  1400  more  or 
less  inefficient  municipal  councils  will  no  longer  be  in  charge  of  these 
matters,  which  will  be  handled  by  entirely  unpolitical,  technically  trained 
and  experienced  experts  in  the  governments  of  the  large  provinces;  as  a 
result  it  will  be  possible  to  save  a  considerable  part  of  the  money  now 
spent  on  social  relief. 

If  each  person  between  the  ages  of  18  and  70  in  Denmark  contributed 
1  shilling  per  week  towards  a  pension  payable  at  the  age  of  70,  every 
person  of  70  would,  in  accordance  with  an  ordinary  insurance  computa- 
tion, be  able  to  obtain  an  old  age  pension  of  100  £  per  annum.  And  if 
every  person  between  18  and  70  pays  merely  3d.  more  per  week,  i.  e. 
1  shilling  3d.,  every  septuagenarian  will  be  able  to  obtain  an  old  age 
pension  of  125  £. 

It  will  make  a  great  difference  whether  the  pension  age  is  fixed  at 
70  or  at  65  years,  as  is  shown  by  the  following:  if  the  age  of  65  is  chosen, 
the  annual  old  age  pension  will  be  only  53  f  with  a  weekly  premium 
of  1  shilling,  and  66  £  if  the  weekly  premium  is  1  shilling  3d., — while 
if  the  pension  age  is  fixed  at  70,  the  corresponding  amounts  will',  as 
mentioned,  be  100  £  and  125  £. 

II.  However,  it  is  not  only  in  the  domain  of  material  benefits,  public 
welfare,  that  the  state  and  municipalities  donate  the  population  with  a 
number  of  advantages  without  any  kind  of  return.  This  is  true  also  in 
the  domain  of  spiritual  benefits.  Such  advantages  as  schools  and  libraries 
are  also  freely  open  to  the  public  who  give  no  contribution  in  return. 

In  the  elementary  municipal  schools,  education  (from  the  7th  to 
the  14th  year)  is  entirely  free  (cf.  Act  No.  160  of  18  May  1937).  In  former 
times  there  were  among  the  board  schools  both  pay- schools  and  free- 
schools,  the  more  advanced  and  well-to-do  among  the  working  classes 
deemed  it  an  honour  to  have  their  children  attend  the  pay-schools.  The 
payment  was  not  large,  in  present-day  money  4  shillings  per  month; 
but  it  was  sufficient  to  make  the  more  enlightened  among  the  masses 
appreciate  the  advantage  of  a  good  education,  and  they  found  it  right 
and  proper  to  pay  something  for  this  benefit.  Instead  of  abolishing  this 
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small  monthly  payment,  it  should  have  been  made  the  general  practice 
in  all  board  schools,  and  at  the  same  time  it  could  have  been  graduated 
in  accordance  with  the  income  of  the  parents.  Now,  on  the  contrary,  we 
see  the  absurd  thing  that  many  children  of  wealthy  parents  all  over  the 
country  go  to  board  schools  without  paying  a  penny  for  their  schooling. 
In  the  intermediary  and  secondary  schools,  a  school-fee  is  generally 
paid  corresponding  to  the  parents'  income.  But  if  their  income  does  not 
exceed  £200  per  annum,  the  schooling  is  free.  Even  for  parents  with  an 
income  below  200  £,  it  would  not  make  much  difference  if  they  had  to 
pay  a  small  school — fee  in  both  elementary,  intermediate  and  secondary 
schools;  but  for  the  state  and  municipal  finances  such  a  small  minimum 
fee  payable  in  all  schools  would  make  a  great  difference.  And  for  larger 
incomes  the  school — fee  ought  to  be  augmented. 

Besides  this  wide-spread  free  education,  one  of  the  heaviest  items  on 
the  state  and  municipal  budget  for  education  is  the  establishment  of 
new  secondary  schools  or  "gymnasia",  for  which  there  is  no  real  need 
in  the  community.  In  former  times  there  were  only  a  small  number  of 
state  schools  taking  pupils  up  to  the  matriculation  examination,  and 
every  year  a  limited  number  of  undergraduates — a  fitting  number  to 
fill  the  professions — were  passed  on  to  the  universities  to  continue  their 
studies.  But  of  late  years,  not  only  has  the  state  erected  a  number  of 
new  gymnasia,  but  several  boroughs  have,  from  exaggerated  local  pa- 
triotism and  misplaced  ambition,  established  new  gymnasia  or  secondary 
schools.  The  result  is  that  the  number  of  matriculated  students  has 
increased  from  about  400  in  1900  to  about  2400  in  1942 — a  number  that 
is  out  of  all  proportion  to  the  increase  in  population  (2V2  millions  in- 
habitants in  1900,  4  millions  in  1942)  The  result  is  a  constantly  increasing 
academic  proletariat.  It  is  to  be  foreseen  that  in  five  or  six  years  there 
will  be  a  serious  surplus  of  both  doctors  and  lawyers. 

Specially  talented  and  intelligent  children  of  poor  parents  should  have 
every  kind  of  assistance  from  the  state,  they  should  have  access  to  a 
free  education  throughout  school  and  university,  and  they  should  be 
supplied  with  free  board  and  lodging  during  their  years  of  study. 
Financially  this  would  mean  no  great  expense  to  the  state,  as  the  spe- 
cially talented  and  intelligent  constitute  but  a  very  small  percentage  of 
the  population.  By  the  present  unsatisfactory  arrangement,  however, 
state  and  municipalities  maintain  a  number  of  expensive  gymnasia, 
giving  a  free,  or  almost  free,  education  to  a  mass  of  tolerably  intelligent 
children  of  poor  parents.  This  type  of  students  find  it  difficult  to  hold 
their  own,  both  mentally  and  economically,  at  the  university,  they  have 
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difficulties  in  passing  their  examinations,  and  later  on  form  the  mass 
of  the  academic  proletariat.  Among  the  millions  of  pounds  which  the  state 
sacrifices  every  year  on  the  altar  of  education,  the  millions  spent  on 
milling  the  moderately  intelligent  through  gymnasium  and  university 
to  produce  large  numbers  of  modestly  equipped  graduates,  for  whom 
the  community  has  no  use — these  millions  are  particularly  badly  spent. 
Education  at  the  universities  and  other  higher  institutes  of  learning  is 
also  free  of  charge.  It  is  quite  unreasonable  that  wealthy  parents  should 
have  their  children  educated  without  paying  anything  for  this  benefit. 
In  the  higher  institutes  as  well  as  in  the  gymnasia  only  the  highly 
talented  children  of  poor  parents  should  be  admitted  free  of  charge. 
Everybody  else  should  pay  a  fee  corresponding  to  his  income.  Before 
admission  to  the  state  gymnasia  a  strict  sifting  of  the  chaff  from  the 
wheat  must  be  undertaken,  so  that  the  moderately  intelligent  are  ex- 
cluded. The  result  would  be  that  every  year  a  limited  number  of  matri- 
culated students  would  be  turned  out,  sufficient  to  cover  the  community's 
need  of  doctors,  lawyers,  teachers  etc.  (probably  1400  instead  of  as  at 
present  2400).  By  abolishing  several  state  and  municipal  gymnasia  and  by 
introducing  a  small  school — fee  for  all  education  from  the  primary  board 
schools  to  the  universities,  academies  and  higher  institutes  of  learning, 
considerable  savings  could  be  made  on  the  £8,100,000  now  disbursed 
annually  by  the  state  and  municipalities  for  education. 

In  real  life — i.  e.  outside  public  welfare  departments,  schools,  institutes 
of  learning  and  libraries — the  law  of  life  decrees  that  you  get  nothing  in 
this  world  without  paying  for  it.  It  is  a  main  rule  that  all  benefits 
enjoyed,  even  all  happiness,  must  be  paid  for:  in  work,  in  money,  in 
suffering,  in  grief.  Whenever  this  rule  is  broken,  it  generally  entails  a 
deterioration  of  character,  as  is  often  seen  when  a  person  inherits  a 
large  fortune.  Such  instances  are  relatively  rare,  but  in  the  case  of  the 
benefits  and  advantages  here  dealt  with,  the  character  of  a  whole  people 
is  at  stake.  Whether  it  is  a  question  of  old  age  pension,  education  or 
public  libraries,  the  onl}^  sound  principle  is  for  a  community  to  act  in 
accordance  with  the  general  law  of  life:  you  will  get  no  benefits  with- 
out paying  for  them.  Experience  also  shows  that  people  do  not  really 
appreciate  benefits  unless  they  have  paid  for  them.  However,  quite  apart 
from  these  considerations  of  the  people's  character,  it  will  in  future 
simply  be  an  economic  necessity  for  the  Danish  state  to  cut  down  the 
enormous  amounts  now  spent  on  social  relief  and  education,  altogether 
C.  540  million  kr.  (£27,000,000)  or  140  kroner  (£7)  per  inhabitant  per 
annum.  No  important  reduction  in  this  expenditure  will  be  attainable 
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unless  we  everywhere  in  legislation  introduce  the  basic  principle:  no 
social  aid  without  individual  contribution,  no  benefit  from  the  com- 
munity unless  every  person  makes  some  sacrifice  in  return. 


2.  STATE  SUBSIDIES  AND  LOANS 
Under  unlimited  Democracy  it  has  become  customary  for  the  State — 
in  order  to  curry  favour  with  electors — to  support  and  keep  going 
numerous  individuals  and  institutes  which  are  not  economically  self- 
supporting  or  only  partly  so.  Among  other  Ihmgs,  the  Stale  has  lately 
paid  out  large  sums  as  loans  to  farmers  in  debt.  On  this  so-called 
clearance  of  debts  the  treasury  has  so  far  spent  about  £20  millions.  In 
many  of  the  cases  where  clearance  loans  have  been  given,  the  farmers 
concerned  should  never  have  been  supported,  but  should  have  been 
deprived  of  their  farm-lands  by  an  executor's  sale.  Thus  a  number  of 
properties  would  have  been  sold  by  auction,  prices  would  have  fallen, 
and  many  capable  young  farmers  would  have  been  able  to  buy  farm- 
lands, and  could  have  replaced  those  who  had  proved  incapable. 

The  loans  for  clearance  of  debt  constitute  only  one  example,  though 
an  economically  far-reaching  one,  of  this  tendency.  In  the  course 
of  years  innumerable  companies,  societies,  institutions  and  individuals 
have  received  state  subsidies  to  keep  their  activities  afloat.  These 
state  subsidies  have  varied  from  small  amounts  to  quite  large  sums. 
The  most  varied  and  sometimes  very  curious  enterprises  have  obtained 
the  support  of  the  state.  In  most  cases  it  is  certain  that  these  subsidies 
should  not  have  been  granted.  If  a  company,  a  society,  an  institution, 
a  periodical  cannot  survive  on  its  own  strength  and  cannot  demand 
sufficient  interest  to  obtain  the  support  of  private  business  men,  it  had 
better  go  into  liquidation.  These  numerous,  apparently  social  activities 
often  merely  disguise  a  smaller  or  larger  livelihood  for  certain  persons, 
and  it  is  unsound  policy  for  the  State  to  support  them. 

Furthermore,  the  State  has  often  granted  large  subsidies  to  doubtful 
private  business  enterprises.  For  instance,  a  loan  of  £15.000  was  granted 
to  a  private  industrial  company,  which  nevertheless  went  bankrupt;  a 
loan  of  £75.000  was  paid  to  a  private  fishing  company,  which  later 
failed;  a  subsidy  of  £22  millions  was  granted  a  private  bank  which 
had  gone  bankrupt,  and  so  on. 
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3.  STATE  MANAGEMENTS  OF  BUSINESS  ENTERPRISES 
However,  the  State  does  not  confine  itself  to  subsidizing  private  enter- 
prises, as  shown  above.  Tlie  State  has  also  undertaken  the  management 
and  running  of  a  number  of  enterprises,  which  should  of  course  as  a 
rule  be  left  to  private  initiative.  In  Denmark,  for  instance,  the  State  owns 
a  ship-yard,  a  cloth-factory,  a  theatre,  a  bank,  railways  and  motor- 
coach  lines.  Experience  shows  that  most  of  such  state  enterprises  are 
run  at  a  loss.  The  State  Theatre  shows  an  average  annual  deficit  of 
2  million  kroner  (£100,000),  the  state  railways  an  annual  deficit  of 
f2V2  million.  The  best  would  undoubtedly  be  for  the  State  either  to 
refrain  from  running  business  enterprises,  or  to  sever  them  administra- 
tively from  the  political  organs,  give  them  an  independent  management 
and  demand  that  the  enterprises  should  be  run  on  ordinary  sound 
business  principles.  If  it  is  found  that  they  still  cannot  pay  their  way, 
they  should  be  liquidated  or  sold  to  private  companies,  just  as  for 
instance  the  Danish  State  sold  the  Royal  Porcelain  Factory  in  1867,  after 
it  had  been  running  at  a  loss  for  several  years.  It  is  often  asserted  in 
favour  of  state  management,  that  only  through  the  support  and  manage- 
ment of  the  state  can  a  high  cultural  and  artistic  standard  be  upheld. 
Experience  shows  the  exact  opposite.  The  artistic  standards  of  the  Royal 
Porcelain  Factory  have  not  been  lowered  since  it  became  a  private 
company.  On  the  contrary,  under  this  company's  management  it  has 
experienced  a  renaissance,  producing  objects  of  art  which  have  earned 
international  renown.  In  England  there  is  no  state  theatre,  and  yet  the 
artistic  standard  is  very  high;  Shakespeare  and  other  classics  are  played 
there  more  frequently  than  the  Danish  classics  are  played  in  the  Danish 
state  theatre. 


4.   THE   COMPLEXITY,  SLOWNESS  AND   COSTLINESS 
OF   PUBLIC  ADMINISTRATION 

There  are  various  factors  which  at  the  present  day  increase  the  ex- 
pense of  public  administration  and  make  it  complicated  and  slow.  Three 
of  the  most  important  of  these  will  be  pointed  out  here:  the  system  of 
different  authorities,  the  enquiry  method,  and  the  accumulation  of 
material. 

I.  The  System  of  Administrative  Instances.  In  the  commamity  of  the 
present  day  the  treatment  of  a  case  under  public  administration 
demands,  in  a  great  number  of  instances,  not  merely  a  single  settlement, 
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a  settlement  by  a  single  authority,  but  a  double  settlement,  by  at  least 
two  authorities,  related  to  each  other  as  inferior  and  superior  or  as 
equally  authorised.  To  settle  these  questions  we  therefore  have  commit- 
tees and  super-committees,  select  committees  and  super-select  cormnit- 
tees,  and  in  a  number  of  department  two  equal  authorities,  from  those 
cases  in  which  the  concurrence  and  consent  of  two  or  more  ministries 
are  required  before  a  decision  can  be  arrived  at,  right  up  to  the  decisions 
of  the  legislative  power,  where  the  co-ordinated  ratification  of  the  two 
legislative  bodies  in  unison  is  required. 

The  whole  of  this  system  of  instances,  which  in  a  large  number  of 
spheres  retards  the  treatment  of  the  cases  and  increases  the  expense,  is 
due  chiefly  to  two  motives,  namely,  partly  the  fear  of  responsibility 
and  partly  the  simultaneous  and  instinctive  feeling  that  none  of  the 
actively  collaborating  instances  under  democracy  are  specially  competent 
to  deal  with  the  sphere  in  question,  for  which  reason  a  certain  feeling 
of  security  is  sought  by  dividing  the  responsibility  among  several  in- 
stances, several  heads.  The  fact  is  overlooked,  however,  that  it  does  not 
help  much  to  make  a  decision  better,  that  there  are  several  incompetent 
heads  to  arrive  at  it.  You  cannot  get  away  from  the  principles  of  ma- 
thematics: 0+0+0-1-0+0  is  and  always  will  =  0.  This  applies  both  to 
committees  and  super-committees.  Upper  and  Lower  House  of  Parlia- 
ment, in  all  cases  where  the  majority  have  no  special  knowledge.  The 
feeling  of  security  is  therefore  false. 

If,  on  the  other  hand,  a  deciding  instance  is  from  the  very  first  com- 
posed entirely  of  specialists,  fully  competent  in  the  sphere  concerned, 
the  decision  can  be  entrusted  to  it  alone;  and  other  instances,  both 
superior  and  equal,  become  superfluous. 

Everyone  who  in  the  course  of  his  particular  work  has  to  apply  in 
a  number  of  cases  to  public  administration  in  order  to  obtain  certain 
decisions,  will  be  able  to  testify  from  ample  experience  to  the  waste 
of  valuable  time,  of  money,  of  work  done  in  vain,  etc.  Witnesses  to  this 
are  to  be  found  among  lawyers,  architects,  physicians,  business  men, 
engineers.  In  a  great  number  of  cases  it  may  happen  that  the  decision 
is  delayed  to  such  an  extent  in  the  administrative  procedure,  that  when 
the  ultimate  decision  is  at  long  last  arrived  at  the  case  is  no  longer  of 
any  practical  importance.  The  really  competent  have  to  go  begging, 
intellectually,  to  a  number  of  incompetent  persons  who  feel  their  im- 
portance by  the  mere  force  of  their  political  power,  and  who  cannot 
understand  or  appreciate  really  specialized  thinking.  In  the  highest 
instance,  the  legislative  power,  the  most  eminent  men  in  the  country 
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are  often  compelled,  in  their  efforts  to  give  a  statute  a  reasonable  form, 
to  walk  as  though  to  a  Calvary  in  order  to  convince  an  assembly  of 
incompetents.  In  most  cases  this  Via  Crucis  is  even  suffered  in  vain,  and 
it  is  all  the  harder  to  bear  because  the  competent  have  to  wander  along 
that  road  twice  in  order  to  convince  two  assemblies  whose  majorities 
are  both  equally  incompetent, 

II.  Inter-departmental  reference.  A  means  of  administration  which 
may  be  useful  in  the  right  elucidation  of  the  cases  on  all  sides,  but 
which  can  also  be  abused,  especially  with  the  result  of  retarding  the 
cases  is  the  practice  adopted  by  Government  departments  of  referring 
cases  to  each  other  for  advice.  The  extensive  reference  of  cases  from  one 
authority  to  another  may  unfortunately  express  the  referring  authority's 
indolence,  its  lack  of  energy  in  getting  to  the  bottom  of  a  case;  and  the 
reference  may  then  cause  both  waste  of  time,  great  complications  and  loss 
in  practical  business  life.  As  an  example  may  be  mentioned  a  Danish  case 
in  which  a  business  man,  who  was  the  trustee  of  a  woman  who  had 
been  declared  incapable  of  managing  her  affairs,  and  who,  in  order  to 
aid  her  economically,  sold  a  building  site  belonging  to  her,  to  her 
advantage,  for  19,000  Kroner  (about  £1000),  where  the  purchaser  there- 
upon erected  factory  buildings  to  an  amount  of  over  100,000  Kroner 
(about  £5000),  justly  assuming  that  the  consent  of  the  prefect  to  the 
sale,  as  it  was  of  advantage  to  the  person  on  whose  behalf  is  was  sold, 
would  be  forthcoming  within  a  reasonable  time.  But  although  the  appli- 
cation for  this  consent  was  sent  in  by  the  trustee,  the  business  man, 
inunediately  after  the  deed  had  been  signed,  namely  in  April  1930,  the 
case  about  this  question  was  delayed  by  being  sent  from  the  perfect  to 
the  Ministry  of  Justice,  from  the  latter  back  to  the  prefect,  and  thence 
to  be  heard  by  the  office  which  looks  after  the  estate  of  minors,  which 
passed  it  on,  inter  alia,  to  be  heard  by  the  person  who  had  been  legally 
incapacitated  and  who  at  first  did  not  answer,  and  afterwards  protested 
against  the  sale,  whereupon  the  case  was  again  sent  by  the  prefect  to 
the  Ministry  of  Justice  in  December  1930.  But  before  the  Ministry  of 
Justice  had  been  able  to  settle  the  case,  the  declaration  of  incapability 
of  the  person  concerned  was  removed  by  a  fourth  authority,  the  Court 
of  Appeal,  in  February  1931,  after  which  the  Ministry  was  of  opinion 
that  it-  could  not  approve  the  sale;  and  the  woman  concerned  then 
declared  that  she  would  not  consent  to  it.  So  that,  because  of  this 
referring  to  and  fro  of  the  authorities  the  case  was,  in  the  first  place, 
delayed  one  year,  but  in  the  next  place  her  refusal,  which  had  only 
become  possible  because  of  the  retarding  of  the  case,  was  the  cause  of 
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two  lawsuits  which  had  to  be  taken  through  all  the  instances,  right  up 
to  the  Danish  Supreme  Court,  and  not  until  May  1935,  that  is,  five  years 
after  the  trustee's  application  to  the  authorities  for  approval  of  the  sale, 
was  the  final  settlement  of  the  case  arrived  at,  as  the  highest  instance,  in 
this  case  the  Supreme  Gaurt,  represented  sound  sense  and  approved  the 
sale.  The  judgment  of  the  Supreme  Court  is  really  the  severest  criticism 
of  the  inexcusable  delay  of  the  administrative  authorities  in  the  hearing 
of  this  case,  the  judgment  stating  in  its  premises  that  "the  purchasers 
would  necessarily  conclude  that  a  final  settlement  of  the  negotiations 
would  have  been  forthcoming  within  a  reasonable  time",  and  the 
purchasers  ought  to  be  able  to  "reckon  with  the  sale  being  effected",  as 
they  offered  even  more  favourable  terms  for  the  person  who  had  been 
declared  incapable  than  she  had  obtained  on  earlier  occasions  in  selling 
off  sites  from  her  property. 

It  is  further  to  be  remarked  about  this  case  that  when  the  law  on 
incapacity  and  trusteeship  of  30th  June  1922  enacts  that  the  declaration 
of  the  person  under  trusteeship  is  to  be  obtained  "as  far  as  possible"  on 
important  matters,  sensible  administrative  conduct  ought  to  be  able  to 
fix  a  reasonable  term  for  this  person  to  give  an  answer,  so  that  if  an 
answer  is  not  received  before  the  term  fixed,  the  person  under  trusteeship 
would  have  to  be  disregarded  in  this  respect.  Furthermore,  it  would 
perhaps  be  advisable,  in  a  supplement  to  the  law  on  the  administration 
of  justice,  to  enact  that  a  finding  of  the  court  on  the  discontinuance  of 
incapacity  should  not  take  effect  in  those  cases  which,  before  this 
decision  of  the  court,  had  been  sent  in  to  the  administrative  authorities 
so  that  they  would  finish  the  treatment  of  the  case,  independently  of 
the  discontinuance  of  incapacity.  After  all,  it  is  not  practical  or  econom- 
ical for  the  community  that  one  authority  is  to  make  the  careful  work 
of  another  authority  worthless. 

The  chief  point  in  the  whole  of  this  case  is,  that  if  only  a  single 
authority  had  undertaken  alone  to  settle  this  case  without  referring  to 
other  authorities  which  had  as  little  to  do  with  the  case — the  sale  of 
property — as  itself — or  by  a  competent  business  man — the  whole  matter 
could  have  been  settled  in  the  course  of  a  fortnight  instead  of  in  the 
course  of  five  years. 

Consequently  there  ought  to  be  one  rule  for  all  official  referring,  that 
no  authority  A  (in  this  case  the  prefect)  may  refer  a  case  to  other  autho- 
rities B  and  C  (in  this  case  the  Ministry  of  Justice  and  the  office  which 
looks  after  the  estate  of  minors)  when  A  knows  perfectly  well  that  B 
and  C  have  as  little  acquaintance  and  personal  contact  with  the  practical 
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details  of  the  case  as  A.  Here  too,  one  must  remember  the  mathematical 
axiom:  0+0+0  is  and  remains  =  0. 

The  positive  parallel  to  this  rule  will  be  the  following  second  rule  in 
all  administration  for  all  referrings:  If  an  authority  is  itself  lacking  in 
personal,  practical  acquaintance  with  a  case  on  which,  according  to  the 
law,  it  must  decide,  it  must,  instead  of  referring  the  case  to  authorities 
which  have  no  more  practical  acquaintance  with  the  case  than  itself, 
take  upon  itself  the  trouble  of  obtaining  this  personal,  practical 
acquaintance,  in  this  case  by  speaking  with  the  purchasers  and  the 
trustee,  investigate  the  property,  the  previous  purchase  sums,  of  which 
they  are  only  reminded — after  the  lapse  of  five  years — by  the  Supreme 
Court. 

If  it  is  objected  against  this  that  the  superior  authority  has  no  time 
at  all  to  spend  so  much  work  on  each  case,  the  only  answer  is  that 
then  the  whole  of  this  rule  on  the  approval  of  the  superior  authority  of 
the  sale  by  the  trustee,  is  meaningless  and  ought  to  be  done  away  with  as 
soon  as  possible.  If  it  is  thought  that  the  decision  of  the  first  instance 
is  not  to  be  relied  upon,  the  decision  of  the  trustee  on  the  sale  of  real 
property,  and  that  it  must  be  submitted  to  the  approval  of  a  higher 
instance,  that  of  the  superior  authority,  then  this  superior  authority 
must  be  given  time  and  means  for  a  real,  practical  investigation — for 
instance  by  a  competent  business  man  as  consultant  in  all  such  cases 
(for  the  assistance  of  all  superior  authorities).  In  the  long  run  this  is 
far  cheaper  for  the  communit}^  than  referring  the  case  to  a  number 
of  authorities,  by  which  valuable  months  or  five  years  are  lost  to  prac- 
tical life.  In  the  reasonable  manner  stated  matters  have  been  arranged 
in  one  of  the  other  branches  of  administration.  When  the  state  railways 
found  that  they  had  not  sufficient  knowledge  for  certain  purchases, 
they  engaged  a  practical  business  man  to  conduct  them,  and  this  was 
undoubtedly  the  only  right  course. 

Finally  this  case  gives  occasion  to  remark  that  the  regrettable 
tendency,  fortunately  abolished  in  several  branches  of  administration, 
but  still  prevailing  in  certain  departments  of  it:  that  of  wanting  to  have 
all  knowledge  of  the  cases  in  writing,  on  paper,  ought  to  be  abolished 
in  all  public  offices.  Communications  in  writing  are  important  and 
necessary,  but  they  are  not  sufficient,  and  in  many  cases  they  must  be 
corrected  and  supplemented  through  immediate,  practical  contact  with 
life  itself.  Most  public  offices  will — quite  naturally — have  a  tendency 
inherent  in  the  office  to  exclude  all  other  connection  with  the  surround- 
ing world  than  through  paper.  It  takes  more  trouble  and  a  bigger  human 
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effort  lo  obtain  personal,  practical  contact  with  the  people  and  cir- 
cumstances involved  in  the  case.  And  according  to  this  practical  method 
it  is  self-evident  that  the  offices  will  not  be  able  to  deal  with  as  large 
a  number  of  cases  as  according  to  the  paper  method.  But  in  compensa- 
tion the  offices  could  then  be  relieved  of  a  great  many  quite  superfluous 
cases,  inter  alia  the  numerous  referrings  of  cases  with  which  they  have 
no  practical  acquaintance,  and  the  great  number  of  cases  going  through 
two  or  three  instances,  which  now  so  often  harass  public  administration 
like  a  nightmare. 

It  is  by  no  means  intended  by  what  has  been  said  above  to  condemn 
all  referrings.  Within  reasonable  limits  a  referring  is  justified  when  one 
authority  always  only  refers  to  another  authority  or  organisation,  where 
the  latter  has  an  essentially  greater  practical  acquaintance  with  the  case 
than  the  enquiring  authority,  and  where  as  a  chief  rule  the  answ'er  can 
be  expected  within  a  short  time.  There  is  especially  one  kind  of  re- 
ferring which  has  proved  to  be  extremely  useful  in  recent  times,  and 
that  is  the  referring  of  the  ministries  to  the  organisations  of  trade  and 
industry.  Through  these  a  very  valuable  direct  acquaintance  with  the 
numerous  and  diversified  circumstances  of  practical  life  is  conveyed  to 
the  administration. 


III.  The  Accumulation  of  Material.  Public  institutions  have  an  inherent 
tendency  to  continual  expansion,  to  multiply  by  gemmation.  They  take 
more  and  more  objects  into  their  department;  the  result  is  that  their 
premises  have  constantly  to  be  enlarged  and  the  number  of  the  staff  to 
be  increased.  This  applies  especially  to  museums,  archives  and  libraries. 
Incessantly  more  and  more  material  is  accumulated  in  these  institutions; 
buildings  which,  when  they  were  erected,  were  considered  to  be  spacious 
and  ample  for  the  development  of  many  years,  often  after  comparatively 
few  years  prove  to  be  too  small;  then  the  buildings  have  to  be  enlarged, 
or  quite  new,  large  buildings  have  to  be  erected.  The  incessant  growth 
of  these  institutions,  museums,  archives  and  libraries  is  becoming  a 
serious  economic  problem  for  the  community;  and  the  basic  question 
must  be  raised,  whether  on  the  part  of  the  State  demands  must  not  be 
made  of  these  institutions  in  two  directions  with  regard  to  the  economy 
of  space:  1)  a  special  and  thorough,  critical  sifting  of  the  material,  be- 
fore it  is  received  into  the  archives,  the  museum,  the  library,  and  2)  a 
forceful,  critical  separation  of  older  material,  which  in  earlier  times  was 
admitted  into  the  collection  without  sufficient  criticism,  and  of  material 
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which  no  doubt  was  of  value  in  its  time,  but  which  is  now  antiquated. 
With  regard  to  all  material  collected  before  the  19th  century,  that  is, 
all  paintings,  sculptures,  books,  records  and  archives  admitted  to  the 
collections  before — roughly  speaking — the  year  1800,  these  questions  are 
of  no  particular  practical  interest,  for  before  the  19th  century  the  number 
of  works  of  art  and  books  produced,  as  well  as  the  cases  dealt  with  by 
the  authorities  were  comparatively  few,  and  from  a  relative  point  of 
view  they  do  not  fill  much  in  national  archives,  state  records,  state 
libraries  and  museums.  But  with  the  quite  overwhelming  production  of 
books  and  works  of  art  and  the  immense  increase  in  the  number  of 
cases  in  central  and  local  administration  in  the  19th  and  20th  centuries, 
a  deliberate,  planned  economy  of  space  and  its  two  chief  means, 
1)  sifting  and  2)  cleaning  out,  will  simply  become  a  financial — but  indeed 
also  an  intellectual — necessity  for  all  archives,  museums,  libraries  and 
the  like.  Besides,  one  must  not  burden  the  future  with  more  material 
from  earlier  times  than  necessary  for  the  thriving  of  intellectual  life. 


CHAPTER  35 
MODERN  DICTATORSHIP 

A  DANGER  TO  HUMAN  CIVILISATION 
Oriental  despotism,  as  it  prevailed  in  antiquity  in  states  like  those  of 
Assyria,  Babylon,  Egypt  and  later  in  the  great  and  wide-reaching  king- 
dom of  Persia,  was  probably  the  outcome  of  deep,  practical  and  especi- 
ally of  economic  needs.  The  conquest  of  difficult  natural  conditions  in 
the  countries  of  the  East,  particularly  in  the  countries  in  the  great  river 
valleys,  probably  demanded  a  strong  concentration  of  power  in  society 
for  warding  off  catastrophic  commotions  of  Nature  and  fertilizing  the 
country  by  a  widespread  regulation  of  the  rivers.  All  this  demanded 
intensive,  planned  collaboration,  to  which  the  individuals  of  the  com- 
munity had  to  be  subordinated.  With  a  firm  hand  the  rulers  of  the  river 
countries  organised  this  collaboration  and  this  concentration  of  power. 
Under  the  oldest,  primitive  conditions  the  effect  of  this  autocracy  was 
no  doubt  beneficial  to  the  people.  But  under  the  later  development  of 
civilisation  this  immense  concentration,  this  absolute  rule,  became  a 
danger  to  human  civilisation  itself.  Under  this  rule  individual  human 
life  was  of  no  value,  it  had  no  protection  against  the  despotic  ruler,  no 
freedom  either  personally  or  spiritually.  The  individual  man  became  a 
slave  and  was  ruthlessly  sacrificed,  either  in  wars  or  in  the  service  of 
the  ruler.  The  huge  pyramids  in  Egypt  may  be  taken  as  merely  a  single 
example  of  this.  That  which  we,  in  our  times,  call  human  rights,  did  not 
exist  then.  This  whole  state  of  spiritual  and  physical  bondage,  this 
absolute  subjection  of  the  individual  to  the  caprice  of  the  ruler  and  the 
unification  (gleichschaltung)  through  the  ages  may  also  have  had  its 
share  in  the  peculiar  phenomenon,  that  civilisation  in  Egypt,  Babylon  and 
similar,  despotically  ruled  communities,  gradually  stagnated  and  became 
rigid  in  rather  stereotyped  forms  maintained  through  many  centuries,  in 
art,  technics,  science  and  social  forms. 
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When  the  latest  and  greatest  of  the  oriental  despotisms,  which  had 
swallowed  up  the  others — both  the  Babylonian,  Assyrian  and  Egyptian 
— namely  the  Persian  kingdom,  tried  also  to  extend  its  power  beyond  the 
sea,  to  Europe,  it  encountered  a  people,  the  Greeks,  whose  government 
of  their  state  was  of  an  entirely  different  kind  from  that  of  despotism. 
The  Greeks  of  the  Hellas  of  antiquity  were  split  up  into  a  number  of 
small  independent  states;  most  of  these  had  a  peculiarly  free  govern- 
ment. At  that  time  this  had  not  yet  developed  into  the  unrestricted,  de- 
magogic democracy  which  later  led  to  the  ruin  of  these  small  states 
and  ultimately  brought  about  their  destruction;  but  a  great  part  of 
the  people  had  a  share  in  the  government,  and  this  part  was  often 
directed  by  the  best  men  among  it;  in  most  of  the  Greek  states  the 
individual  citizen  had — after  the  fall  of  the  tyrants — considerable  legal 
protection  at  the  courts,  and  no  slight  personal  and  spiritual  free- 
dom— which  was  employed  especially  in  criticizing  the  government — ,and 
all  this  freedom  was  presumably  largely  responsible  for  the  fact  that 
in  art,  technics  and  science  the  Greeks  soon  advanced  much  further 
than  their  oriental  teachers,  the  Egyptians,  Babylonians,  and  the  like. 
When  the  Persian  empire,  in  its  need  of  expansion  of  power,  collided 
with  the  Greek  states,  it  was  not  only  a  military  collision  between  two 
nations,  but  a  collision  between  two  civilisations  and  two  forms  of 
government,  oriental  despotism  and  the  free  rule  of  Greek  citizens,  in 
which  the  human  value  and  human  rights  of  the  individual  were  the 
basis  of  the  unfolding  process,  by  which  Hellas  later  became  the  cradle 
of  European  civilisation.  In  their  hour  of  peril  the  small  Greek  states 
joined  together;  in  the  battles  of  Marathon,  Salamis  and  Platsea  the  fate 
of  European  civilisation  was  decided  for  long  ages  to  come;  the  wonder- 
ful thing  happened  that  the  small  Greek  people  defeated  the  attack  of 
the  mighty  Persian  empire  and  thereby  prevented  oriental  despotism 
from  penetrating  into  and  subjugating  the  most  exposed  part  of  Europe. 
When  the  Hellenes  in  these  severe  struggles  gained  the  victory  over  the 
barbarians  who  far  outnumbered  them,  we  may  perhaps  be  allowed  to 
see  in  this  a  testimony  of  experience,  that  a  state  composed  of  free 
citizens,  in  which  the  human  rights  of  the  individual  are  recognised 
as  the  safe  basis  of  law,  is  able  to  raise  society  to  a  higher  civilisation 
than  any  despotism,  to  set  free  the  good  powers  in  the  people  and  thereby 
to  create  a  higher  type  of  humanity,  which  both  personally  and  tech- 
nically in  the  struggle  for  existence,  including  the  physical  and  military, 
can  hold  its  own  against  barbarian  hordes,  and  even  defeat  the  mighty 
armies  of  the  slaves  of  despotism. 
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'llie  European  world  empire  of  later  antiquity,  that  of  the  Romans, 
was  also  in  the  days  of  the  republic  a  legal  state  of  free  citizens,  under 
both  aristocratic  and  democratic  rule.  Not  until  the  later  stages  of 
development  of  the  Roman  empire  was  an  absolutism  introduced  in 
which  personal  and  spiritual  freedom  was  greatly  reduced,  and  which 
under  the  later  emperors  came  very  near  to  oriental  despotism.  But  this 
very  suppression  of  the  personal  and  spiritual  freedom  of  the  citizens 
was  presumably  one  of  the  causes  of  the  decay  of  the  Roman  empire. 

No  one  would  have  dreamed,  however,  that  even  under  the  most 
recent  development  of  civilisation  in  Europe,  in  the  20th  century,  des- 
potisms would  arise,  which  by  their  oppression  of  the  freedom  and 
human  rights  of  the  citizens,  by  their  ruthless  waste  of  human  lives,  by 
their  destruction  of  millions  of  human  beings  of  other  convictions  and 
other  races  than  those  of  the  rulers,  could  be  paralleled  by  the  oriental 
despotisms  of  antiquity.  But  this  is  exactly  what  happened  upon  the  in- 
troduction of  the  modern  Nazistic  and  Fascistic  dictatorships.  And  when 
these  dictatorships  finally  succumbed,  in  particular  to  the  united,  and 
gradually  deployed,  fantastic  technical  display  of  force  of  Great  Britain 
and  the  United  States,  we  may  perhaps  venture  to  see  that  here  too,  is 
a  testimony  of  experience  to  the  fact  that  the  personal  and  spiritual, 
freedom — in  fact  human  rights  in  generality  as  a  basis  for  society,— 
form  one  of  the  causes  of  states  under  dictatorship  or  despotism  being 
in  the  long  run  at  last  defeated  in  the  fight  against  states  which  acknow- 
ledged this  freedom  and  this  right. 

The  exposures  made  during  the  legal  proceeding  against  the  leaders 
of  the  German  State  under  the  Nazi  dictatorship  have — whatever  opinion 
one  may  have  about  this  legal  procedure  in  other  respects — verified  to 
mankind  the  dangers  to  civilisation  to  be  found  in  dictatorship — the  con- 
centration of  all  power  in  the  hands  of  a  single  person.  That  which 
characterised  dictatorship  under  Nazism  and  Fascism,  in  contrast  to  a 
state  of  free  citizens,  was,  to  put  it  briefly,  that  (1)  the  individual  exists 
for  the  sake  of  the  State  and  not  the  reverse,  that  (2)  the  individual 
citizen  has  no  real  legal  protection  at  independent  courts,  in  face  of  the 
governing  power,  and  that  (3)  the  citizens  altogether  have  no  freedom, 
either  physical  or  spiritual,  but  that  at  any  time  they  are  exposed  to 
persecution  on  the  part  of  the  State  because  of  their  convictions,  religion 
or  race,  while  at  the  same  time  the  formation  of  political  and  social 
opinion  is  not  free,  but  is  subjected  to  a  uniformity  which  is  decided  by 
the  propaganda  of  the  power  of  the  State. 

Through  the  exposure  during  these  legal  actions  we  have  now  learned 
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the  fruits  of  this  rule  in  all  directions,  both  in  the  foreign  and  domestic 
conduct  of  the  State.  This  dictator  state  was  no  legal  state.  Its  leaders 
felt  raised  above  all  the  laws  to  which  mankind  had  gradually  fought 
its  way  through  thousands  of  years,  and  which  have  proved  to  be  indis- 
pensable to  a  civilised  state,  and  to  be  necessarj^  to  the  security,  well- 
being  and  progress  of  a  community. 

Among  these  laws  must  also  be  reckoned,  first  and  foremost,  the  law 
on  the  binding  force  of  agreements  entered  upon.  In  violation  of  non- 
aggression  pacts,  the  German  dictator  state  invaded  the  surrounding 
countries,  destroyed  in  these  aggressive  wars  millions  of  human  lives, 
devastated  their  towns  and  property  to  an  extent  hitherto  unknown,  and 
in  the  occupied  countries  exercised  a  rule  of  violence  with  arbitrary 
executions,  torture,  confinement  in  concentration  camps  and  the  like, 
to  an  extent  to  which  there  is  no  parallel  in  earlier  European  wars. 

Within  the  frontiers  a  similar  rule  of  violence  was  exercised  against 
citizens  of  another  opinion  than  that  of  those  in  power,  or  of  another 
race  than  that  of  the  majority.  In  Germany  itself  and  in  the  occupied 
countries  millions  of  Jews  were  ill-treated  in  concentration  camps  and 
murdered,  under  the  pretext  of  confused,  unscientific  racial  theories. 
The  rulers  in  Germany  scoffed  at  human  rights  as  an  invention  of  the 
French  Revolution.  In  their  ignorance  and  deficient  understanding  of  the 
struggle  of  mankind  for  the  civilisation  founded  on  law,  for  the  rights 
of  the  individual  against  the  State,  these  rulers  did  not  perceive  that 
the  French  Revolution  is  but  a  single  stage  in  this  thousand-year  old 
struggle,  in  which  the  victories  of  the  Christian  spirit,  the  English 
revolutions  in  1640 — 50  and  1688,  the  American  revolution  in  1776,  Abra- 
ham Lincoln's  fight  against  slavery  are  other  equally  decisive  stages. 

The  racial  theories  of  the  Nazi  leaders  and  their  ideas  about  the 
French  Revolution  and  the  rights  of  man,  are  but  single  examples  of 
all  that  stupefying  insistence  on  uniformity  of  the  people,  which  under 
the  propaganda  of  the  dictatorship  was  carried  out  by  that  collection  of 
confused,  intellectual  proletarians,  such  as  the  Nazi  leaders  really  were. 
That  a  collection  of  men  such  as  this,  with  such  meagre  intellectual 
culture  and  knowledge  could,  under  dictatorship,  rule  over  a  great, 
European  civilised  community  for  twelve  years,  and  impress  on  the 
majority  of  the  people,  through  the  totalitarian  press  the  more  or  less 
foolish  opinions  of  these  men,  is  presumably  the  best  proof  of  the 
sinister  dangers  to  civilisation  of  modern  dictatorship  with  all  the  tech- 
nical means  of  propaganda  available  at  the  present  day.  During  these 
twelve  years  the  best  part  of  German  science  and  German  intellectual 
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life  as  a  whole  had  to  be  silent,  and  partly  to  be  slaves,  if  they  did  not 
want  to  expose  themselves  to  persecution  or  to  go  into  exile^- 

In  its  oppression  of  intellectual  freedom  on  a  fundamental  point 
modern  dictatorship  is  even  far  more  dangerous  than  the  old  autocracy 
of  the  17th  and  18th  centuries,  for,  after  all,  this  autocracy  did  as  a 
rule  restrict  itself  to  negative  attacks  on  intellectual  freedom,  consisting 
of  such  measures  as  censorship,  punishment  and  the  like  for  counter- 
acting publications  considered  by  the  sovereign  and  his  ministers  to  be 
a  danger  to  the  community.  Modern  dictatorship,  however,  has  not  re- 
stricted itself  to  these  negative  measures,  but  has  taken  upon  itself  the 
positive  task:  of  inculcating  in  the  citizens,  through  propaganda  publica- 
tions and  the  press,  the  political  and  social  opinions  which  the  rulers 
consider  to  be  the  right  ones.  And  this  uniformity,  with  the  mighty  means 
of  modern  technics,  radio,  the  modern  daily  press,  etc.,  is  many  times 
more  dangerous  for  poisoning  the  spirit  of  the  people  than  the  censor- 
ship and  punishment  for  the  publications  of  the  citizens  by  the  old 
absolutism. 

In  addition  to  this,  in  many  of  the  old  autocratic  states,  especially  in 
Scandinavia  and  in  the  Prussia  of  Frederick  the  Great,  the  citizens  had 
a  considerable  legal  protection  at  the  courts,  which  were,  broadly  speak- 
ing, independent. 

1)  That  a  book  like  Hitler's  Mein  Kampf  could  obtain  so  wide  a  circulation 
and  assent  as  was  the  case  in  Germany — even  before  Hitler  became  the  ruler 
of  Germany — is  a  remarkable  testimony  to  the  ease  with  which  the  masses  of 
the  people  can  be  enticed  and  dazzled  by  a  third-rate  publication,  written 
with  the  object  of  stirring  up  the  people,  a  work  which  is  a  strange  medley 
of  ignorance,  of  confusion  in  its  fundamental  ideas  and  personal  observations 
from  the  author's  youth  in  Vienna.  The  only  items  of  interest  in  this  book  are 
to  be  found  in  his  own  observations  of  the  political  and  social  conditions  under 
the  old  Habsburg  monarchy,  the  heterogeneous  character  of  which,  in  a 
national  respect,  would  of  necessity  sooner  or  later  have  led  to  disruption, 
and  his  observations  of  the  workers'  conditions  and  of  their  mental  outlook, 
from  those  places  where  he  was  employed.  But  as  soon  as  he  passes  over  in 
the  book  to  the  presentation  of  his  own  constructive,  social  ideas,  his  ignorance, 
confusion  of  concepts  and  lack  of  ordinary,  intellectual  education  become 
strongly  evident.  Here,  in  the  strangest  way,  Hitler  mixes  up  such  ideas  as 
Marxism,  Communism,  Liberahsm,  Capitalism  and  Anti-Semitism.  Here  his 
lack  of  scientific  education  and  training  make  him  digress  again  and  again  in 
his  arguments.  His  political  and  social  ideas  are  a  conglomeration  of  undigested 
Nietzschian  superman  philosophy,  of  superficial  historical  contemplations, 
unscientific  racial  theories,  interwoven  with  violent  but  often  eloquent  and 
often  pertinent  agitative  attacks  on  the  party  poUticians  and  demagogues  in 
the  Weimar  repubUc  and  their  pandering  to  the  worst,  materialistic  instincts 
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As  against  the  bad  experience  of  dictatorship  pointed  out  here,  it  has, 
on  the  other  hand,  been  alleged  that  one  must  not  generalise,  even  with 
the  rule  of  a  state  like  that  of  dictatorship,  for  even  if  this  has  led  to  the 
worst  results  in  some  countries,  especially  Germany  and  Italy,  this  rule 
has  in  other  countries,  especially  in  Russia  and  Portugal,  been  fortunate 
and  led  to  beneficial  results  for  the  community.  Thus  it  may  be  pointed 
out  that  when  Russia  during  the  years  before  the  world  war,  1933 — 40, 
was  able  to  display  so  vast  a  development  of  industry  and  technics  as 
a  whole,  and  when  Russia  with  such  great  success  resisted  the  attack 
of  the  strongest  military  power  and  engine  of  war  the  world  has  ever 
seen,  that  of  Germany,  this  would,  in  the  opinion  of  observers  well 
acquainted  with  the  circumstances,  hardly  have  been  possible  if  the 
power  in  Russia  had  not  been  concentrated  in  the  dictatorship  of  one 
individual  or  a  few  persons.  With  regard  to  Portugal,  all  who  are 
acquainted  with  the  conditions  of  this  country  are  agreed  that  the 
dictator  there,  Salazar,  about  twenty  years  ago  took  over  a  state  the 
legislation  and  management  of  which  was  deeply  corrupted  by  a  bad 
parliamentary  government,  which  had  incurred  a  national  debt  of  such 
mighty  dimensions  that  no  foreign  power  would  lend  this  country  money 

in  the  people.  But  that  the  work  of  this  half-educated  intellectual  proletarian, 
especially  by  its  violent  and  well-written  controversy  and  superficial  social 
philosophy,  could  obtain  so  much  weight  over  the  miasses  of  the  people,  is  a 
weighty  testimony  to  the  ease  with  which  the  majority  of  the  people  can  be 
allured  to  untenable  social,  political  and  racial  views  which  were  calculated 
to  excite  the  masses  to  a  fanaticism  and  implacable  hatred  which  at  last  led 
to  the  most  brutal  racial  persecutions  and  finally  to  war. 

When  Hitler  was  arrested  after  his  attempt  at  rebellion  in  Munich  in  1923, 
the  State  advocate,  during  the  prosecution  against  him,  requested  the  eminent 
psychiatrist  and  specialist  in  racial  hygienics,  Professor  Max  von  Gruber  of 
Munich  University,  to  give  his  opinion  of  the  accused,  and  von  Gruber  gave  the 
following  declaration  about  Hitler:  "Gesicht  und  Kopf  schlechte  Rasse,  Misch- 
ling.  Niedere,  fliehende  Stirn,  unschone  Nase,  breite  Backenknochen,  kleine 
Augen,  dunkles  Haar,  Gesichtsausdruck  nicht  eines  in  voUer  Selbstbe- 
herrschung  Gebietende,  sondern  eines  wahnwitzig  Erregtcn.  Zum  Schluss  der 
Ausdruck  begluckten  Selbtsgefiihls".  ("Face  and  head  of  poor  stock.  A  mongrel. 
Low,  receding  forehead,  uncomely  nose,  broad'  cheek-bones,  small  eyes,  dark 
hair,  facial  expression  of  a  man  who  has  not  complete  control  of  himself,  but 
is  insanely  excited.  Finally  the  expression  of  happy  self-satisfaction").  The 
declaration  is  to  be  found  reprinted  in  Konrad  Heiden's  book:  Adolf  Hitler, 
1936,  p.  340. 

.  The  persecutions  and  cruelties  inflicted  on  political  opponents,  Jews  and  the 
population  of  the  occupied  countries,  of  which  the  German  Nazi  government 
was  guilty,  have  only  been  thoroughly  and  clearly  elucidated  by  the 
juridical   trials   in   the   Nuremberg   affair,   which   have   now   been   published. 
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without  demanding  that  its  finances  should  be  put  under  foreign  ad- 
ministration, and  which  sufTered  from  a  general  slate  of  confusion  and 
dissolution  in  its  trade  and  industry;  but  Salazar  succeeded,  through  his 
firm  economic  rule  during  these  twenty  years,  in  paying  oil  the  national 
debt,  and  altogether  in  putting  the  finances  of  the  State  on  a  sound 
basis,  as  well  as  putting  in  order  all  the  affairs  of  trade  and  industry. 
During  this  rule  Portugal  has  continually  been  in  active  economic  colla- 
boration with  England  and  America,  and  while  on  the  part  of  these 
states  too,  there  is  a  great  deal  of  criticism  of  a  country  like  Spain, 
which  is  likewise  under  a  dictatorship,  the  relations  between  the  Portu- 
guese state  and  England  and  the  United  States  has  at  all  times  been  the 
best.  Nor  has  the  dictatorship  in  Russia  been  a  hindrance  to  the  most 
intimate  and  even  military  collaboration  between  this  country  and  the 
western  powers. 

Meanwhile  the  great  question  is  whether  the  favourable  experiences 
of  dictatorship  in  countries  like  Russia  and  Portugal  can  really,  judged 
objectively,  be  decisive  for  our  ultimate  appreciation  of  the  suitability 
of  this  form  of  government,  as  also  whether  the  relatively  good  ex- 
periences of  the  democratic,  parliamentary  rule  in  England  can  be 
decisive  for  the  attitude  that  we  shall  ultimately  take  up  to  this  form 
of  government. 

Now  with  regard  to  Russia,  it  must  in  the  first  place  be  pointed  out 
that  possibly  the  mentality  of  the  Russian  people  is  of  such  a  quality 
that  it  is  suited  more  than  that  of  other  civilised  nations  to  an  absolute 
rule.  But  in  the  next  place  it  may  be  argued,  whatever  one's  opinion 
may  be  about  it,  that  it  is  not  impossible  that  dictatorship,  even  in  Russia, 
is  only  to  be  considered  as  something  temporary,  as  a  form  of  transition 
which  serves  its  purpose  so  long  as  the  Russian  people,  from  the  point 
of  view  of  technics  in  agriculture  and  other  industries,  is  at  a  stage 
which  is  far  behind  that  of  western  Europe  and  America.  Just  as  Peter 
the  Great,  by  force  of  his  absolute  power  alone,  succeeded  in  raising  the 
Russian  people  from  an  oriental,  barbaric  stage  to  a  stage  which  in  the 
development  of  towns,  the  technics  of  handicrafts  and  external  forms, 
approached  those  of  western  Europe  in  his  time,  so  it  is  possible  that 
Stalin  and  his  fellow-workers  at  the  present  day  can  only  succeed  in 
raising  the  Russian  people  up  to  a  West-European  stage  in  industrial 
and  agricultural  technics  and  the  education  of  the  people,  by  that  strong 
social  and  political  grasp  of  the  population  which  the  concentration  of 
power  in  a  strong  man's  hand  can  alone  create.  If  this  supposition  is 
correct  it  is  also  probable  that  the  political  and  intellectual  totalitarian- 
ism, and  the  lack  of  freedom  of  the  press  and  other  intellectual  and 


724 

personal  freedom,  which  in  the  long  run  is  the  weak  point  of  all  dictator- 
ships, is  only  a  passing  phenomenon  which  will  disappear  when  that 
time  comes  when  the  Russian  people  intellectually  and  technically  in 
general  has  reached  to  a  level  with  the  people  of  western  Europe.  The 
Russian  community  will  assuredly  also  learn  at  last  that  the  highest 
intellectual  and  technical  development  is  in  the  long  run  only  attained 
under  complete  intellectual  freedom,  a  freedom  in  which  the  citizens 
can  contend  in  the  press,  in  pamphlets  and  in  speech  for  their  different 
opinions  ahout  social  improvements,  about  the  right  development  of 
science  and  technics.  For  the  rest  it  must  be  pointed  out  that  the  danger 
which  has  been  found  to  be  inherent  in  most  dictatorships,  namely  the 
danger  of  ruthless  wars  of  aggression  on  neighbouring  states,  has  un- 
fortunately also  proved  to  be  contained  in  the  Russian  dictatorship. 
The  attack  by  Russia,  contrary  to  treaties,  on  the  small  neighbouring 
countries  of  Finland,  Esthonia,  Latvia  and  Lithuania  in  1939 — 41, 
resemble  in  a  striking  degree  the  assault  of  the  German  and  Italian 
dictatorships  on  Czekoslovakia,  Poland,  Holland,  Belgium,  Denmark, 
Norway,  Albania  and  Abyssinia,  and  Russia's  oppression  after  the 
conquest  of  Esthonia,  Latvia  and  Lithuania  of  the  people  and  intellectual 
elite  of  these  countries  is  strongly  reminiscent  of  the  oppression  of  these 
and  other  conquered  peoples  by  the  old  Russian  Czardom. 

As  far  as  Portugal  is  concerned,  it  must  be  pointed  out,  that  if  the 
dictatorship  there,  broadly  speaking,  has  had  good  results  and  not  shown 
the  bad  features  it  has  shown  in  Germany  and  Italy,  this  is  presumably 
due  to  quite  special  qualities  in  the  dictator  of  Portugal,  Salazar,  so  that 
it  is  not  possible  to  di'aw  conclusions  from  it  to  the  usefulness  of  a  dic- 
tatorship in  general.  In  the  first  place  it  must  be  remembered  that 
Salazar,  in  contrast  to  the  intellectual  plebeians,  Hitler  and  Mussolini, 
is  a  man  of  the  highest  education,  culture  and  knowledge.  In  the  next 
place  he  is  not  a  climber.  He  has  never  himself  striven  for  power,  but  has 
only  taken  it  over  at  urgent  persuasion,  when  the  country  was  in  extreme 
need.  For  himself  he  would  far  have  preferred  to  continue  his  scientific 
work  as  professor  at  the  old  and  noted  university  of  Coimbra.  But  finally 
his  view  of  the  relation  between  the  individual  and  the  State  is 
fundamentally  different  from  that  of  Fascism  and  Nazism.  He  has  him- 
self briefly  expressed  this  difference  by  saying  that  he  wishes  to  realise 
the  authoritative,  but  not  the  totalitarian  State.  This  comes  of  his  whole 
ethical  and  religious  basic  view  of  life.  In  his  view  the  individual  does 
not  exist  for  the  sake  of  the  State,  but  the  State  for  the  sake  of  the 
individual.  The  individual  human  being  possesses  an  independent  value, 
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independent  of  the  Slate,  namely  in  regard  to  God.  The  welfare  of 
individual  human  beings  must  therefore  not  be  sacrificed  to  that  Moloch 
which  is  the  totalitarian  Slate  and  lis  selfish,  material  interests.  The 
tasks  of  the  Slate  must  be  limited  to  protecting  individuals,  helping  the 
weak  in  the  struggle  for  existence,  creating  order  and  firmness  in 
economic  affairs  through  certain  lines  of  direction,  especially  through 
industrial  organisations,  but  otherwise  to  give  the  individual  as  much 
freedom  and  room  for  intiative  as  possible,  and  to  protect  the  private 
right  of  property  which  is  the  fruit  of  the  work  of  the  individual. 
Furthermore,  the  Stale  ought  to  refrain  from  every  interference  in  the 
private  life  of  the  citizens. 

To  Salazar  the  Christian  love  of  one's  neighbour  is  the  foundation 
of  human  society  and  civilisation;  and  he  is  therefore  against  war  and 
every  kind  of  violence.  In  the  last  resort  the  State,  as  well  as  the 
individual,  must  strive  after  high  spiritual  aims.  The  liberalism  of 
private  capitalism  with  its  exploitation  of  the  weak  and  all  other  forms 
of  materialism  must  be  counteracted  by  the  State  as  well  as  by  the 
individual  and  in  their  stead  they  must  strive  after  unselfishness. 

It  is  clear  that  to  a  statesman  with  these  spiritual  views  and  this  view 
of  the  relationship  between  the  individual  and  the  State  every  kind  of 
violence  and  persecution  of  those  who  have  another  creed  or  think 
otherwise,  or  of  people  because  of  their  race,  is  to  be  rejected.  On  the 
other  hand  the  dictatorship  in  Portugal  results  partly  in  all  power  being 
concentrated  in  this  single  man,  and  parity  in  there  being  no  freedom 
of  the  press.  In  order  to  root  out  the  spiteful  and  inconsequent  disputes 
of  the  earlier  newspapers,  dictated  by  party  politics,  Salazar  deemed  it 
necessary  to  carry  out  a  censure  of  articles  in  the  press,  as  regards  both 
home  and  foreign  politics.  Some  time  ago,  however,  he  made  an  excep- 
tion to  this,  complete  freedom  of  the  press  being  allowed  during  the 
last  two  months  before  the  political  elections.  Incidentally,  it  must  be 
remembered  that  a  large  part  of  the  population  of  Portugal  is  still 
illiterate.  Only  60  per  cent  of  the  population  can  read  and  write. 

Meanwhile  the  lack  of  freedom  of  the  press  is  always  a  weakness  in 
the  government  of  a  Stale,  however  competent  this  may  be.  In  the  last 
resort  a  free  press  is  presumably  the  best  means  of  enabling  the  leaders 
of  the  State  to  fmd  out  the  desires  for  reforms  that  may  be  stirring  in 
the  people.  These  desires  may  be  wrong,  they  may  be  misguided,  and 
they  may  be  right.  But  it  is  in  all  cases  of  great  value  to  a  government 
to  gel  into  contact  with  them.  When  you  are  in  Portugal  the  discontent 
you  hear  expressed  between  men,  besides  the  lack  of  freedom  of  the 
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press,  is  concerned  with  the  low  wages  of  workmen  and  of  government 
employees  of  the  same  class.  Salazar  himself  makes  very  small  demands 
on  life  and  lives  only  for  his  work  and  his  intellectual  interests;  he  is 
therefore  perhaps  to  some  degree  lacking  in  contact  with  these  material 
demands  of  the  people.  But  in  the  long  run  it  would  seem  to  be  better 
that  demands  about  wages  and  the  like  could  be  freely  uttered  in  the 
public  press,  than  that  men  should  grumble  about  them  among  them- 
selves, quite  irrespective  of  whether  the  demands  might  be  justified  or 
noti). 

If  a  dictatorship  is  to  be  understood  as  a  form  of  a  state  in  which 
both  1)  the  political  power  is  gathered  into  the  hands  of  one  man,  and 
in  which  2)  there  is  no  freedom  of  the  press,  the  dictator  having  also 
the  power  over  public  opinion  through  censure  and  the  like,  it  cannot 
be  maintained,  from  what  has  been  stated  above,  that  the  dictatorship 
in  Russia  and  Portugal  give  any  decisive  proof  of  the  benefits  of  such 
dictatorships  in  the  long  run.  The  experiences  of  these  two  countries 
only  prove  with  regard  to  1),  that  a  concentration  of  power  in  the  hands 
of  one  man  can  give  excellent  results,  when  this  man  is  a  really  eminent 
personality,  which  has  in  fact  been  proved  by  the  experiences  of  the 
old  absolutism  when  the  ruler  was  eminent  (Frederick  the  Great,  Crom- 
well, Charles  IX  of  Sweden,  etc.).  The  difficulty,  however,  lies  in  find- 
ing the  right  man  for  this  very  exacting  place.  And  with  regard  to  2), 
it  would  seem  that  even  under  such  rule  full  intellectual  freedom, 
especially  freedom  of  the  press,  in  which  public  criticism  can  assert 
itself,  would  be  the  most  reassuring  and  in  the  last  resort  benefit  the 
dictatorial  rule  itself.  A  free  public  opinion  is  the  best  safeguard  for  the 
citizens  against  abuse  of  the  dictatorial  power.  The  experiences  of  Ger- 
many under  the  Nazi  rule  show  how  dangerous  to  the  legal  security  of 
the  citizens  it  is  to  give  a  few  individuals  unlimited  power,  and  what 
brutality  and  murders  these  holders  of  power  can  indulge  themselves  in 
committing  when  at  the  same  time  they  have  the  control  of  the  entire 
press  and  are  therefore  able  to  suppress  all  information  about  their 
administration.  Nobody  suspected,  not  even  in  Germany  itself,  to  what 
an  appalling  extent  the  Nazi  rule  was  guilty  of  torture,  of  other  ill- 
treatments  and  butcheries  of  human  beings  because  of  their  convictions. 


1)  On  Salazar,  his  views  and  activity,  see  his  book:  Doctrine  and  Action. 
Internal  and  Foreign  Policy  of  the  new  Portugal  1928 — 39.  1939,  which  contains 
an  English  translation  of  Salazar's  speeches,  with  an  introduction  by  himself, 
and:  F.  C.  C.  Egerton:  Salazar,  Rebuilder  of  Portugal,  London,  1943. 
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race  elc,  before  the  legal  proceedings  at  the  court  in  Nuremberg  brought 
them  to  light.  In  the  next  place  no  one  outside  is  able  to  form  a  real 
judgment  on  the  social  conditions  in  a  dictatorial  country  where  there 
is  no  free  press.  Foreign  states  can  therefore  never  have  entire  confidence 
in  such  a  stale,  especially  in  economic  matters. 

Apart  from  this  it  is  a  problem  whether  even  full  freedom  of  the  press 
is  a  sufficient  guarantee  against  abuse  by  a  dictatorial  rule,  whether 
further  measures  of  security  against  the  strong  concentration  of  power 
should  not  be  taken.  As  we  shall  see  below,  not  even  democracy  is  an 
effective  protection  against  intellectual  lack  of  freedom  and  totalitarian- 
ism. A  strong  concentration  of  power  in  the  most  competent  people  in 
their  several  professions  is  undoubtedly  for  the  benefit  of  the  people 
itself;  and  an  unhindered  rule  by  the  majority  also  produces,  from  all 
experiences  hitherto,  bad  results  and  is  not  even  able  to  secure  complete 
intellectual  freedom.  The  difficult  problem  is,  whether  it  is  possible  to 
create  a  really  efficient  rule  and  at  the  same  time  to  secure  intellectual 
freedom  and  safeguard  the  citizens  against  abuses  by  a  concentrated 
power. 

Meanwhile  we  can  already  establish  now,  that  from  all  experiences 
hitherto,  from  both  the  old  absolutism  and  the  modern  dictatorship, 
absolute  power  in  the  hands  of  one  individual  or  of  several,  may  be  of 
the  greatest  danger  to  the  legal  security  of  the  citizens  and  to  the  civilisa- 
tion of  mankind  altogether,  if  complete  intellectual  freedom,  particularly 
freedom  of  the  press  does  not  hold  sway  in  the  Stale. 
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CHAPTER  36 

THE  CREDIT  SIDE  OF  DEMOCRACY 

PERSONAL  FREEDOM 
AND  FREEDOM  OF  EXPRESSION 

THE  PRESS 

Democracy  has,  as  pointed  out  in  the  foregoing,  been  a  weak  and 
really  poor  rule,  in  both  legislation  and  administration,  and  has  led  to 
an  indefensible  overloading  of  the  state  and  municipalities.  Meanwhile, 
against  these  heavy  debit  sides  there  are  great  credit  sides,  which  must 
be  included  and  emphasised  on  the  account  of  democracy  if  an  entirely 
fair  judgmejit  is  to  be  passed  on  this  rule,  when  the  reckoning  over 
the  different  forms  of  government  are  made  up.  The  names  of  these 
credit  sides  are:  personal  freedom,  freedom  of  expression  and  the  legal 
protection  of  the  citizens  through  independent  courts  of  law.  The  here- 
ditary absolutism  of  the  17th  and  18th  centuries  had  great  credit  sides 
with  regard  to  special  and  competent  legislation  and  administration, 
l)ecause  the  absolute  rulers  often  knew  how  to  attach  eminent  statesmen 
to  themselves  and  give  them  completely  free  hands  to  do  what  was 
perfectly  right  in  the  special  cases;  but  the  great  debit  sides  of  this 
absolutism  were,  as  pointed  out  above,  the  failing  or  insufficient  personal 
and  intellectual  freedom  and  the  not  quite  independent  courts  of  law 
(above  pp.  650-54).  On  the  other  hand  it  must  be  said  that  never  in  any 
earlier  period  of  human  hislory  have  there  been  so  great  personal  free- 
dom and  freedom  of  expression  and  so  strong  a  legal  protection  given  hy 
independent  courts  of  law  as  in  the  period  of  democracy  in  the  19th 
century.  In  comparison  with  the  dictatorships  of  the  present  day  too, 
democracy  has  decided  advantages  in  these  important  respects. 

This  does  not  mean  to  imply  that  democracy  and  personal  and  in- 
tellectual freedom  are  identical,  or  that  there  has  never  been  freedom  in 
these  respects  in  the  old  autocratic  states.  It  is  by  no  means  certain  that 
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the  majority  of  the  people  understand  the  great  intellectual  leaders; 
sometimes  it  is  exactly  the  people  who  do  not  understand  them  ^t  all, 
especially  when  they  attack  this  people  and  their  bad  tendencies;  and 
then  there  is  no  question  of  freedom,  either  personal  freedom  or  freedom 
of  expression  for  those  rare  great  minds  among  men.  Socrates  was 
condemned  to  death  under  the  democracy  of  Athens,  by  a  court  of  the 
people,  for  his  views  which  in  the  opinion  of  the  people  were  dangerous 
to  the  State.  Conversely  it  may  be  mentioned  that  never  in  any  demo- 
cratic state  has  there  been  so  much  intellectual  freedom  as  in  Prussia 
under  the  absolute  rule  of  Frederick  the  Great.  Independent  courts  of 
law  were  likewise  by  no  means  unknown  under  the  old  absolutism.  This 
was  in  fact  in  a  high  degree  the  case  under  the  same  king,  who  as  a 
chief  rule  never  interfered  in  the  activities  of  the  Prussian  courts.  The 
same  can  be  said  of  the  Danish  absolutism,  which  in  this  respect  was 
guided  in  the  right  direction  by  its  great  jurists,  Stampe  and  Oersted. 

But  these  examples  on  both  sides  cannot  alter  the  chief  consideration, 
resulting  from  the  greatest  number  of  experiences.  If  we  take  all  the 
absolute  states  in  the  17th  and  18th  centuries  and  the  dictatorial  states  of 
the  present  day,  and  all  the  democratic  states  in  the  19th  and  the  begin- 
ning of  the  20th  century,  under  a  total  survey,  it  must  be  acknowledged 
that  the  period  of  democracy  has  on  the  whole  advantages  over  absolut- 
ism or  dictatorship  in  these  respects. 

The  struggle  for  personal  and  intellectual  freedom  and  for  independent 
courts  was  in  most  states  in  the  17th  and  18th  centuries  carried  on  as  a 
struggle  against  the  hereditary  absolutism  which  had  committed  the 
greatest  violations  of  this  freedom  and  legal  protection  of  the  citizens, 
and  at  the  same  time  as  a  struggle  for  a  government  by  the  people,  of 
which  great  benefits  as  well  as  all  others  were  expected.  This  struggle, 
as  mentioned  earlier,  was  carried  on  first  by  the  English  community 
already  in  the  17th  century,  for  the  benefit  of  all  mankind.  After  the 
finest  men  in  the  English  people  had  fought  this  fight  to  the  end  and 
by  the  revolutions  in  1642 — 49  and  1688  had  at  last  won  the  victory  for 
the  personal  and  spiritual  freedom  of  man  and  for  the  independence  of 
the  courts,  these  goods  have  later  won  acknowledgement  in  other 
countries  too  and  have  become  the  common  possession  of  civilisation  of 
the  nations. 

The  English  people  early  began  the  fight  for  personal  freedom  and 
independent  courts.  In  this  fight  through  the  course  of  centuries  its 
leaders  relied  strongly  upon  the  liberties  which  were  supposed  to  have 
been  promised  it  by  the  Grown  in  an  old  document,  the  Great  Charter, 
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Magna  Carta  of  1215.  Later  times  exaggerated  the  importance  of  Magna 
Carta  and  inserted  into  it  modern  ideas  such  as  parliamentary  self- 
government  and  the  securing  in  it  of  the  freedom  and  rights  of  all 
citizens.  In  reality  this  document  was  in  the  main  a  baronial  manifesto 
which  the  barons  forced  from  the  weak  King  John,  and  by  which  in 
particular  they  secured  themselves  against  exaggerated  increase  of  taxes 
on  the  part  of  the  Crown  and  against  arbitrary  imprisorunents.  In  future 
important  feudal  taxes  could  not  be  imposed  by  the  king  except  by  the 
Common  Council  of  the  kingdom  except  in  quite  special  cases,  accurately 
specified.  But  the  Charter,  which  was  several  times  again  confirmed  by 
later  kings,  contained  faint  beginnings  in  various  fields,  of  which  the 
leaders  of  the  people  in  later  times  knew  how  to  make  use,  especially 
by  a  greatly  expansive  interpretation.  In  consequence  of  various  cir- 
cumstances the  Crown  was  compelled,  when  in  need  of  money  in  the 
shape  of  new  taxes,  to  call  the  Common  Council,  and  this  therefore 
grew  little  by  little  through  the  centuries  and  became  the  English  par- 
liament. Besides  the  barons  Magna  Carta  also  secured  to  the  Church  its 
privileges,  and  to  London  and  certain  other  towns  their  "liberties  and 
free  customs".  Finally,  however,  it  contained  a  rule  which  stated  that 
"no  freeman  could  be  arrested  or  kept  in  prison,  deprived  of  his  property, 
be  outlawed  or  banished  or  in  any  way  molested  except  through  a  law- 
ful judgment  by  his  peers  in  accordance  with  the  law  of  the  land."  At 
that  time,  however,  when  Magna  Caita  was  given,  a  "freeman"  (liber 
homo)  was  by  no  means  understood  to  mean  every  citizen,  but  only  the 
holder  of  a  freehold  estate  of  a  certain  size,  a  barony  or  at  least  a  large 
estate.  The  "freemen  of  the  kingdom",  to  whom  the  Charter  granted 
certain  liberties,  were  on  the  whole  only  the  county  gentlemen,  the 
nobility.  But  in  the  course  of  time,  during  the  struggles  in  later  centuries 
for  personal  freedom  and  protection  at  the  courts,  it  was  maintained 
by  the  leaders  of  the  people  that  Magna  Carta  and  in  particular  the  rule 
now  quoted  had  to  apply  to  all  English  citizens.  The  Great  Charter 
became  the  banner  under  which  the  champions  of  personal  freedom 
and  the  protection  of  the  law  carried  their  cause  against  arbitrariness 
on  the  part  of  the  Crown.  In  the  whole  spirit  and  the  simple  rules  of 
the  Charter  there  was  a  promise  on  the  part  of  the  king  that  he  would 
obey  and  submit  to  „the  law  of  the  land",  and  acknowledgement  of  that 
supremacy  of  the  law  over  everyone  which  Dicey  calls  "the  rule  of  law". 
It  was  established,  particularly  in  the  struggle  against  the  Stuarts,  that 
England  was  not  a  despotism  but  a  kingdom  of  the  law  which  secured 
freedom  and  legal  protection  to  everyone.  In  this  struggle  it  was  not 
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only  personal  freedom  but  also  spiritual  freedom,  especially  religious 
freedom,  that  was  in  danger. 

It  is  strange  that  even  the  dictator  of  England,  Cromwell,  who  for  the 
rest  ruled  absolutely,  was  a  protector  of  spiritual  freedom  and  the  supre- 
macy of  the  law,  like  Frederick  the  Great.  In  having  the  king  condemned 
to  death  one  of  the  chief  points  of  accusation  was  exactly  that  the  king 
had  violated  the  laws  and  liberties  of  the  land.  And  in  the  constitution 
which  Cromwell  gave  to  England — the  only  written  constitution  England 
has  ever  had — by  which  he  abolished  the  House  of  Lords  and  the 
monarchy  as  superfluous,  but  maintained  the  House  of  Commons  as  a 
parliament — ^there  was  a  special  provision  (Art  37)  which  expressly 
ensured  freedom  of  religion  for  all,  except  that  denomination  which  had 
violated  freedom,  that  is,  Catholicism;  every  law  which  was  at  variance 
with  this  freedom  was  "null  and  void".  This  constitutional  law  of  the 
republic  of  1653,  called:  "The  Government  of  the  Commonwealth  of  Eng- 
land, Scotland  and  Ireland",  briefly  called  "ITie  Instrument  of  Govern- 
ment", is  the  oldest  written  constitutional  law  and  is  in  reality  the  first 
declaration  of  the  rights  of  man*). 

1)  As  head  ol  the  republic,  Lord  Protector,  Cromwell  had  executive  power 
through  the  above-mentioned  constitutional  law;  to  support  him  he  had  a 
Council  of  State.  The  Lord  Protector  was  elected  for  life  by  the  Council. 
Before  taking  office  he  took  a  solemn  oath  to  the  constitution;  and  he  had  to 
exercise  the  highest  governing  authority  in  accordance  with  the  constitution 
and  the  laws  of  the  land.  He  had  the  supreme  conduct  of  all  foreign  affairs; 
with  the  consent  of  the  Council  of  State  he  could  declare  war  and  make  peace. 
The  Protector  could  grant  pardons.  This  right,  however,  could  not  be  exercised 
in  favour  of  members  of  the  Council  who  had  been  sentenced  for  "corruption 
or  miscarriage". 

The  Council  of  State  was  elected  by  the  Protector  after  nomination  by  the 
Parliament  and  the  Council.  It  had  to  consist  of  not  less  than  13  and  not  more 
th?n  21  members  who  were  elected  for  life.  On  the  death  of  the  Protector  the 
Council  was  to  call  a  meeting  immediately  and  elect  his  successor. 

The  legislative  power  was  vested  jointly  in  the  Lord  Protector  and  the 
Parliament.  Everyone  who  had  completed  21  years  and  could  prove  that  he 
possessed  a  fortune  of  £200  had  a  right  to  vote.  Every  man  of  the  age  of  21. 
"of  known  integrity"  could  be  elected.  Only  papists  and  royalists  were  excluded. 
The  authors  of  the  constitutional  law  mentioned  of  1653  were  strongly  influ- 
enced by  the  idea  of  natural  law^  and  its  doctrine  of  contract.  The  most 
important  thing  to  them  was  that  it  should  be  established  that  there  were 
certain  rights  which,  as  "congenital  rights",  were  quite  independent  of  the 
dominion  of  the  State,  i.e.,  the  Government  and  the  House  of  Commons. 
Freedom  of  religion,  freedom  from  military  service,  equality  before  the  law. 
security  for  one's  person  and  property  were  in  this  way  the  inalienable  funda- 
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By  the  Habeas  Corpus  Act  of  1679  the  rule  of  Magna  Carta  indicated 
above,  on  the  safeguarding  of  personal  freedom  against  arbitrary  im- 
prisonments, and  ensuring  the  protection  of  the  courts,  was  finally 
established  as  the  common  possession  of  civilisation  of  the  whole  Eng- 
lish people.  Henceforth  every  English  citizen,  even  when  he  is  arrested 
on  a  carge  of  crime,  has  a  right,  within  a  short  period  of  time,  to  be 
brought  before  a  court  and  to  have  his  case  tried  by  it.  After  the  revolu- 
tion of  1688  with  the  Declaration  of  Rights  a  firm  foundation  was  laid 
on  which  the  independent  courts  could  work  for  the  safeguarding  of 
this  freedom,  and  later  for  all  other  freedom  of  expression.  Censorship 
of  the  press  was  abolished  by  the  parliament  in  1695. 

Other  nations  had  also  to  fight  for  these  benefits  of  civilisation,  but 
their  victory  was  so  much  the  easier  as  the  English  community  had 
fought  the  good  fight  long  before  them  and  prepared  the  way.  What  I 
have  pointed  out  earlier  must  be  said  again  here,  and  can  never  be 
repeated  often  enough.  All  the  nations  of  Europe,  nay,  all  the  nations 
in  the  world,  owe  a  great  debt  of  gratitude  to  the  English  people,  which 
first  of  all,  through  two  revolutions,  already  in  the  17th  century  at  the 
cost  of  its  best  blood  liberated  the  legal  position  of  each  individual 


mental  rights  of  the  people.  Cromwell  himself  was  indeed  strongly  interested 
in  this  and  was  against  an  unrestricted  autocracy.  In  1653  Parliament  had 
voted  dissolution  and  had  voluntarily  returned  its  rights  into  Cromwell's  hands. 
Henceforward  he  was  again  the  absolute  ruler.  But  Cromwell  then  gave  the 
constitutional  law  mentioned  above,  and  in  accordance  with  it  summoned  a 
new  parliament.  In  his  great  speech  to  it  he  says  of  the  state  after  the  dissolu- 
tion of  the  first  isaid  parliament:  "My  own  power  was  again  unrestricted  and 
unlimited  as  before.  Everything  was  subject  to  my  arbitrariness.  I  was  the 
only  constituted  Authority  that  was  left.  Without  any  barrier  or  limit  I  ruled 
over  three  nations.  Every  government  was  dissolved.  Every  civil  adttiinistration 
was  abolished.  The  armies  of  three  nations  stood  under  my  command.  There 
was  nothing  to  keep  things  in  order  but  the  sword."  But  Cromwell  did  not 
want  this  autocracy.  He  wanted  an  unshakable,  written  constitutional  law, 
which  would  be  able  to  restrict  his  own  power  and  secure  certain  fundamental 
rights  to  the  people.  Among  these  wishes  the  constitutional  law  of  1653,  as 
indicated,  bore  the  mark. 

ITie  weakness  in  Cromwell's  constitution  was  that  it  did  not  create  anything 
new  on  the  most  fundamental  point.  In  the  legislative  power  he  preserved  the 
inherited  order,  as  he  divided  this  power  between  the  government  and  the 
parliament;  and  he  did  not  find  a  real  and  satisfactory  way  of  forming  it.  The 
result  was  that  the  meetings  of  the  parhament  ended  again  and  again  in  barren 
party  disputes,  and  Cromwell  therefore  dissolved  the  Parhament  and  ruled  as 
a  dictator.  But  he  continued  patiently  in  summoning  the  parliament  and 
admonishing  it  to  forbearance,  although  in  vain. 
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person  from  dependence  on  the  arbitrariness  of  the  power  of  the  State 
and  gained  for  mankind  civil  freedom  in  the  best  sense,  physically  and 
spiritually,  which  has  since  then  become  the  great  common  possession 
of  civilised  nations.  Il  so  happens  that  the  conditions  of  the  lives  of 
men  are  such  that  almost  every  right  has  to  be  won  through  fight.  That 
human  right  which  has  been  won  by  the  greatest  effort  of  struggle  and 
suffering  is  of  the  most  value  to  the  nations.  But  once  it  has  been  gained 
this  precious  possession  of  civilisation,  personal  and  spiritual  freedom 
and  the  independence  of  the  courts  of  law,  must  never  more  be  forfeited, 
never  more  be  lost  to  mankind,  quite  irrespective  of  whether  the  constitu- 
tions in  the  government  of  the  Slate  change  otherwise^). 


While  personal  freedom,  religious  freedom  and  the  independent  courts 
as  a  safeguard  against  the  arbitrariness  of  the  power  of  the  State  have 
on  the  whole  worked  for  the  benefit  of  society,  freedom  of  expression, 
especially  freedom  of  the  printed  word,  has  proved  to  be  a  doubtful 
good.  Since  the  introduction  of  the  freedom  of  printing  we  have  ex- 
perienced the  enormous  power,  both  for  good  and  evil,  the  press  has  in 
society  of  the  present  day  through  the  immense  distribution  to  all  classes 
of  the  population,  unknown  to  any  period  before  our  own.  During  this 
development  we  have  seen  how  the  press  can  raise  and  elevate  the 
people,  contribute  to  a  conciliation  between  the  classes;  but  we  have  also 
experienced  how  the  press  can  poison  the  instincts  of  the  people,  mis- 
guide and  excite  to  create  a  so-called  public  opinion,  for  which  an 
objective,  sober  reflection  would  fmd  no  foundation,  setting  classes  up 
against  each  other  in  mutual  hate.  It  is  therefore  to  be  understood  that 
the  legal  order  of  censure  has  again  appeared  on  the  Continent;  when 
a  strong  government  has  been  formed,  the  thought  arises:  of  leading  the 
press,  like  the  powerful  organ  it  is,  in  a  direction  exclusively  beneficial 
to  society,  of  bringing  about  conciliation  and  collaboration  instead  of 
strife.  Censorship  has  now  already  been  re-introduced  in  a  number  of 


1)  It  is  not  to  be  wondered  at,  that  Voltaire  praised  England  as  the  land 
in  which  the  citizens  had  personal  freedom  and  were  governed  by  the  law  and 
not  by  caprices  and  arbitrariness  as  in  the  land  of  despotism,  France.  He  could 
speak  of  it  from  personal  experience,  for  in  1717  he  was  imprisoned  in  the 
Bastille  for  a  poem  which  he  had  not  written,  the  author  of  which  he  did  not 
know,  and  the  tendency  of  which  he  did  not  approve.  On  the  freedom  of 
expression  in  EngUsh  law,  already  before  the  18th  century,  see  Dicey:  The  Law 
of  the  Constitution  pp.  234  seq. 
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continental  states.  There  is  an  old  experience  from  which  may  be  learnt 
that  one  must  know  the  time  of  one's  visitation.  Modern  press  has  had 
this  time  of  visitation,  but  unfortunately  it  has  not  made  use  of  it.  In 
quiet  times  of  objective  reflection  the  press  ought  to  consider  how 
sensitive  is  the  instrument  on  which  it  plays.  In  the  first  rank  it  is 
the  great,  common  population;  it  is  naively  credulous  in  face  of  the 
printed  word,  and  is  easily  led  in  a  good  or  bad  direction.  Experience 
shows  that  an  unrestricted  freedom  of  the  press  injures  and  hinders  the 
good  and  decent  press  in  its  competition  with  that  part  of  the  press 
which  makes  a  profit  of  exploiting  the  lowest  instincts  in  the  people.  So 
that  the  free  press  in  its  way  exposes  the  majority  of  the  people  and 
with  it  the  weakness  of  public  opinion  in  the  people  and  of  the  govern- 
ment by  the  people.  Soren  Kierkegaard  expresses  the  experiences  of  the 
press  and  democracy  thus:  "The  daily  press  is  the  disaster  of  the  states, 
"the  majority"  the  evil  in  the  world." 

In  dealing  with  this  great  problem  of  the  daily  press  and  its  relations 
to  the  community,  one  often  gets  the  impression  that  here  there  is  only 
a  choice  between  two  legal  systems  of  law:  censorship  and  that  freedom 
of  the  press  which,  until  the  beginning  of  the  20th  century,  was  generally 
prevalent  in  the  continental  states;  and  the  leading  statesmen  evidently 
do  not  see  any  other  choice  than  this,  the  choice  between  a  press  bound 
and  chained  from  above,  and  an  unbridled  press.  In  my  opinion  there 
is  a  third  system  of  law,  namely  complete  freedom  of  the  press,  but  under 
strict  responsibility  to  the  courts  for  those  violations  of  the  rights  of 
fellow-citizens  and  the  connnunity  of  which  the  bad  part  of  the  modern 
press  has  been  guilty  again  and  again.  It  holds  good  of  freedom  of  the 
press  as  of  personal  freedom  and  freedom  of  earning.  There  is  complete 
freedom  but,  on  the  other  hand,  only  freedom  to  do  everything  that  does 
not  injure  one's  neighbour,  an  individual  or  the  community.  While  every- 
one by  virtue  of  personal  freedom  has  the  right  to  move  his  person 
whithersoever  he  chooses,  villanage  and  serfdom  being  abolished,  and 
to  use  his  limbs  as  he  likes,  for  corporal  work,  sports,  and  the  like,  the 
ordinary  penal  law,  on  the  other  hand,  forbids  this  freedom  of  action  to 
be  used  to  injure  his  fellow-man,  by  punishing  manslaughter,  the  inflic- 
tion of  wounds  and  other  bodily  harm.  The  law  on  industry  and  trade 
allows  every  person  engaged  in  an  industry  or  trade  a  certain  freedom 
to  buy,  sell,  produce  goods,  altogether  to  earn  a  living  as  he  or  she 
chooses,  but  the  law  on  unfair  competition  prohibits  a  number  of  actions 
-which  particularly  injure  other  tradespeople  or  the  purchasing  public. 
In  the  same  way  a  press  law  must  also  set  such  limits  to  the  freedom 
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of  the  press,  that  it  cannot  be  abused  to  the  detriment  of  others,  partly 
the  individual  citizen  and  partly  the  community  as  a  whole.  An  abuse  of 
the  freedom  of  the  press  of  common  occurrence,  especially  in  the  daily 
press,  is  the  injury  to  the  honour  of  another.  But  experience  shows  that 
the  ordinary  rules  of  penal  law  against  defamation  do  not  here  suffice. 

Experience  in  the  department  of  the  press  shows,  on  the  whole,  that 
penalty  is  not  always  the  severest  and  most  effective  prosecution  of  the 
law.  In  the  states  on  the  European  continent  the  instrument  of  the  law 
against  libel  or  defamation  or  other  crimes  of  the  press  has  been  fines 
or  imprisonment.  In  England,  on  the  other  hand,  the  most  important 
instrument  of  the  law  in  this  sphere  has  been  private  prosecution  for 
damages.  In  general  damages  are  considered  a  milder  instrument  of  the 
law  than  punishment.  Nevertheless  private  prosecution  for  damages  has 
in  England  proved  to  be  a  far  more  severe  and  more  effective  legal 
prosecution  than  punishment  has  been  on  the  Continent;  and  the  English 
press  has  therefore  in  the  main,  during  the  19th  and  20th  century,  under 
the  freedom  of  the  press,  been  more  objective,  impartial  and  considerate 
than  the  press  in  the  continental  states.  The  legislators  in  these  states 
have  not  shown  sufficiently,  under  the  freedom  of  the  press,  that  they 
know  men  and  the  practical  conditions. 

This  strange  relation  between  the  two  kinds  of  legal  prosecution, 
damages  and  punishment,  depends  on  various  circumstances.  The  fines 
to  which  the  editors  of  daily  papers  have  been  sentenced  on  the 
Continent  have  in  the  main  been  too  small,  and  it  has  therefore 
been  easily  possible  to  defray  them  as  a  minor  working  expense  from 
the  paper's  cash  funds;  and  in  many  cases  imprisonment  was  like 
beating  the  air.  It  is  in  the  large  modern  newspaper  enterprises  that 
there  is  also  a  great  need  of  responsibility  for  heedless  violations  of 
justice,  but  in  the  case  of  heedless  actions  the  courts  will  naturally  be 
reluctant  to  apply  the  penalty  of  imprisonment;  this  will  therefore  not 
be  so  much  applied,  and  that  easily  leads  to  the  penalty  of  a  fine,  which 
becomes  ineffective,  especially  because  the  rates  of  the  fines  in  the 
statutes  of  the  19th  and  the  beginning  of  the  20th  century  were  in  the 
main  too  small.  And  if  the  courts  to  a  greater  extent  employed  imprison- 
ment, the  newspapers  started,  as  responsible  editors,  employing  men  of 
straw  who  were  paid  for  being  imprisoned  for  the  delinquencies  of  the 
paper;  and  this  evasion  of  the  responsibility  was  considerably  facilitated 
by  the  peculiar  "ladder  arrangement"  of  the  responsibility  in  common 
use  on  the  Continent,  by  which  the  author  of  the  newspaper  article  is 
punished  first,  but  if  he  is  not  to  be  found  then  the  editor,  and  after  him, 
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or  at  the  same  time,  the  publisher  and  the  printer  are  punished. 
According  to  this  the  papers  could  always  choose  a  person  who  as 
editor  or  as  author  mentioned  by  name  was  paid  to  undertake  the 
responsibility. 

The  business  of  a  newspaper  of  the  present  day  is  a  very  comprehensive 
and  very  complicated  affair,  having  several  managers  and  many 
assistants,  working  in  incessant  hurry,  alongside  each  other,  but  separated 
from  each  other,,  a  huge  ant-hill  organism,  where  it  would  often  prove 
to  be  extremely  difficult  to  find  or  distribute  the  responsibility,  if  this 
is  to  be  laid  upon  a  single  person  or  according  to  real  guilt;  the  very 
value  and  advantage  of  the  punishment  consists  in  this  entirely  per- 
sonal relation  of  guilt.  In  employing  punishment,  whatever  arrangement 
is  chosen,  the  penalty  will  often  strike  too  hard  or  too  feebly.  Th€ 
liability'  to  damages,  on  the  other  hand,  can  safely  be  laid  on  the  news- 
paper enterprise  as  such,  whether  it  is  carried  on  as  a  joint-stock 
company,  a  responsible  partnership  or  the  business  of  a  single  person. 

a)  The  capital  of  the  paper  must  justly  be  liable  for  all  press  offences 
committed  in  the  paper,  purposely  or  carelessly,  whether  by  members 
of  the  staff,  contributors,  editors  or  by  the  proprietor  of  the  paper. 
Liability  to  damages  for  injurious  actions  in  the  paper  is  the  chief  risk 
of  the  working  of  the  paper,  imposed  upon  it  by  the  community  which 
allows  it  to  earn  a  considerable  profit,  directly  or  indirectly,  through  a 
mass  circulation  which  may  have  a  fateful  effect  for  both  good  and  evil, 
b)  Here  the  courts  need  therefore  not  become  absorbed  in  the  difficult 
questions  about  the  guilt  of  individuals,  c)  Considerable  amounts  in 
damages  can  be  awarded  the  persons  injured  by  libellous  utterances  in 
the  press,  and  d)  the  difficult  proof  of  economic  loss  through  the  libel 
has  not  to  be  demanded  of  the  injured  party;  but  considerable  damages 
have  to  be  made  ifor  the  most  important  injury  in  these  cases,  the  mental 
suffering  caused.  In  English  law  the  courts  have  formed  the  liability  to 
damages  effectively  in  all  the  four  directions  here  mentioned  (a-d).  In 
all  libellous  charges  affecting  the  reputation  of  the  person  accused  in  his 
official  position,  profession  or  business,  it  is  always  considered  that  harm 
has  been  done,  without  any  proof  whatever;  and  very  large  amounts  of 
compensation  are  often  awarded  (£5000,  £10,000).  Through  this  serious 
liability  to  compensation  English  law  has  obtained  far  more  in  the  way 
of  creating  a  decent  press  than  the  laws  of  the  continental  states  have 
obtained  through  their  penal  regulations  and  complicated  systems  of 
liability. 


737 

The  mental  suffering  caused  by  attacks  in  the  press  makes  up  a 
special  chapter  in  the  life  of  men  of  the  present  day.  The  communities 
of  the  future  will  assuredly  one  day  look  back  upon  the  man  hunt  and 
personal  persecution  in  the  press  of  our  times,  for  political  and  personal 
reasons,  as  a  chapter  equally  as  brutal  and  barbarous  in  the  history  of 
mankind  as  the  persecution  of  heretics  in  medieval  times  are  considered 
to  be  in  our  day.  The  violations  of  the  rights  of  one's  fellow-man,  com- 
mitted by  the  press  under  personal  and  political  persecution,  are  of  the 
most  manifold  kind.  Only  the  most  important  will  briefly  be  pointed 
out  here. 

The  man  hunt  on  personal  and  political  opponents  often  takes  place 
in  the  continental  states  by  means  of  ferreting  out  bank  accounts, 
registers  of  joint-stock  companies,  registers  of  property  and  the  like, 
with  the  object  of  besmirching  the  private  life  of  an  opponent.  Further- 
more, an  opponent's  mode  of  action  is  attributed  to  mean  economic 
motives,  without  any  real  proof;  it  is  also  possible  by  mere  hints  to 
throw  a  shadow  upon  his  character.  —  As  the  sensational  and  surprising 
easily  lends  itself  to  the  enticement  of  buyers  of  the  daily  papers,  that 
which  is  called  a  sensation  becomes  an  ordinary  method  of  business  of 
a  great  number  of  papers.  In  the  service  of  sensation  big  headlines 
and  photographs  are  excellent  means.  In  several  states  it  is  still 
permitted  to  produce  photographs  from  legal  actions,  not  only  of 
criminals,  but  also  of  witnesses,  by  means  of  which  entirely  innocent 
people  can  be  put  in  the  pillory,  as  the  conmion,  ordinar}"  reader  of 
daily  papers  is  not  always  able  to  distinguish  in  what  quality  a  person 
appears  in  a  lawsuit.  Headlines  in  a  paper,  such  as,  for  instance,  "A  has 
been  sentenced",  leads  one  to  think  of  serious  offences,  while  the  article 
below  gives  the  information  that  A  only  as  a  party  in  an  ordinary  civil 
case  has  been  bound  to  pay  a  disputed  amount  for  a  delivery  of  goods.— 
Dead  scandals  are,  as  we  know,  a  favourite  matter  of  entertainment  in 
the  unravelling  of  the  private  life  of  one's  neighbour,  or,  as  Byron  says: 
Dead  scandals  form  good  subjects  for  dissection.  Proof  of  the  truth  of  a 
libellous  accusation  should  no  doubt  be  necessary  to  exempt  from 
liability,  but  it  is  not  enough.  Lord  Campbell's  Act  of  1843  has  here 
shown  deep  insight  into  human  nature  by  establishing  that  it  is  not 
enough  to  be  exempt  from  liability  for  libels  to  prove  1)  that  they  are 
true,  but  that  it  must  also  be  proved  that  it  is  2)  a  benefit  to  the  com- 
munity that  the  libel  is  published.  For  instance,  when  a  newspaper 
stales  publicly  that  a  highly  esteemed  business  man  once,  fifty-three 
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years  ago  in  his  youth,  was  punished  for  theft,  it  is  a  revival  of  "a  dead 
scandal",  which  cannot  be  excused  by  any  social  interest,  and  which 
therefore  lays  a  serious  responsibility  upon  the  paper^). — Utterances  at 
public  meetings,  when  concerned  with  opponents,  are  often  given  in  a 
distorted  form.  Disputes  in  the  press  between  well-known  persons  are 
good  material  for  sensations.  The  same  holds  good  of  attacks  on  public 
authorities.  As  the  person  attacked  or  criticised  does  not,  as  a  rule,  get 
an  opportunity  of  replying  until  in  later  issues  of  the  paper,  this  absence 
of  contradiction  of  the  criticism  or  attack  may  for  a  certain  time  do 
great  harm.  In  times  of  social  or  political  unrest  the  press  has  often, 
in  several  continental  states,  stirred  up  public  opinion  and  the  authori- 
ties to  a  one-sided  prosecution,  and  during  the  course  of  the  proceedings 
it  has  tried  to  influence  the  courts  to  certain  decisions,  especially  when, 
on  the  political  side  after  great  economic  or  political  collapses,  it  was 


^)  In  English  law  there  was  originally  a  very  far-reaching  and  severe  liability 
to  penalty  for  defamations.  According  to  the  old  English  Common  Law,  all 
published  libellous  words  were  punished  (by  imprisonment  or  fines)  from  the 
point  ol  view  that  such  defamation  was  capable  of  causing  a  breach  of  the 
peace;  and  according  to  this  point  of  view  the  libellous  accusation  was  pun- 
ished regardless  of  whether  it  was  true  or  not  ("the  greater  the  trulh  the 
greater  the  libel").  In  this  there  was  undoubtedly  a  certain  practical  wisdom, 
which  the  continental  legislations,  in  their  exaggerated,  theoretical  considera- 
tion for  the  proof  of  truth,  have  overlooked,  as  pointed  out  in  the  text  above. 
But  this  standpoint  of  Common  Law  of  course  went  too  far  and  struck  too 
hard.  By  Lord  Campbell's  Act  of  1843  (6  and  7  Vict  c  95)  the  apphcation  of 
penalty  was  very  considerably  restricted.  A  reasonable  consideration  was  now 
given  to  the  proof  of  truth;  as  I  pointed  out  in  the  foregoing,  it  was  to  be 
necessary,  but  not  sufficient  to  exem(pt  the  Ubeller  from  punishment;  this  law, 
as  a  conditions  for  this  exemption  required  two  things,  1)  that  the  content  of 
the  libel  is  true,  and  2)  that  it  is  for  the  public  good  that  it  is  published,  or,  to 
state  it  in  the  words  of  the  English  statute  itself:  "it  shall  be  necessary  for  the 

defentant  to  allege  the  truth  of  the  said  matters and  further  to  allege 

that  it  was  for  the  puhlic  benefit  that  the  said  matters  charged  should  be 
published",  §  6  of  the  statute.  On  the  further  distribution  by  newspapers  of 
matter  for  scandal  which  has  been  advanced  at  public  meetings,  the  rule,  as 
touched  upon  above,  in  English  law  now  is,  that  it  must  he  proved  that  the 
libellous  matter  contains  "matters  of  public  concern,"  Statute  1888,  51  and  52 
Vict  c  64  §  4.  The  last  words  quoted  here  were  advisedly  inserted  by  the  House 
of  Lords  instead  of  the  ordinary  traditional  expression  "of  public  interest." 
For,  as  the  experienced  jurists  explained  as  their  reason  for  this  alteration: 
"there  are  many  matters  which  concern  the  public  in  which  they  lake  no 
interest,  while  they  take  great  interest  in  many  other  matters  with  which  they 
have  no  concern." 


739 

necessary  to  find  a  scapegoat. — Public  criticism  oi'  the  authorities,  when 
the  criticism  is  objective  and  impersonal  and  kept  to  a  decorous  form, 
may  bear  fruit  in  a  coming  development.  Often,  however,  this  criticism 
is  presented  in  personal  and  violent  terms;  and  hence  it  may  be  of 
irreparable  harm  to  the  community  because  the  great  mass  of  the 
people,  who  read  the  attacks  of  the  press,  are  unable  to  judge  objectively 
whether  the  criticism  is  justified;  and  their  respect  for  the  authorities 
of  the  community  is  broken  down  by  it,  often  in  an  indefensible  way. 
Taking  it  altogether,  when  one  sees  what  calamities  have  been  caused 
by  the  press  during  the  19th  and  20th  centuries,  both  to  individual 
citizens  and  to  community  as  a  whole,  one  must  admit  that  the  Danish 
ordinance  of  September  27,  1799,  was  right  in  its  forebodings  of  the 
consequences  of  unlimited  freedom  of  the  press  when  it  stated:  "But  by 
unlimited  freedom  the  press  would  become  the  tool  of  all  manner  of 
ignoble  passions,  with  consequences  harmful  to  public  calmness  and 
private  security."  In  close  correspondence  with  this  is  Soren  Kierke- 
gaard's judgment  mentioned,  on  the  result  of  freedom:  "the  daily  press 
is  the  disaster  of  the  states." 

Meanwhile  the  system  of  law  of  a  single  country  has  in  more  recent 
times  pointed  out  the  way  to  the  right  limitation  of  freedom  of  the  press. 
Through  their  severe  rules  of  damages  the  English  courts  have,  as 
shown,  pruned  away  the  worst  wild  shoots  of  this  freedom.  At  the  same 
time  a  number  of  rules  of  law  have  gradually  forced  out  a  chivalry  in 
the  treatment  of  opponents  in  the  press.  Thus  the  law  demands  that 
reports  of  parliamentary  debates,  of  proceedings  in  the  courts  and  of 
public  political  meetings  shall  be  "fair  and  accurate."  (The  Law^  of  Libel 
Amendment  Act,  1888,  51  and  52  Vict  c  64  §§  3  and  4).  Comments  and 
facts  are  each  to  be  kept  separate,  comments  and  criticism  shall  also  be 
impartial.  Meanwhile  this  high  standard  of  the  law  has  not  in  practice 
become  merely  a  pious  wish;  it  is  carried  out  in  life  with  iron  severity 
through  the  stern  legal  responsibility.  That  it  has  been  possible  for  these 
rules  of  law  on  impartial,  objective  reports  and  criticism  of  public 
affairs,  on  carefulness  in  the  mention  of  the  private  life  of  one's  fellow- 
man  and  the  like,  to  become  firmly  established  through  a  long  judicial 
practice,  bears  witness  to  considerable  legal  culture.  But  first  and  last 
it  bears  witness  to  a  people  mature  in  public  affairs,  a  people  to  whom 
ordinary  cant  phrases  about  freedom  have  been  of  no  value,  but  who 
have  practically  concentrated  most  on  chastising  the  abuse  of  freedom. 
England  has  had  freedom  of  the  press  since  1695;  but  it  is  significant 
that  when  Parliament  at  that  time  introduced  freedom  of  the  press,  it 
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was  by  no  means  from  any  abstract  enthusiasm  about  "freedom"  in 
general,  or  "freedom  of  the  press"  in  particular,  but  simply  because  the 
Parliament  found  that  censorship  entailed  a  number  of  purely  practical 
drawbacks,  such  as  the  far  too  long  and  damaging  storage  of  books  in 
the  custom  house  (in  the  case  of  imported  books),  the  rather  troublesome 
house  investigations,  certain  extortions  on  the  part  of  the  monopoly  of 
the  company  of  printers,  etc.  There  was  nothing  lyrical  whatever  about 
those  parliamentary  examinations  and  negotiations  that  led  to  the 
abolition  of  censorship  and  the  introduction  of  freedom  of  the  press  in 
England.  And  when  it  had  been  introduced  the  courts  and  legislation 
immediately  began  in  a  series  of  special  domains  to  prosecute  its  abuses 
severely,  at  first  according  to  penal  law,  later  according  to  common 
civil  law. 

When  the  French  political  agitators  in  the  18th  century  began 
declaiming  their  speeches  in  the  face  of  France  and  Europe  altogether 
on  various  "freedoms",  including  therein  the  freedom  of  the  press,  and 
pointed  to  England  as  the  great  model,  they  took  upon  themselves  a 
great  responsibility,  as  misleading  the  great  population;  in  various 
respects  these  politicians  had  a  rather  superficial  acquaintance  with 
English  law;  they  had  in  particular  not  made  the  thorough  studies  in 
the  field  of  the  daily  practical  legal  life  in  England,  which  alone  could 
have  taught  them  the  quiet  but  firm  grasp  which  the  courts  had  for  the 
discipline  of  various  freedoms.  If  they  had  known  this  severe  discipline 
and  had  spent  just  as  many  speeches  on  this  discipline  as  on  freedom, 
the  misguided  people  might  possibly  have  been  spared  various  revolu- 
tions on  the  Continent. 

Through  the  demands  of  English  law  for  impartial  reports  and  fair 
criticisms,  and  its  counteracting  of  libellous  statements  about  the  private 
life  of  a  fellow-man  without  justification  for  the  good  of  the  community,  a 
great  deal  has  been  achieved  to  raise  the  standard  of  the  daily  press.  But 
even  the  demands  of  English  law  are  only  a  step  on  the  way  to  the  wholly 
right  press  in  the  community  of  the  future.  Much  would  be  gained  if, 
in  the  community  of  the  future  there  was  also  a  demand  that  all 
exchange  of  opinion  in  the  press  should  be  objective  and  chivalrous 
and  not  that  barren  and  mean  personal  self-assertion  called  polemics, 
in  which  the  subject  is  spun  out  and  time  is  wasted  on  irrelevant  side 
issues,  with  the  object,  of  no  importance  to  truth,  of  holding  one's  own. 
Only  when  an  exchange  of  opinion  is  objective  and  chivalrous  does  it 
become  of  any  value  to  the  community,  as  it  then  becomes  an  unselfish 
endeavour  to  find  the   truth   by   common   efforts,   quite   regardless   of 
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whether  one  side  or  the  other  is  admitted  to  be  right.  But  in  the  next 
place  the  press  ought  in  future  to  be  relieved  of  that  other  great  evil, 
which  pesters  modern  newspapers  and  their  readers,  sensation,  which 
in  the  economic  race  must  of  necessity  drive  even  the  decent  papers  to 
huge,  glaring  headlines,  sensational  picture  material  and  the  like,  which 
every  day  excites  the  nerves,  already  overloaded,  of  modern  people. 


There  is  no  ideal  system  of  law  in  this  world  in  any  sphere,  nor  is 
there  any  in  the  English  system  of  law  in  the  sphere  of  the  press.  It  has 
also,  of  course,  its  drawbacks.  Thus  there  are  complaints  in  England 
that  the  severe  liability  to  damages  for  libel  may  sometimes  give 
occasion  to  blackmail.  Yet  this  must  not  make  one  lose  the  sense  of  the 
essential.  The  essential  is  not  whether  a  system  of  law  has  certain 
drawbacks  which  others  have  not.  The  essential  is:  which  system  of  law- 
has  relatively  the  most  advantages  and  relatively  the  fewest  drawbacks. 
But  here  it  must  be  recognised  that  the  English  system  of  law,  taking  it 
as  a  whole,  compared  with  all  others,  has  the  greatest  advantages  and 
the  fewest  drawbacks. 

It  is  possibre  that  the  English- American  press  law  needs  more  detailed 
rules  about  the  right  to  have  an  answer  published  by  him  who  has  been 
offended  by  incorrect  statements  in  the  press  about  him  or  his  business 
(or  profession),  whether  the  statements  are  libellous  or  not.  It  is  believed 
that  several  persons,  who  do  not  care  about  compensation  in  money, 
would  prefer  such  right  to  reply.  Perhaps  the  paper  or  periodical  which 
gives  the  incorrect  statement  should  have  the  choice  between  either 
publishing  such  reply  from  the  offended  person,  or  itself  publishing  a 
correction  and  withdrawal,  see  on  this  question  an  article  by  Zachariah 
Chafe  in  the  Harvard  Law  Review,  1946,  pp.  1 — 43. 

If  the  freedom  of  the  press  is  to  be  preserved,  a  strong  law  of  the  press 
for  the  pruning  of  the  wild  shoots  of  this  freedom  must,  as  shown,  be 
carried  out  in  the  communities  of  the  future.  A  strong  law  must  be 
given,  first  for  the  sake  of  the  people,  for  the  best  part  of  the  less 
educated  part  of  the  population  which  has  still  preserved  its  faith  in 
men,  but  next  for  the  sake  of  the  press  itself,  for  a  high  standard  of 
the  press  in  the  communities  of  the  future.  Under  such  a  law  the  better 
part  of  the  press  will  be  delivered  from  the  competition  in  filth  from 
that  part  of  the  press  which  makes  a  business  of  sensation  and  material 
for  scandal.  We  want  a  high  and  pure  atmosphere  in  the  press  of  the 
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future,  in  which  man  hunt  from  political  and  personal  reasons  has 
been  stopped,  in  which  the  conflict  is  not  carried  on  for  the  sake  of 
the  conflict  and  self-assertion,  and  in  which  the  aim  is  altogether  that 
of  true  and  valuable  enlightenment  and  not  sensation,  scandal  and 
hatred. 

A  strong  press  law  must  not  be  a  censorship  law,  nor  a  law  of 
uniformity  of  the  press,  as  in  the  dictatorial  states  of  the  present  day; 
nor  must  a  press  law  in  the  first  rank  be  a  penal  law,  but  a  law  which  with 
a  firm  hand  effectively  teaches  the  press  the  right  use  of  the  freedom  of 
the  press.  From  the  total  number  pf  experiences  in  the  continental 
states  and  in  England  the  most  important  legal  instrument  against 
transgressions  of  the  press  must  in  the  future  be  the  liability  to  com- 
pensation. Such  a  press  law  must,  on  the  basis  of  the  experiences 
mentioned  above  contain,  in  particular,  the  following  rules.  Several  of 
them  have  been  carried  out  in  a  few  states,  most  of  them  in  England. 

1.  The  liability  to  damages  for  libellous  statements  or  reports  must 
be  imposed  on  the  newspaper  or  periodical  undertaking  as  such,  without 
proof  of  concrete  guilt  in  any  individual  person,  and  for  defamations 
without  proof  of  economic  injury,  a  considerable  compensation  in  money 
being  imposed  on  the  paper  for  mental  suffering,  loss  of  health  and 
earning  capacity  caused  to  the  prosecutor  by  the  defamations,  besides 
compensation  for  direct  economic  injury. 

Besides  the  newspaper  undertaking  as  such,  everyone  who  is  con- 
cretely guilty  in  the  press  misdemeanour,  whether  he  be  editor,  contributor, 
author,  publisher,  printer,  agent,  etc.  is  liable  to  the  damages;  and  if 
several  are  guilty  they  are  all  jointly  liable. 

Apart  from  press  conditions  everyone  who  is  guilty  of  an  illegal  publi- 
cation is  liable  to  damages  and  penalty  according  to  the  general  rules. 

The  rules  which  in  the  following  apply  to  all  printed  publications 
must  also  apply  to  publications  manifolded  in  other  ways. 

2.  Verification,  that  is,  proof  of  the  truth  of  a  libellous  statement  shall 
not  be  sufficient  to  exempt  from  liability  to  compensation  nor  from 
penalty.  For  this  must  be  required  both  1)  verification,  and  2)  a  reason 
given  that  the  publication  of  the  statement  is  beneficial  to  the  community. 
The  exposure  of  dead  scandals  is  to  be  severely  dealt  with  according  to 
the  gravity  of  its  character,  both  by  imprisonment  and  considerable 
damages. 

3.  A  criticism  in  the  daily  press  and  other  printed  publications  of 
private  or  public  persons  and  institutions,  e.g.,  a  criticism  of  a  business 
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man  or  a  joint-stock  company  and  their  methods,  of  a  government 
official  and  a  puhlic  office  and  their  treatment  of  the  public  is  allowed. 

4.  The  criticism,  however,  must  he  objective,  impartial  and  decorous 
in  form,  in  fairness  it  must  also  point  out  the  features  in  favour  of  the 
private  person,  firm,  company,  official,  public,  office,  etc.,  concerned, 
and  it  must  take  into  consideration  all  explanatory  and  extenuating 
circumstances. 

Criticism  of  the  case  must,  as  far  as  possible,  be  kept  away  from 
criticism  of  the  person;  if  a  rule  of  law,  an  institution,  a  system  or  a 
method,  whether  it  be  of  a  private  business  or  a  public  office,  can  be 
criticised  without  the  need — from  objective  reasons — of  entering  upon  a 
criticism  of  persons,  the  latter  criticism  must  be  avoided. 

Before  a  criticism  is  published  in  a  daily  newspaper  or  a  periodical, 
opportunity  must  be  given  to  the  private  person,  company,  society, 
government  official,  government  office  attacked  therein  to  become 
acquainted  with  and  refute  the  criticism  within  a  suitable  term.  The 
refutation  of  the  person,  company,  office  attacked  shall  then  be  published 
in  the  same  number  and  in  the  same  place  in  the  paper  or  periodical 
in  which  the  criticism  is  presented,  so  that  the  public,  by  hearing  both 
parties  in  this  way  at  the  same  time  become  able  to  form  a  just  opinion 
on  the  case. 

If  the  case  is  of  such  a  special  kind  that  ordinary  readers  of  daily 
papers  are  unable  to  form  an  opinion  based  on  special  knowledge,  on 
the  justification  of  the  criticism,  and  a  special  forum  is  available — a 
specialized  periodical,  court  of  arbitration,  or  the  like — to  which  the 
case  rightly  belongs,  the  editor  of  the  daily  paper  shall  reject  the  case 
as  being  no  concern  of  the  paper  and  the  public  in  general,  and  refer 
the  criticism  to  the  special  and  correct  forum  for  it. 

It  is  contrary  to  law  to  insinuate  that  in  the  behaviour  of  a  private 
person  or  a  government  official  there  are  material  or  other  motives 
which  detract  from  his  judgment,  even  if  there  is  no  defamation,  when 
there  is  no  proof  of  such  motives. 

A  criticism  of  state  authorities,  such  as  ministers,  judges,  county 
sheriffs,  etc.,  must  be  so  worded  that  respect  for  the  country's  authority 
so  far  as  possible  is  not  thereby  impaired  among  the  people. 

Furthermore,  every  criticism  in  the  daily  press  or  other  printed 
publication,  whether  of  private  or  public  persons,  of  institutions  or 
methods  of  procedure,  must  satisfy  the  following  demands:  (1)  that  the 
facts  by  which  the  criticism  is  supported  are  clearly  and  not  misleadingly 
stated,  (2)  that  these  facts  are  true,  (3)  that  the  criticism  is  distinctly 
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separated  from  the  facts  by  which  it  is  supported,  so  that  the  reader  is 
himself  enabled  to  judge  whether  the  criticism  is  fair,  (4)  that  the 
author  of  the  criticism  must  carefully  present  his  conclusions  exactly 
as  only  conclusions  and  not  as  new  facts,  as  he  will  otherwise  be 
compelled  to  prove  them  as  such,  and  (5)  that  the  author  must  not 
be  influenced  by  any  personal,  hostile  feeling  against  the  person  he 
criticises. 

In  the  daily  press,  books,  periodicals  and  other  printed  publications, 
every  general,  disparaging  judgment  on  a  scientific,  artistic  or  technical 
work,  in  which  the  justification  of  the  judgment  is  not  accurately  con- 
firmed in  detail,  is  prohibited. 

5.  Reports  in  the  daily  press  and  other  printed  publication  of  judicial 
proceedings,  of  meetings  in  Parliament  or  municipal  assemblies  or  of 
common  public  meetings  shall  be  accurate,  objective  and  impartial. 

if,  at  common  public  meeting  scandalizing  statements  are  made  about 
the  private  life  of  a  person,  it  is  an  unlawful  act  to  publish  these  state- 
ments in  the  daily  press  or  other  printed  publication,  unless  it  can  be  prov- 
ed that  such  a  publication  is  true  and  serves  a  socially  justified  purpose. 

6.  So  long  as  a  judgment  in  a  law  case  has  not  been  passed  it  is 
forbidden  in  the  daily  press  and  other  printed  publication  to  work  up  a 
spirit,  whether  in  favour  or  disfavour  of  the  accused  in  a  penal  case,  or 
for  one  of  the  parties  in  a  civil  lawsuit,  and  to  express  any  opinion  on  the 
result  of  the  case. 

Every  photograph  or  drawing  in  the  daily  press  of  the  accused, 
plaintiff,  defendant,  witnesses  or  others  appearing  in  a  law  case  is 
prohibited. 

7.  Headlines  above  articles  in  the  daily  press  shall  be  accurate,  objec- 
tive and  cover  the  content  of  the  article;  and  they  must  not  be  given  a 
more  exciting  or  disquieting  form  than  required  by  the  case  itself. 

8.  Exchange  of  opinion  in  the  daily  press,  periodicals  and  other  printed 
publications  shall  be  objective  and  chivalrous,  so  that  space  and  time 
are  not  wasted  on  personal  issues  irrelevant  to  the  case,  but  are  employed 
instead  in  a  common  effort  to  find  the  truth,  quite  regardless  of  whether 
one  party  or  the  other  is  right  in  the  exchange  of  opinion. 


A  few  of  the  rules  proposed  above  are  special  for  the  daily  press  and 
the  periodical  press,  namely  those  given  under  point  1,  par.  1,  point  4, 
par.  4,  point  6,  par.  2  and  point  7.  For  the  rest,  however,  the  rules, 
that  is,  those  proposed  under  points  1 — 6  and  8,  must  be  applied  not 
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only  to  the  daily  press  but  to  every  publication  printed  or  manifolded 
in  other  ways.  On  the  other  hand  they  cannot  be  transferred  off  hand 
to  defamation  and  other  injurious  mention  in  private  letters  or  private 
conversations.  In  such  cases  proof  of  concrete  guilt  of  the  person  writing 
or  speaking  must  always  be  required,  contrary  to  point  1,  par.  1;  and 
point  2,  is  not  applicable  here.  Nor  can,  moreover,  the  number  of  special 
rules  pointed  out  under  points  4 — 8  hold  good  for  the  private  oral  or 
written  statement,  criticism  or  exchange  of  opinion. 


Meanwhile  the  task  of  the  community  and  the  order  of  law  is  not 
completed  by  fulfilling  its  negative  part,  that  of  pruning  away  the  wild 
shoots  of  the  freedom  of  the  press.  Besides  this  an  immense,  positive 
task  here  awaits  the  community  of  the  future,  and  not  only  in  the 
domain  of  the  press,  but  also  in  the  entirely  new,  vast  domains  in  which 
technical  inventions  have  caused  a  revolution  and  created  possibilities 
hitherto  undreamed  of,  for  the  information  of  the  people  and  gaining 
an  influence  upon  them.  When  it  is  carefully  considered  what  an  extra- 
ordinary influence  the  daily  and  weekly  press,  the  radio  and  the  films 
have  upon  the  great  mass  of  the  population,  it  is  a  social  problem 
growing  every  day  greater  and  greater,  how  material  of  real  intellectual 
worth  and  uplifting  for  the  minds  of  men,  is  to  be  conveyed  to  the 
people  by  these  great  spiritual  channels  of  communication,  and  not  that 
abundance  of  inferior  mass  influence  which  at  the  present  day  overflows 
the  country  through  the  daily  press,  the  large  number  of  illustrated 
papers,  the  films,  etc.,  and  of  which  a  large  part  is  morally  subversive, 
another  part  in  bad  taste  and  artistically  untalented,  and  a  third  part 
belonging  to  all  that  great  mass  of  influence  of  everything  that  is  of 
no  importance,  and  which  can  best  be  summed  up  under  the  common 
term  of  rubbish,  such  as  all  those  photographs  of  persons  at  dinner 
parties,  of  bathers,  especially  women,  of  actresses  in  the  most  varied 
situations,  their  private  life  and  opinions,  etc.  Most  people  get  their 
fashions  and  taste  from  the  illustrations  in  the  papers  and  the  films; 
and  their  opinions  are  delivered  to  them  ready  made  at  the  door  by  the 
paper  they  happen  to  take.  All  intellectual  independence,  all  independent 
taste,  independent  capability  of  thinking  is  lost  to  most  of  them  in  the 
one-sidedness  of  all  these  mechanical  mass  influences.  The  greatest  of 
all  evils,  though,  is  the  influence  on  the  people  through  inferior  matter 
subversive  of  character. 

As  the  radio  is,  in  several  states,  in  the  hands  of  the  State  there  is  a 
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possibility  of  conveying  to  the  people  by  means  of  it  material  of  artistic, 
scientific  and  technical  worth,  and  of  excluding  what  is  of  inferior 
quality;  and  already  a  sifting  is  to  a  certain  extent  in  this  respect  being 
carried  out  by  experts  of  eminent  capacity.  In  regard  to  the  films  too, 
a  certain  censorship  has  been  introduced  in  several  countries.  This 
applies  particularly  to  those  of  a  tendency  to  be  subversive  of  character. 
For  there  are  certain  film  companies  which,  on  the  way  to  profit,  take 
the  easiest  road  to  gain  it,  by  substituting,  to  a  certain  extent,  for  that 
which  is  of  real  artistic  quality  (which  is  often  economically  the  most 
expensive)  the  sexually  tainted,  which  always  attracts  the  public  and 
which  is  cheap.  In  the  face  of  low  speculations  of  that  kind  in  bad 
instincts  in  the  people  a  firm  hand  is  required  for  weeding  out  on  the 
part  of  the  film  censorship. 

Even  with  an  arrangement  like  censorship,  then,  one  must  not 
generalise.  While  all  censorship,  as  shown  above,  must  be  excluded 
from  the  press,  as  the  fundamental  principle  must  be  freedom  of  the 
press,  even  though  under  strict  responsibility  after-wards  at  the  courts, 
censorship  has  an  important  mission  at  the  films  and  the  radio.  In  the 
community  of  the  future  action  must  be  taken  in  both  these  departments, 
in  an  essentially  higher  degree  than  at  present,  both  negatively  and 
positively,  with  the  aid  of  highly  qualified  persons,  in  the  spheres  of 
art,  technics  and  science.  It  will  be  quite  possible  to  cut  out  the  drivel 
and  nonsense  and  other  inferiority  in  the  radio  and  even  in  the  daily 
press,  to  an  essential  degree,  through  rules  of  law  (with  subsequent  legal 
effects),  especially  through  practical  instructions  on  arrangements,  both 
as  regards  pictorial  matter  and  text. 


In  the  scientific  and  political  literature  of  the  present  day  a  number 
of  regrettable  sides  of  human  nature  have  become  particularly  prominent 
owing  to  the  great  increase  of  those  who  write  about  science  and  social 
matters,  to  the  mass  production  of  books  and  articles.  As  the  most 
noticeable  of  these  weaknesses  must  be  pointed  out:  polemics  and 
plagiarism. 

1.  The  phenomenon  that  we  call  polemics  also  contributes  to  increase 
scientific  and  political  literature  with  a  quantity  of  superfluous  material. 
Polemics,  or  the  barren,  personal  self-assertion  in  the  scientific  field 
wastes  time,  as  pointed  out  above,  and  spins  out  the  presentation  with 
digressions  quite  irrelevant  to  the  case,  with  the  object,  of  no  importance 
to  the  truth,  of  holding  one's  own.  As  a  rule  eminent  men  of  science 
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avoid  all  polemics  unless  an  imperatively  necessary  rejoinder  is  required 
in  self  defence.  Thus  Descartes,  who  was  hoth  an  eminent  thinker  and  a 
man  who  knew  the  world,  says  in  the  "Discours  de  la  Methode" — as  the 
reason  why  he  will  not  publish  certain  writings  while  he  is  still  living: 
"If  I  published  them  while  I  am  living,  the  result  would  be  that  I  should 
waste  the  time  which  I  should  otherwise  spend  on  my  studies,  on  con- 
troversies and  strife,  to  which  they  would  probably  give  occasion.  It  is 
my  duty  to  take  care  of  the  time  which  is  left  to  me,  as  surely  as  I  have 
good  hopes  of  being  able  to  gel  something  good  out  of  it."  Next  he  says, 
about  one  of  these,  unpublished  writings:  "It  is  certainly  true  that  this 
is  almost  altogether  so  obvious  that  one  must  believe  it,  merely  on 
hearing  it,  and  I  do  not  think  there  is  anything  in  it  of  which  I  cannot 
give  a  proof.  But  as  it  happens,  it  is  impossible  that  it  can  agree  with 
the  ideas  of  everyone  else,  and  I  should  have  to  be  prepared  to  be 
disturbed  by  the  controversies  that  would  arise  from  it,"  see  the  treatise 
by  Descartes  mentioned,  74,  76 — 77.  Newton  thoroughly  detested  all 
polemics  and  systematically  avoided  everything  like  polemics  and 
discussion,  see  Meyerson:  Identite  et  Realite  510.  Moreover,  polemics 
must  be  said  on  the  whole  to  belong  to  that  which  Soren  Kierkegaard 
calls  arguing  talk,  of  which  he  says  that  "in  its  endlessness  it  bears  the 
same  delation  to  the  result  as  the  interminable  lists  of  Egyptian  kings 
to  the  historical  gain  to  be  derived  from  them."  (Either-Or.  7th  Ed. 
1937,  p.  5). 

There  is  no  doubt  that  all  this  barren  polemics  with  its  tedious 
spinning  out  of  the  opponent's  supposedly  weak  points  will  to  an 
essential  degree  be  counteracted  through  the  rule  I  have  suggested  above 
on  p.  744  under  point  8^). 

2.  In  the  science  of  earlier  times  plagiarism  was  very  common.  People 
positively  hunted  in  each  other's  work  without  giving  the  source.  With 
the  rising  legal  culture  in  the  domain  of  authors',  artists'  and  inventors' 

1)  For  promoting  a  chivalrous  exchange  of  opinion  in  the  daily  press  and 
altogether  of  published  writings,  the  form  is  also  of  great  importance.  A 
questing,  scientific  disposition  will  rarely  feel  a  desire  to  say  of  another  opinion 
than  his  own  that  it  is  wrong,  for  he  knows  that  a  great  deal  in  this  world  is 
relative  and  can  be  seen  from  different  sides,  and  that  the  opposite  opinion 
may  very  well  turn  out  to  be  more  correct  than  his  own,  or  just  as  correct. 
The  insight  into  this  and  the  consequent  spiritual  modesty  may  therefore 
entail  that  the  form  "I  cannot  agree",  or  "in  my  opinion"  should  as  a  rule  be 
preferred  to  "this  is  wrong".  Only  where  it  is  a  question  of  open  and  positive 
errors,  e.g.,  faulty  calculations  of  figures  or  quantities,  of  actual  falsehoods 
which  can  be  clearly  verified,  is  the  lastnamed  form  justified. 
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rights  these  robberies  have  become  rarer  and  rarer.  The  enforcement  of 
the  demand  of  recent  laws  for  the  statement  of  the  source  has  gradually 
also  produced,  purely  morally,  a  change  of  mentality  in  this  sphere. 
The  scientist  who  is  caught  several  times  in  the  appropriation  of 
another's  intellectual  property  without  giving  the  source  gets  a  bad 
reputation  in  modern  times.  But  sometimes  the  plagiarism  is  skilfully 
veiled.  A  favourite  form  of  veiling  is:  to  combine  the  plagiarism  of  a 
man  of  science  with  a  contemporaneous  controversy  against  him,  so  that 
the  reader  gets  the  impression  that  there  is  a  great  difference  between 
the  views  of  the  thief  and  his  predecessor.  One  of  the  most  notorious 
examples  of  the  past  of  this  coincidence  of  plagiarism  and  controversy 
is  the  appropriation  by  Leibniz  of  Spinoza's  fundamental  thoughts,  both 
the  basic  idea  of  substance  and  the  hypothesis  of  identity,  and  his  con- 
temporaneous controversy  against  him.  Though  Leibniz  in  his  final 
results,  and  when  he  is  consistent,  closely  approaches  Spinoza,  yet  he 
seizes  every  opportunity  of  keeping  aloof  from  him,  and  that  in  sharp 
and  disparaging  terms,  see  H.  Hoffding:  The  history  of  philosophy  I,  pp. 
337 — 38,  355 — 57.  That  distrust  which  Spinoza  instinctively  had  of 
Leibniz  was  later  only  too  well  justified.  Hoffding  rightly  says  of  this 
conduct  of  Leibniz  towards  Spinoza  that  it  cast  a  shadow  upon  his 
intelligence  and  his  character,  lliis  may  be  said  about  all  polemics  with 
contemporaneous  plagiarism. 

It  is  always  a  sign  of  spiritual  wealth  that  a  man  of  science  openly 
and  chivalrously  points  out  and  acknowledges  the  contribution  of  his 
predecessors.  This  is  not  only  an  act  of  justice  to  the  predecessors,  but  at 
the  same  time  it  gives  a  clear  background  to  the  scientist's  own  inde- 
pendent research.  It  also  gives  the  reader  a  good  orientation  of  thought 
hitherto  that  it  carefully  establishes  how  far  this  scientific  thinking  has 
arrived  up  to  the  present. 

The  demands  for  statements  of  sources  contained  in  modern  legislation 
on  the  rights  of  intellectual  property,  are  only  sporadic  and  rather 
accidental  results  of  a  general  principle  against  plagiarism.  As  I  see  it, 
such  a  principle  ought  to  be  definitely  established  in  a  coming  legisla- 
tion on  the  rights  of  intellectual  property  and  could  presumably  be 
formulated  thus: 

"The  appropriation  in  a  scientific  work  or  other  intellectual  work  of 
original,  intellectual  content,  from  another  work  without  the  permission 
of  the  owner  of  the  latter,  or  without  statement  of  the  source,  is  illegal 
an,d  incurs  upon  the  appropriator  liability  to  damages." 
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A  long  time  after  the  introduction  of  the  free  constitutions  a  general 
freedom  prevailed  for  the  expression  of  all  kinds  of  opinion  in  the  press, 
even  the  most  revolutionary.  Many  different  trends  of  thought  and  parlies 
asserted  themselves  and  fought  out  their  disputes  in  complete  liberty  in 
the  press.  But  from  the  beginning  of  the  20th  century  there  is  a  gradual 
change  in  this  state  of  things.  Without  anything  having  appeared  in  the 
press  itself,  a  hidden  development  has  been  taking  place  in  it,  in  which 
there  is  actually,  in  the  democratic  countries,  a  disquieting  approach  to 
the  intellectual  totalitarianism  with  which  democracy  so  strongly  re- 
proaches the  dictatorial  states.  This  strange  development  under  demo- 
cratic rule  is  closely  bound  up  with  the  settling  into  rigidity  of  certain 
special  forms  of  the  system  of  party  politics.  The  political  parties  have 
gradually  become  more  and  more  stabilized.  When  two,  three  or  four 
political  parties  have  for  a  long  time  fought  for  power  and  have  each 
separately  worked  up  a  certain  mass  of  voters  and  a  certain  party  press, 
with  a  definite  number  of  newspapers  all  over  the  country,  it  has  in 
most  states  ended  in  none  of  the  parties  being  able  to  win  the  majority 
in  the  population — to  which  the  proportionate  method  of  voting  has  also 
to  some  extent  contributed.  The  parties  are  fairly  well  able  to  hold  their 
own  against  each  other,  they  are  compelled  to  be  mutually  considerate, 
and  sometimes  to  enter  into  coalition  with  each  other  in  order  to  get  a 
government  formed  at  all.  The  parties  have  become  settled  institutions; 
they  fill  up  a  series  of  committees,  councils  and  select  committees  accord- 
ing to  proportionate  numbers,  and  thus  in  a  general  way  they  form  a 
common,  ruling  gyoup  which,  as  shown  in  the  foregoing,  has  to  a  wide 
extent  also  taken  over  many  administrative  tasks.  It  is,  however,  only  the 
three  or  four  big  parties  which  are  thus  united  in  filling  the  leading — 
often  also  the  paid — offices  and  positions.  Small  parties  with  new  opin- 
ions get  no  share  in  the  power.  The  development  has  gradually  reached 
the  stage  that  there  are  no  particular  displacements  at  the  elections;  the 
established  crowd  of  newspapers  of  the  three  or  four  big  parties  on  the 
whole  keep  the  voters  firmly  attached  to  the  programmes  of  these  par- 
ties. These  have  gradually  grown  rigid  in  a  number  of  fixed  parly  dog- 
mas and  phrases;  the  party  press  therefore  also  calcifies  in  them,  and 
with  it  the  mass  of  the  voters.  The  big  parlies  have  thereby  in  fact  ob- 
tained a  monopoly  of  the  press  and  do  not  permit  other  political  opin- 
ions to  come  forward,  which  can  endanger  their  united  position  of 
power.  In  consequence  of  this  new  political,  social  and  intellectual  move- 
ments are  killed  by  silence,  they  have  no  possibility  at  all  of  coming 
forward  in  wider  circles  of  the  population.  When  the  new  trends  of 
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thought  are  mentioned,  once  in  a  while,  it  is  only  in  order  to  ridicule 
them.  The  big  political  parties  may  disagree  on  certain  ideas,  from  a 
theoretical  point  of  view.  But  on  one  point  they  are  all  agreed,  namely 
on  keeping  all  new  movements  and  their  men  debarred  from  the  power 
and  positions  which  the  parties  have  gradually  agreed  to  share  among 
themselves. 

This  monopolisation  of  power  and  of  the  press  by  the  parties  brings 
about  a  dangerous  mental  stagnation  and  a  unification  of  the  daily 
press — wholly  in  the  hands  of  the  parties, — and  consequently  of  the 
broad  masses  of  the  people.  These  miust  not  be  allowed  to  get  other 
political  ideas  than  those  authorised  by  the  big  parties,  that  is,  the  pro- 
grammes of  these  parties,  which  consist  mostly  in  antiquated  intellectual 
material  and  is  incapable  of  leading  the  development  of  society  on 
according  to  objective,  right  lines  and  solve  the  difficult  and  extremely 
complicated  problems  that  have  to  be  faced.  The  entire  democratic  press 
is  directed  to  one  aim,  that  of  praising  the  prevailing  rule  of  the  people, 
for,  notwithstanding  disagreements  on  lesser  questions  in  the  party 
programmes,  all  the  big  parties  are  agreed  about  the  blessings  of  the 
rule  of  the  people,  simply  from  the  instinct  of  selfpreservation,  for  it  is 
that  rule,  that  can  keep  the  parties  in  power,  and  only  by  that  remain 
in  power.  Every  criticism  of  the  popular  rule  is  therefore  regarded  as  a 
sacrilege. 

In  the  actual  development  which  has  in  this  way  taken  place  in  the 
democratic  states  of  the  conditions  of  party  politics,  and  the  consequent 
press  conditions,  it  must  therefore  be  said  in  justice,  that  the  dictatorial 
states  are  no  longer  alone  in  making  the  press,  and  with  it  the  people, 
totalitarian.  The  democratic  countries  have  ended  in  carrying  out  the 
same  political  totalitarianism,  with  this  difference  only,  that  while  it  is 
in  the  dictatorial  countries  a  single  political  party  that  controls  the  press 
intone  direction,  there  are  in  the  democratic  countries  three  or  four  po- 
litical parties  which  are  united  in  controlling  the  press  and  the  people 
in  one  direction,  in  believing  in  the  government  by  the  people.  But  if  the 
truth  is  to  be  found  neither  in  dictatorship  nor  government  by  the  people, 
but  in  a  third  form,  how  is  a  spiritual  renewal  ever  to  reach  the  people 
and  to  make  its  way  in  the  government  of  the  community? 


This  spiritual  mechanisation  and  misguidance  applies  not  only  to  the  politics 
of  Europe  and  its  press,  but  to  the  press  of  all  parts  of  the  world.  The  Indian 
philosopher  and  poet,  Tagore,  says:  "Politics  have  poisoned  the  mind  and  soul 
5f  modern  man  and  is  the  curse  and  idol  of  our  community." 
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There  is  no  other  rescue  for  freedom  of  spirit  than  the  abolition  of  the 
political  parties  with  their  spiritual  tyranny  and  totalisation  through 
the  party  press.  When  this  spiritual  tyranny  has  been  broken  down,  the 
people  will  at  one  stroke  be  delivered  from  the  fossilized  narrow  minded 
dogmas  of  the  party  programmes,  their  amateurish  attempts  at  social 
science  and  their  insistence  on  the  selfish,  material  interests  of  individual 
classes  of  the  people.  But  this  unlimited  intellectual  freedom  can  never 
be  a  reality  without  a  radical  reform  of  the  democratic  constitutions. 
Under  the  present  political  conditions  it  is  not  possible  to  form  a  rule  of 
law  protecting  this  freedom  of  thought,  this  free  propaganda  for  new 
ideas  and  new  movements. 


CHAPTER  37 

SUMMING  UP  OF  EXPERIENCES. 
THE  CONSTITUTION  OF  THE  FUTURE 

The  preceding  investigation  has  shown  that  the  two  forms  of  govern- 
ment of  society,  which  throughout  history  up  to  the  most  recent 
times  have  taken  their  turn  about  power,  absolutism  and  govern- 
ment by  the  people  or  democracy,  have  both,  from  their  total  experi- 
ences, been  inexpedient  and  have  brought  disaster  upon  the  states,  or 
led  them  into  confused  disintegrating  conditions,  both  economically  and 
intellectually;  and  the  deepest  reason  for  this  is  that  which  I  pointed 
out  earlier,  but  which  has  not  been  admitted,  or  which  one  would  not 
admit,  namely,  that  they  are  both  governments  by  incompetent  persons, 
either  individuals  or  many  persons  who  were  born  to  power  and  who 
did  not  acquire  it  by  their  own  merit.  This  is  equally  contrary  to  reason 
whether  it  is  a  single  person  or  the  majority  of  a  people  that  is  born  to 
power.  It  is  at  variance  with  the  deepest  law  of  life  in  this  sphere:  no 
leading  position  in  the  community  without  own  merits,  without  the 
ability  and  character  required  by  the  position.  Out  in  the  field  of  life 
itself,  in  the  domains  of  both  industry,  trade  and  intellect,  no  one,  in  by 
far  the  greatest  number  of  cases,  obtains  a  leading  position,  whether  as 
a  director,  sub-director,  manager  or  the  like,  as  a  scientist,  physician, 
lawyer  or  teacher,  without  special  knowledge  or  insight,  without  in- 
dustry and  competence.  It  is  therefore  quite  unnatural  that  in  one  single 
sphere,  moreover  that  in  which  leadership  ought  to  demand  the  greatest 
knowledge,  insight  and  character,  namely  that  of  the  government  of  the 
State,  one  is  born  straight  into  the  governing  position,  in  democracy  as 
well  as  in  the  absolutism  which  was  superseded  by  democracy,  in  both 
cases  without  any  guarantee  whatever  for  capability.  In  the  modern 
dictatorial  states  the  leading  position  are  no  doubt  to  a  somewhat  higher 
degree  filled  according  to  ability  than  under  democracy  and  hereditary 
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absolutism;  but  on  the  other  hand  there  is  in  these  states,  as  under  the 
absolutism  of  a  bygone  age,  a  lack  of  personal  and  intellectual  freedom 
and  of  a  sufficiently  effective  security  for  the  citizens  through  indepen- 
dent courts  of  law. 

When  the  old  absolutism  fell  the  development  was  everywhere  in  the 
states  derailed  by  the  suggestive  power  which  the  false  generalisations 
called  slogans  exercise  on  the  great  majority  of  people,  and  which  in  the 
dawn  of  democracy  were  exalted  to  eternal  truths,  and  about  which, 
right  up  to  our  own  times,  it  has  been  sacrilege  to  doubt  in  the  demo- 
cratic countries.  Hardly  ever  has  a  more  misleading  and  obscure  asser- 
tion been  made  than  that  which  was  presented  in  the  famous  Declara- 
tion of  the  Rights  of  Man  of  August  26th,  1789  in  France,  which  as  the 
sacred  law  of  democracy  became  fateful  for  the  whole  of  the  subsequent 
development,  namely  Article  1  of  the  said  declaration,  which  says:  "Men 
are  born  free  and  remain  free  and  equal  in  rights."  It  is  difficult  to  find 
a  word  that  is  so  unmeaning  and  that  has  given  occasion  to  so  many- 
abuses  under  democracy  as  the  word  "freedom."  A  legislator  ought 
therefore  never  to  use  this  word  without  at  the  same  time  accurately 
stating  of  what  kinds  of  freedom  he  is  thinking  and  will  endow  with 
rights,  whether  it  is  bodily  or  personal  freedom,  or  spiritual  freedom, 
and  of  which  forms  of  this  last  he  is  thinking  in  particular.  The  meaning 
of  the  words  that  "Men  are  born  and  remain  free  in  rights,"  is  therefore 
quite  obscure.  But  "equality  in  rights"  are  also  empty  words.  Here  there 
must  also  be  a  more  exact  definition  of  what  one  is  thinking.  The  en- 
tirely general  sentence  that  human  beings  "are  born  and  remain  equal 
in  rights"  is,  moreover,  not  true.  Thus  the  legal  position  of  men  and 
w^omen  differs  greatly  on  several  essential  points.  Thus  women  have  the 
right  to  marry  at  an  earlier  age  than  men;  men  have  essentially  greater 
duties  as  supporters  of  a  family  than  women,  etc.  In  the  next  place,  as 
human  beings  are  also,  incidentally,  born  with  the  greatest  inequality 
from  the  hands  of  Nature,  the  difference  and  manifold  variety  with  re- 
gard to  intelligence,  talents  and  disposition  must  naturally  give  them 
very  unequal  economic  and  social  positions  and  legal  rights;  and  they 
reach,  finally,  a  greatly  varying  freedom  of  action  corresponding  to  it. 

Further  on  in  the  same  declaration  of  human  rights  statements  are 
made  which  directly  contradict,  nay,  completely  cancel  the  general  pro- 
clamation in  Art.  1,  point  1.  Thus  it  is  said  already  in  Art.  1,  point  2: 
"The  reason  for  social  difference  can  only  be  founded  on  a  consideration 
for  the  common  weal."  This  utterance,  however,  is  kept  partly  in  quite 
abstract  terms,  without  a  further  indication  of  what  is  meant  by  it,  and 
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it  omits,  partly  to  mention  the  political  difference,  as  it  has  been  over- 
looked that  what  might  apply  to  social  differences  must — so  much  the 
more — also  apply  to  the  political  ones,  the  common  weal  here  too  being 
necessarily  founded  on  the  fact  that  a  difference  in  ability  gives  a  differ- 
ence in  a  legal  position.  Later,  namely  in  Art.  6,  par.  3,  a  new,  general 
utterance  is  presented  which  quite  cancels  Art.  1  and  makes  it  super- 
fluous, Art.  6,  pai\  3  saying:  "All  citizens  are  equal  before  the  law  and 
have  the  same  access  to  all  dignities,  positions  and  public  offices  accord- 
ing to  their  abilities  and  without  other  difference  than  that  created  by 
their  virtues  and  their  intelligence."  This  last  utterance  ought  therefore 
really  to  have  been  placed  in  Art.  1  and  to  have  replaced  its  obscure  and 
misleading  declaration. 

If  the  declaration  of  the  rights  of  man,  on  this,  its  first  point,  instead 
of  misleading  the  masses  of  the  population  as  it  has  done,  were  to  have 
guided  them  at  all,  for  the  benefit  of  the  subsequent  development,  it 
ought  to  have  contained  about  the  opposite  assertion  of  that  made  by 
Art.  1,  namely  the  following:  "By  nature  human  beings  are  born  highly 
unequal,  in  intelligence  and  character,  and  attain  to  incomes,  fortune, 
positions  in  the  life  of  earning,  and  in  intellectual  life,  and  influence  on 
the  government  of  the  state,  all  according  to  their  merit  by  virtue  of 
intelligence  and  character."  As  a  general,  leading  principle  for  a  civilized 
community  it  might  no  doubt  be  justifiable  to  express  this  in  a  declara- 
tion of  human  rights.  Thereupon  Article  1  might  suitably  have  said  that 
which  its  authors  perhaps  really  thought,  but  expressed  with  so  much 
obscurity  and  confusion  in  Art.  1,  par.  1,  namely,  that  "no  one  shall  in 
future,  by  virtue  of  his  birth  alone,  obtain  any  privilege  whatever,  or  any 
influence  whatever  on  the  government  of  the  State." 

But  if  the  men  of  the  Revolution  had  thought  over  this  principle  more 
thoroughly  they  would  have  seen  that  it  struck,  not  only  backwards:  at 
the  old  absolutism  and  domination  by  the  nobility,  but  also  forwards:  at 
the  unrestricted  government  by  the  people. 

Many  misfortunes  for  human  society  arise  because  those  who  want  to 
be  leaders  do  not  always  make  a  clear  and  keen  distinction  between 
things  which  are  in  reality  profoundly  different.  If  the  authors  of  the 
declaration  of  the  rights  of  man,  before  they  sent  it  out  to  the  wondering 
world,  had  distinguished  between  right  and  access  to  earn  rights,  they 
could  have  given  both  the  legal  equality  and  the  legal  differences  their 
due  and  have  saved  human  beings  many  social  and  political  disasters. 
For  there  are  a  number  of  definite,  fundamental  rights  which  all  men 
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must  also  have  an  equal  right  to  obtain,  which  must  be  open  to  all,  but 
which  must  first  be  earned  by  a  proof  ol'  competence. 

The  first  fundamental  principles  on  which  a  community  ought  to  be 
founded  must  therefore  be  the  following,  more  sober  and  realistic  ones: 

1.  All  human  beings  shall  have  equal  right  to  life  and  limb,  bodily 
freedom,  freedom  of  expression,  religious  freedom,  honour  and  other 
personal  goods,  and  consequently  equal  legal  protection  at  the  courts  for 
these  goods,  all  within  those  limits  to  liberty  and  the  other  goods  fixed 
by  the  law. 

By  this  principle  a  civilized  community  emphasises  its  absolute  opposi- 
tion to  such  conditions  as  slavery,  serfdom,  villanage,  bondage  and  the 
arbitrary  imprisonments  and  judgments  of  despotic  absolutism. 

2.  All  human  beings  shall  have  equal  access  to  acquiring  the  benefits 
of  property,  public  positions  and  offices,  and  to  attain  to  taking  part  in 
the  supreme  government  of  the  community.  But  they  can  only  obtain 
these  rights  themselves  in  proportion  to  their  own  merit,  that  is,  in  pro- 
portion to  the  personal  contribution  of  work  which  each  of  them  gives 
to  the  community  by  virtue  of  their  intelligence  and  character,  or  an- 
other particular  intellectual  value  recognised  by  the  community. 

By  this  principle  a  civilized  community  emphasises  its  absolute  con- 
trast to  such  low  forms  of  government  and  low^  social  orders  as  the 
old  absolutism,  the  aristocracy  by  birth  (nobility),  unrestricted  demo- 
cracy and  social  supports  like  grants,  that  is,  to  all  forms  of  congenital 
privileges.  Democracy  is  the  apotheosis  of  congenital  privileges.  Only 
for  the  community  that  is  to  come  will  it  therefore  be  possible  to  carry 
out  this  principle  of  justice. 

Napoleon  once  said:  True  democracy  is:  every  career  is  open  to  talent 
("La  vraie  democratie  est:  toute  carriere  ouverte  au  talent").  He  ought 
rather  to  have  said:  la  vraie  egalite  est,  etc.,  for  democracy  is  exactly 
not  true,  just  equality;  and  he  forgot  that  which  dictators  are  sometimes 
inclined  to  forget:  principle  .1. 

If  a  constitution  or  a  declaration  of  human  rights  is  to  contain  certain 
general  sentences  at  all  for  a  basic  guidance  of  the  people,  so  that  its 
social  and  political  adjustment  can  become  quite  right,  it  would  be  suit- 
able to  begin  this  constitution  or  declaration  with  the  principles  1  and  2 
pointed  out. 

The  intellectual  who  supports  democracy  in  our  times,  in  reality  sup- 
ports this  government,  not  for  its  own  sake,  but,  without  realizing  it, 
out  of  consideration  for  something  else.  Many  democratic  pamphlets  and 
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speeches,  not  only  by  partly  politicans  whose  existence  depends  on  the 
preservation  of  democracy,  but  also  by  the  intellectually  independent, 
mix  up  in  a  confused  way  two  things  which  have  nothing  to  do  with 
each  other,  namely,  personal  and  intellectual  freedom  and  democracy. 
In  the  most  prominent  democrats  there  is  a  dawning  trend  of  thought, 
more  or  less  obscure,  which  may  in  a  more  definite  form  be  reproduced 
thus:  it  is  true  that  democracies  have  great  weaknesses  and  that  it  would 
be  very  desirable  to  have  a  more  capable  government;  but  on  the  one 
hand  there  seem  to  be  no  passable  roads  open  for  the  creation  of  such  a 
government,  and  on  the  other  they  see  in  democracy  the  best  guarantee 
of  intellectual  freedom  and  of  that  consideration  for  the  human  value 
of  the  individual  which  is  regarded  as  the  highest  good;  and  in  that  re- 
spect it  is  pointed  out  that  in  the  modern  dictatorial  states  as  under  the 
old  absolutism  there  is  no  intellectual  freedom  and  no  particular  respect 
for  the  human  value  and  life  of  the  individual.  Thus  it  is  said,  in  one  of 
the  more  thoughtful  pamphlets  in  defence  of  democracy:  "Democracy 
must  be  defined  as  that  constitution  of  state  and  society  which  is  in- 
spired, more  than  any  other,  by  the  feeling  for  and  the  consciousness  of 
the  dignity  of  man,"  and  further  on  it  is  said  in  the  same  pamphlet: 
"This  mysterious  human  value  is  seen  and  honoured  bj^  democracy:  the 
sense  of  it,  the  respect  for  it,  is  by  it  called  humaneness,"  while  dictator- 
ship, on  the  other  hand,  is  "anti-humane."  As  we  see,  it  is  in  itself  not 
democracy  at  all,  the  general  franchise  of  the  people,  about  which  this 
pamphlet  is  anxious,  but  on  the  contrary  that  benefit  of  civilisation 
which  is  called  respect  for  the  human  value  of  the  individual  and  its 
legal  protection;  and  from  both  utterances  it  appears  that  democracy  is 
only  praised  because,  as  opposed  to  dictatorship,  it  is  believed  to  be  the 
right  protector  of  this  cultural  good.  The  same  writer  is  in  reality  an 
aristocrat  in  an  intellectual  sense  and  not  a  democrat,  and  further  on  in 
the  pamphlet  he  shows  an  anxiety  that  democracy  will  not  respect  the 
intellectual  values  when  he  says:  "In  a  democracy  which  does  not  ho- 
nour the  higher  life  of  the  spirit  and  takes  it  as  a  guide  the  demagogue 
will  always  have  free  play,  and  the  level  of  national  life  will  be  pressed 
down  to  the  standpoint  of  the  ignorant  and  uncultivated."  It  is  only  a 
pit}^  that  this  writer,  like  all  other  democratic  idealists,  has  not  thought 
out  these  somewhat  heterogeneous  elements  of  thought  more  clearly  and 
deeply. 

Let  us  therefore  in  this  sphere  too,  learn  to  distinguish  sharply  and 
clearly  between  different  things;  otherwise  we  shall  never  get  out  of  the 
intellectual  mess  in  which  we  have  ended  now,  and  in  which  the  only 
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choice  seems  to  be  between  democracy  and  dictatorship.  In  this,  the 
vital  question  of  the  community,  even  the  social  sciences,  when  faced 
with  this  choice,  have  hitherto  had  to  give  it  up.  But  there  is  no  way 
onward  without  being  clear  as  to  which  different  benefits  of  civilisation 
are  of  the  greatest  value  and  which  it  is  important  to  preserve  or  acquire, 
and  whether  there  really  are,  for  instance,  two  difTerent  benefits  of  civili- 
sation which  cannot  exist  side  by  side. 

A  strong  and  expert,  competent  rule  is  undoubtedly  a  great  bene- 
fit of  civilisation  to  a  community.  Historical  experience  shows  that 
wherever  in  the  course  of  time  there  has  been  a  strong  and  expert, 
eminent  rule  in  a  country,  both  the  industry  and  trade  and  intellectual 
life  of  the  country  has  flourished.  A  strong  and  eminent  central  govern- 
ment in  a  community  has  an  inciting  and  unifying  effect  on  the  best 
powers  in  the  people  and  often  creates  new,  great  periods  of  civilisation. 
Weak  and  incompetent  rules  of  the  State  lead  to  the  breaking  up  of  the 
community,  economically  and  intellectually,  and  often  ultimately  into 
disaster  in  foreign  politics,  to  the  ruin  of  the  State.  In  the  ages  of  anti- 
quity this  holds  good  of  the  democratic  states  of  Greece.  It  has  also 
proved  to  be  true  of  democracy  in  many  states  in  our  own  times. 

But  personal  and  intellectual  freedom  and  regard  for  the  life  and 
worth  of  the  individual  human  being  is  also  a  great  cultural  good,  just 
as  great  as  a  strong  and  expert,  competent  government.  Would  it  not  be 
possible,  then,  to  unite  these  two  benefits  of  civilisation? 

It  is  therefore  a  question  of  finding  a  form  of  government  which,  in 
the  community  of  the  future,  can  unite  these  great  benefits  of  civilisation. 
The  problem  must  be  stated  in  a  clear,  definite  form,  as  I  have  tried  to 
do,  for  in  the  community  which  we  have  now  to  build  up  mankind 
ought,  as  I  see  it,  not  to  build  up  on  either  dictatorship  or  unrestricted 
democracy,  and  not  to  give  up  the  least  bit  of  the  two  great  benefits  of 
civilisation  which  I  have  here  pointed  out^). 

If  such  an  entirely  new  form  of  the  State  is  not  to  be  found  all  the 
signs  of  the  times  in  which  we  are  now  living  indicate  that  we  are  enter- 
ing upon  a  period  of  fighting  and  dissolution,  in  which  fortuitous  condi- 
tions of  power  lead  to  a  confused  alternation  of  dictatorship  and  un- 
restricted democracy,  two  forms  of  State  rule  both  of  which  coarsen  and 
mechanize  human  beings,  each  in  their  own  way,  and  do  not  lead  men 
upwards  but  to  mental  stagnation. 

1)  By  unrestricted  democracy  I  understand  a  rule  where  the  political  power 
depends  on  that  privilege  of  birth,  which  gives  all  men  and  women  of  21  or 
25  years  of  age  (or  the  like)  the  vote. 

48 
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In  the  foregoing  (pp.  645 — 751)  I  have  tried  to  give  an  investigation, 
going  into  details,  of  legislation,  administration,  local  government,  fi- 
nances of  the  state  and  the  municipalities,  conditions  of  the  press  in  a 
typically  modern  community  under  unrestricted  democratic  rule.  This 
investigation  shows  that  (1)  the  laws  under  unrestricted  democracy  have 
to  a  wide  extent  heen  weak  and  in  their  special  departments  bad  in  con- 
tent, in  many  cases  demoralising  for  the  people,  and  often,  from  a  legal- 
technical  point  of  view  badly  drawn  up,  which  is  of  course  a  conse- 
quence of  the  political  leaders  under  democracy  having  often  been  me- 
diocrities, (above  pp.  668 — 72)  that  (2)  the  laws  have  as  a  rule  only 
been  wholly  right,  really  and  formally,  in  those  cases  in  which  their 
composition  has,  as  an  exception,  been  left  to  the  professionally  quali- 
fied, that  (3)  the  administration  has  in  a  great  number  of  departments 
been  weak,  complicated,  circumstantial  and  incompetent,  partly  because 
the  laws,  on  the  basis  of  which  administration  has  to  work,  have  often 
been  incorrect  from  an  objective  point  of  view,  and  partly  because  the 
large  number  of  authorities,  councils,  committees  and  select  committees, 
to  whom  the  administration  is  entrusted,  consists,  wholly  or  partly, 
of  unqualified  persons,  as  they  have  been  appointed  on  the  basis  of  the 
general  election,  and  have,  moreover,  a  number  of  instances  of  appeal 
which  obstruct  and  retard  the  cases  still  more  and  delay  their  decision 
(pp.  673 — 74,  710 — 16),  that  (4)  the  management  of  the  country,  and  its 
splitting  up  into  so  many  small  municipalities  has  become  dispropor- 
tionately expensive  and  circumstantial,  that  (5)  the  municipal  autonomy 
to  a  wide  extent  means  that  the  local  government  too  is  in  the  hands  of 
unqualified  persons,  who  have  shown  through  many  experiences  that 
they  are  not  equal  to  their  tasks,  and  in  many  fields  mismanage  and 
spoil  them  (pp.  681 — 99),  and  that  (6)  the  whole  of  this  weak  and  un- 
qualified central  and  local  government,  in  both  legislation  and  admini- 
stration, has  at  last  led  to  an  overloading  of  the  finances  of  the  State  and 
the  municipalities,  and  altogether  to  an  economic  weakening  of  the  coun- 
try which,  when  the  relatively  good  times  come  to  an  end,  and  the 
country  is  exposed  to  a  serious  economic  adversity,  will  lead  the  com- 
munity into  a  crisis,  which  it  has  no  power  of  resistance  to  withstand, 
because  the  economic  reserve  will  by  that  time  have  been  undermined 
by  the  enormous  taxes  which  have  already  now  reached  breaking  point, 
(pp.  700—710). 

As  I  understand  it  only  a  very  strong  and  specially  qualified  rule  will 
be  able  to  save  tlie  community  from  a  collapse,  financially  as  well  as 
industrially,  in  a  coming  crisis.  Unrestricted  democracy  will,  as  shown 
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in  the  foregoing,  by  its  weak,  disuniled  and  incompelenl  rule,  simply 
not  be  able  to  deal  with  the  immense,  industrial,  social  and  politico- 
economic  difficulties  which  will  arise  in  the  time  to  come,  hut  will  break 
down  when  faced  with  them. 

Even  in  the  sphere  of  intellectual  life  democracy,  by  its  totalitarian 
power  over  the  press  which  has  laken  j)]are  in  the  niosl  recent  times 
under  the  great  political  parties'  domination  and  monopolisation  of 
nearly  all  daily  papers  of  importance,  has  endangered  intellectual  liberty, 
nay,  has  actually  already  abolished  the  political  freedom  of  speech, 
which  was  the  most  important  asset  of  democracy  in  the  19th  century 
(pp.  749—51). 

Absolute  rule,  including  under  it  modern  dictatorship,  is  able  to  show 
excellent  results  in  legislation  and  administration.  As  this  rule  need  not 
consult  at  all  the  people's  assemblies  or  people's  councils,  committees, 
etc.,  it  can  build  up  its  legislation  and  administration  exclusively  on 
rational  lines  and  thereby  achieve  a  considerable  firmness,  simplifica- 
tion and  economy,  order  and  quiet  in  social  conditions,  altogether  a 
number  of  great  advantages  on  all  those  points  on  which  democracy  has 
shown  just  as  many  weaknesses.  On  the  other  hand  it  must  be  admitted 
that  when  absolute  rule  is  hereditary,  as  the  older  absolutism  was,  it  has 
all  the  great  weaknesses  inherent  in  inherited  privileges  (above  pp.  650 — 
55),  and  if  absolutism  in  modern  times  has  been  acquired  by  a  certain 
personal  ability,  but  has  come  into  power  on  the  basis  of  a  long-con- 
tinued working  and  struggling  of  a  political  party  with  the  other  parties, 
which  have  at  last  succumbed,  dictatorship  carries  considerable  weak- 
nesses in  itself,  in  the  first  place  because,  like  every  government  that 
seeks  support  in  a  political  party,  it  must  necessarily  show  a  certain 
consideration  for  those  who  w^ere  the  faithful  adherents  of  the  party, 
already  before  the  taking  over  of  power,  and  who  must  therefore  be 
placed  in  leading  positions,  chiefly  by  virtue  of  their  faithfulness  to  the 
party — and  the  longer  this  lasted  the  better — and  not  by  virtue  of  an 
expert  and  eminent  capability,  but  in  the  second  place  it  is  a  weakness 
that  the  dictatorship,  from  the  period  in  which  its  party  fought  for  power 
with  the  other  parties,  has  spiritually  settled  down  in  the  established 
ideology  of  the  party,  which  does  not  always  agree  with  that  which  is 
objectively  right,  and  which,  owing  to  the  unification  (gleichschaltung) 
of  the  press  by  the  dictatorship,  may  lead  to  intellectual  restriction  and 
stagnation.  These  weaknesses  of  dictatorship  have  received  the  strongest 
confirmation  of  experience  under  the  Nazi  and  Fascist  rule  in  Germany 
and  Italy. 

48* 
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Taking  the  total  experience  of  modern  political  life  and  its  press  condi- 
tions, one  can  therefore  not  arrive  at  any  other  result  than  that  all 
political  and  social  parties  with  a  certain  definite  ideology  are  injurious 
to  a  healthy  development  in  the  community,  as  they  will  sooner  or  later, 
both  under  democracy  and  dictatorship,  lead  the  people  in  one  intellec- 
tual direction  which  will  have  a  stifling  effect  on  the  rise  of  new,  free 
thoughts;  and  this  uniform  direction  will  at  length,  through  the  immense 
mass  production  by  modern  machines  in  the  daily  press,  the  radio  and 
the  films,  lead  to  a  mechanization  of  the  soul  of  the  people  and  to  an 
intellectual  calcification. 

It  is  the  free,  searching  spirit  of  science  and  not  the  ideologies  of  parly 
politics  which  must  prevail  in  the  government  of  the  State  and  in  the 
press  of  tlie  community  of  the  future.  It  is  likewise  the  free  and  search- 
ing spirit  of  science  which  must  create  the  form  of  the  government  of 
society,  the  constitution  of  the  community  which  is  to  come.  It  is  a 
scientific,  independent  research  of  this  kind,  liberated  from  political 
dogmas  of  every  sort,  which  I  have  attempted  in  the  preceding  presenta- 
tion, and  on  the  basis  of  this  I  shall  try  to  indicate  the  fundamental  lines 
in  a  constitution  of  the  future,  quite  irrespective  of  whether  they  run 
counter  to  the  political  theories  hitherto  prevalent,  dictatorial  as  well 
as  democratic. 


In  the  comprehensive  literature  to  be  found  about  democracy,  and  in 
the  great  discussions,  not  always  of  the  highest  merit,  which  have  been 
carried  on  and  are  being  carried  on  about  the  advantages  and  failings 
of  this  form  of  government,  there  is  no  slight  obscurity  in  the  ideas  of 
democracy,  of  what  democracy  really  is. 

1.  To  many  people  the  most  important  point  about  democracy  is  the 
equal  rights  for  all  persons  as  distinguished  from  the  inequality  of  the 
earlier  time  through  special  privileges  for  certain  persons  or  classes, 
such  as,  e.g.,  the  nobility  and  clergy.  Democracy  in  this  sense  was  also 
one  of  the  sustaining  ideas  in  the  revolutions  of  the  later  period  against 
absolutism  and  its  communities.  But  this  democratic  equality-idea  suffers 
from  much  obscurity.  Here,  as  pointed  out  above,  in  order  to  get  a  clear 
view  of  the  matter,  we  must  distinguish  between  equal  right  and  equal 
access  to  obtain  rights.  The  principle  of  equality  cannot,  in  the  nature  of 
the  case,  be  applied  to  all  rights,  in  pai'ticular  not  to  the  economic  ones, 
the  rights  of  property  and  the  right  to  earn.  No  community  has  carried 
out  equally  big  incomes  and  equally  big  fortunes  for  everyone.  Even 
Soviet  Russia  has  long  since  abandoned  this  equality  as  impracticable. 
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The  size  of  the  income  and  the  fortune  must  always  naturally  vary 
according  to  the  very  varying  abilities  of  men,  of  their  competence  and 
character,  such  as  energy,  frugality  and  the  like.  But  the  industries, 
trades  and  professions  are  also  in  a  wide  compass  open  only  to  particular 
groups  of  people  according  to  their  special  ability.  This  applies  especially 
to  civil  engineers,  physicians  or  surgeons,  lawyers,  teachers,  land  sur- 
veyors, chemists  and  skilled  work  men. 

The  principle  of  equality  must  therefore,  if  it  is  to  have  a  clear  content, 
be  defined  in  more  detail,  in  distinguishing  between  different  varieties 
of  rights,  and,  as  shown  above,  between  access  and  right.  Those  rights  to 
which  all  human  beings  must  be  entitled  without  qualifications  are  the 
fundamental  ones:  the  rights  of  man,  that  is,  the  right  to  life  and  limb, 
personal  and  intellectual  freedom,  honour,  the  peace  of  private  life,  etc. 
With  regard  to  all  other  rights  the  community  can  only  carry  out  the 
equality  as  an  equal  access  for  all  men  to  obtain  them  according  to  their 
capability,  character,  special  training  and  the  like,  so  that  no  one  is  born 
to  them,  all  privileges  of  birth  concerning  this  being  abolished. 

2.  For  other  authors  and  politicians  the  most  essential  element  in 
democracy  is  freedom.  Thus  Stuart  Mill  points  out  in  his  well-known 
book:  On  Liberty  (1859)  particularly  this  side  of  the  subject.  To  him 
freedom  was  the  highest  good  in  the  community;  and  freedom  consists 
in  the  right  to  do  everything  except  to  injure  others.  With  the  last- 
mentioned  limitation,  however,  one  already  gets  into  difficult  problems. 
The  principle  of  freedom  is  of  no  value  without  a  closer  investigation 
into  its  scope  and  its  effect  on  the  various  spheres  of  life.  In  the  most 
recent  times  Ernest  Barker,  in  his  valuable  work:  Reflexions  on  Govern- 
ment (1942),  has  particularly  emphasised  intellectual  freedom,  laying 
stress  on  democracy  having  to  be  above  all  "government  by  discussion." 
He  also  says:  "the  general  opinion  tends  to  maintain  that  what  demo- 
cracy implies  is  that  the  will  of  the  people  should  prevail.  I  do  not  think 

that  is  the  case  My  fundamental  view  is  a  belief  in  government 

through   debate,   free,   tolerant,   reasonable   debate    government. 

through  discussion,  conflict  of  opinions,  dialectics,  is  what  I  believe  to 
be  true  democracy.  Debate  is  first  and  foremost  a  kind  of  levelling  pro- 
cess which  at  various  stages  prepares  the  ultimate  compromise." 

3.  To  most  people  democracy  is  that  which  is  also  contained  in  this 
word  borrowed  from  the  Greek  language  (demo-kratia:  demos — people, 
kratia — government,  rule)  that  is  government  by  the  people.  But  govern- 
ment by  the  people  can  be  carried  out  in  various  ways  and  to  a  greater 
or  smaller  extent.  The  most  thorough  government  by  the  people  would 
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be  that  the  people  as  a  whole,  i.e.,  all  adult  men  and  women  gathered 
together  in  an  assembly  and  passed  laws,  gave  judgements  in  legal  cases 
and  made  decisions  on  the  conduct  of  the  government.  This  immediate 
participation  of  the  people  in  the  whole  power,  the  legislative,  judicial 
and  executive  power  could  of  course  only  be  carried  out  in  very  small 
communities.  We  are  acquainted  with  such  immediate  popular  govern- 
ments in  the  small  civic  states  in  ancient  Greece,  and  the  Swiss  cantons 
of  earlier  times.  The  ancient  Teutonic  und  Scandinavian  communities 
had  something  similar,  the  people  in  these  assemblies  gathering  together 
at  the  Thing,  judging  in  law  cases,  passing  laws  and  making  decisions 
on  important  government  resolutions.  But  even  in  these  restricted 
circumstances  the  immediate  government  by  the  people  could  only  be 
carried  out  approximately.  The  people  often  had  to  delegate  its  authority 
or  parts  of  it  to  a  smaller  number  of  persons,  such  an  arrangement  soon 
proving  to  be  necessary  or  expedient.  Thus,  in  the  Athens  of  antiquity 
such  courts  consisted  of  a  very  large  number  of  judges  (several  hundreds) 
chosen  from  among  the  people,  yet  not  the  whole  people.  To  carry  on 
the  war  the  people  had  of  course  a  single  person  as  leader,  or  several 
leaders;  among  the  Teutonic  and  Scandinavian  peoples  it  was  the  king. 
Other  sides  of  the  executive  power  had  also  gradually  to  be  delegated 
to  a  regent  or  a  narrower  college  of  governors.  In  the  large  and  technic- 
ally highly  developed  community  of  the  present  day  such  direct  govern- 
ment by  the  people  is  naturally  not  practicable.  The  power  of  the  State 
having  already,  in  consequence  of  the  division  of  labour,  been  gradually 
split  up  into  the  legislative,  executive  (administrative)  and  judicial 
authority,  the  share  of  the  people  in  the  government  of  the  State  is 
especially  concentrated  on  the  legislative  activity.  But  at  the  present  day 
this  share  is  not  direct,  but  takes  effect  through  the  so-called  representa- 
tive system,  by  which  the  people  delegates  its  legislative  authority  to 
a  smaller  number  of  representatives  periodically  elected  by  the  people 
as  members  of  the  legislative  assembly  (parliament).  In  very  important 
cases  a  direct  decision  by  the  people  is  established  through  the  referen- 
dum, (especially  in  Switzerland  in  which  this  form  of  government  often 
is  considered  as  the  only  true  democratic  one). — The  judicial  authority 
has,  in  the  community  of  the  present  day,  chiefly  passed  over  to  specially 
qualified  judges.  In  certain  cases  in  several  countries  lay  judges  also 
share  in  the  judicial  work,  either  as  juries  or  as  men  who  act  side  by 
side  with  the  professional  judge  in  passing  sentences,  in  the  following 
pages  called  lay  judges.  These  can  to  a  certain  degree  be  considered  as 
representatives  of  the  people  in  the  judicial  power,  just  as  the  members 
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of  parliament  are  its  representatives  in  the  legislative  power;  but  the 
concept  democracy  is  in  particular  concerned  with  this  last-named 
power;  one  cannot  dispute  the  right  of  a  government  to  be  called  demo- 
cratic, even  if  the  whole  of  the  judicial  power  in  a  state  is  in  the  hands 
of  judges  qualified  in  jurisprudence. 

On  the  other  hand,  democracy  in  legislation  takes  it  for  granted  not 
only  that  the  people,  i.e.,  all  adult  persons,  elect  the  members  of  the 
legislative  assembly,  but  also  that  the  people  is  in  continual  contact  with 
and  has  control  over  these  its  representatives.  Here  the  effective  control 
lies  in  the  fact  that  these  are  only  elected  for  a  definite,  short  period, 
and  have  therefore  to  render  an  account  to  their  electors  after  the  expira- 
tion of  each  period. 

In  certain  states  the  people,  through  their  representatives  in  the  legisla- 
tive assembly,  have  also  a  certain  influence  on  the  executive  power 
because  the  composition  of  the  ministries  is  decided  by  the  majority 
of  this  assembly.  In  that  case  the  government  of  the  State  is  called 
parliamentary.  (This  may  also,  as  in  Switzerland,  be  carried  out  in  such 
a  way  that  both  majority  and  minority  are  represented  in  the  govern- 
ment). There  is  no  need,  however,  to  deny  the  character  of  democratic 
to  a  state  because  it  is  not  parliamentary,  the  ministers  being  elected  by 
a  chief  of  state — a  monarch  or  president.  If  the  president  is  elected 
directly  by  the  people  (by  the  vote  of  all  adult  citizens),  this  has  there- 
fore a  certain  indirect  influence  on  the  govermnent. 

From  what  has  thus  been  indicated,  democracy  can  be  carried  out  in 
a  greater  or  lesser  degree.  It  can  be  carried  out  in  such  a  way  that  the 
people  have  a  share  in  both  the  judicial  power  (juries  or  lay  judges), 
and  in  the  legislative  power  (through  the  representative  system,  by  its 
members  elected  to  the  parliament)  as  well  as  in  executive  power 
(through  the  parliamentary  system);  the  last-named  can  also  be  done 
in  the  form  of  a  committee  of  the  parliament  (especially  a  committee 
on  finance)  which  exercises  control  and  actually  takes  part  in  the 
administration.  But  the  government  will  be  called  democratic,  even  if 
the  people  has  no  influence  on  the  judicial  or  executive  authority,  when 
the  laws — to  which  both  the  courts  and  the  ministries  must  conform — 
can  only  be  passed  through  the  resolution  of  an  assembly,  the  members 
of  which  are  elected  through  the  representative  system  by  all  adult 
citizens  at  definite  periodical  intervals. 

While  opinions  are  in  the  main  agreed  about  democracy  in  senses 
1  and  2  stated  above,  that  is,  in  the  sense:  the  principle  of  equalitij  and 
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the  principle  of  freedom,  when  their  content  is  defined  in  detail,  there 
is,  on  the  other  hand,  fundamental  disagreement  about  democracy  in 
sence  3,  that  is,  whether  the  deciding  influence  of  the  people  on  the 
legislative  power  in  the  long  run  gives  the  best  government  for  the 
community.  This  system,  i.e.,  democracy  in  sense  3,  is  in  the  following 
called  government  by  the  people,  while  the  legal  system  1  and  2  are 
called  the  principle  of  equality  and  the  principle  of  freedom. 

It  is  not  only  opponents  of  the  government  by  the  people  who  have 
criticised  this;  more  prominent  adherents  of  this  government  have  also 
clearly  seen  and  have  criticised  its  weak  points.  From  an  objective  point 
of  view  it  would  therefore  be  of  great  interest  here  to  state  the  criticism 
which  the  important  adherents  of  the  democratic  rule,  3,  have  directed 
against  it.  One  may  be  confident  that  here  one  is  faced  with  an  impartial 
criticism,  which  has  been  purified  from  everything  originating  in 
subjective,  spiteful  motives. 

Now  here  it  is  seen  how  important  it  is  to  make  a  sharp  distinction 
between  the  three  senses  of  the  concept  democracy  pointed  out  above. 
Stuart  Mill  greatly  fears  that  government  by  the  people,  3,  will  in  the 
long  run  become  a  danger  to  the  principle  of  freedom,  2.  He  points  out 
(in  the  book:  On  Liberty),  that  the  masses  will  have  a  tendency  to  exer- 
cise a  spiritual  tyranny,  which  will  ultimately  lead  to  a  unification 
according  to  a  general  standpoint  of  mediocrity.  The  majority  of  average 
people  are  themselves  lacking  in  interior  spiritual  freedom;  much  more 
than  the  elite  of  the  people,  the  intelligentsia,  is  it  under  the  sway  of 
social  prejudices  and  habits;  it  is  an  easy  prey  to  a  onesided  agitation 
and  propaganda;  and  when  the  masses  come  into  power  they  will  often 
be  lacking  in  tolerance  and  in  willingness  to  be  reconciled  to  the  few 
or  to  that  minority  which  has  other  views  than  those  of  the  masses.  But 
in  many  cases  these  views  represent  progress.  The  masses  will  demand 
that  all,  including  the  elite,  shall  maintain  the  same  demiocre  social  and 
political  views  as  themselves,  and  will  persecute  the  minority  of  those 
having  other  views,  in  reality  to  the  detriment  of  the  community.  That 
which  we  call  public  opinion  is,  as  a  rule,  only  the  mediocre  view  of 
the  masses,  while  the  objectively  right  opinion  is  often  unable  to  gain 
a  hearing  because  of  the  ignorance  and  fanaticism  of  the  masses. 

It  cannot  be  disputed  that  Stuart  Mill  here  has  touched  upon  one  of 
the  weakest  points  of  government  by  the  people.  The  utterance  cited 
above  of  Socrates  to  his  judges  agrees  entirely  with  Stuart  Mill's  idea; 
and  Socrates'  own  fate  gives  the  most  terrible  confirmation  of  this 
criticism  of  democracy.  In  agreement  with  this  is  the  experience  that 
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the  most  radical  reforms  of  the  community  which  have  been  carried 
out  in  an  objective  and  entirely  reassuring  manner,  such  as,  e.g.,  the 
revolutionary  agrarian  reforms  in  Denmark  in  the  18th  century,  were 
carried  out  by  a  small,  eminent  elite  of  statesmen  under  absolute  rule, 
while  the  reforms  under  democracy  have  often  been  half  measures  and 
objectively  indefensible.  Several  distinguished  thinkers,  who  are  opposed 
to  democracy,  point  out  the  same  criticism  of  government  by  the  people 
as  Mill,  only  in  still  sharper  terms  than  his.  The  eminent  English  legal 
historian,  Sumner  Maine  thus  points  out  in  his  book:  Popular  Govern- 
ment (1885),  that  the  difficult  political  tasks  of  the  present  day  demand 
the  greatest  specialized  insight  and  thought,  even  among  the  intelligent- 
sia, an  insight  and  thought  of  which  the  majority  of  the  people  are 
entirely  devoid,  and  that  all  progress  in  the  world  is  due  to  a  highly 
developed  minority. 

Stuart  Mill  tried  to  find  means  against  this  danger  of  domination  by 
the  masses.  Thus  he  was  of  opinion  that  the  system  of  proportionate 
election  would  be  able  to  furnish  a  certain  protection  for  the  minority 
against  the  majority;  and  he  advocated  an  arrangement  which  might 
give  more  votes  to  those  who  were  intellectually  better  qualified  than  to 
the  ordinary  voters. 

Meanwhile  experience  in  the  proportionate  method  of  voting  has 
shown,  after  the  time  of  Stuart  Mill  in  those  countries  in  which  it  has 
been  carried  out,  that  it  has  been  encumbered  with  great  weaknesses; 
and  this  is  due  to  the  fact  that  the  minority  parties  also  issue  from  the 
same  ignorant  mass  of  voters  as  the  majority  parties.  In  the  next  place 
the  proportionate  method  of  voting  has  led  to  a  deep  cleavage  under 
the  system  of  party  politics  which  has  often  had  the  result  that  it  has 
not  been  possible  to  form  governments  capable  of  acting. 

There  is  more  strengths  in  Stuart  Mill's  proposal  to  give  more  votes 
to  the  enlightened  and  intelligent  voters.  But  in  the  first  place  these  form 
so  small  a  minority  in  proportion  to  the  masses,  that  an  enormously 
large  number  of  super  votes  will  be  required  for  this  minority,  which 
the  envy  and  lack  of  self-critical  comparison  with  others  will  alone 
prevent.  Why  therefore  not  do  the  thing  thoroughly:  avoid  such  an 
offensive  comparison  and  give  the  right  of  voting  only  to  a  corps  of  voters 
with  special  qualifications,  of  which  everyone  can  become  a  member 
through  industry  and  intelligence? 

Among  the  eminent  adherents  of  democracy  in  the  most  recent  times 
must  in  particular  be  mentioned  the  Swedish  scientist  Herbert  Tingsten, 
whose  book:  Demokratiets  Problem  (The  Problem  of  Democracy),  1945, 
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is  on  a  level  with  Stuart  Mill's  book:  On  Liberty.  Tingsten's  criticism  of 
the  weak  points  of  democracy  and  his  anxiety  for  its  future  is  objective 
throughout  and  of  great  weight  in  its  consideration  of  the  subject.  In 
contrast  to  the  great  number  of  dogmatic  and  fanatical  adherents  of 
government  by  the  people  this  is  by  no  ineans  a  settled  question  to 
Tingsten.  On  the  contrary,  democracy  is  a  problem:  this  is  already  seen 
in  the  title  of  his  book.  He  emphasises  that  democracy  continues  to  be 
a  historical  experiment  implying  the  greatest  difficulties,  and  the  future 
of  w^hich  is  uncertain. 

Tingsten  points  out  that  the  political  liberties  (freedom  of  debate, 
freedom  to  form  political  organisations,  freedom  of  assembly  and  freedom 
of  printing)  belong  to  the  marks  of  democracy  just  as  well  as  the  general 
franchise  and  the  principle  of  majority. 

He  recognises  at  the  same  time  that  it  is  by  no  means  always  the 
right  opinions  that  gain  the  day  in  the  legislation  under  the  freedom 
of  debate  and  the  rule  of  the  majority  of  democracy.  Thus  Tingsten 
emphasises  that  in  general  the  political  attitude  of  the  voters  is  decided 
by  certain  ideas,  often  glaringly  false  or  one-sided,  about  reality,  and 
the  voting  can  therefore  but  rarely  be  presumed  to  be  the  expression 
of  an  independent  opinion  based  on  knowledge  and  reflection.  And  "in 
our  times  almost  every  voter  will  rather  vote  for  a  notorious  nonentity 
with  pleasing  views  than  for  a  political  genius  with  whose  views  he 
disagrees".  For  the  rest  those  questions  on  which  the  voters  must  make 
up  their  minds  are  often  so  comprehensive  and  intricate  that  they  are 
abo^'e  the  intellectual  level  of  the  ordinary  voters. 

Tingsten  also  points  out  that  it  is  a  weakness  in  the  general  franchise 
that  as  a  rule  20-30  per  cent,  of  the  voters  fail  to  vote,  and  often  even 
40-50  per  cent.  A  party  with  a  majority  in  the  parliament  therefore 
always  represents  only  a  minority  of  those  entitled  to  vote. 

Tingsten  realises  that  a  great  difficulty  for  democracy  also  consists 
in  the  conflicts  between  majority  and  minority,  but  maintains  that  the 
majority  as  a  rule  or  at  any  rate  in  many  cases  will  show  the  minority 
a  certain  consideration,  and  that  it  is  only  in  a  small  number  of  cases 
that  a  party  which  has  come  into  power  has  completely  repealed  or 
essentially  revised  a  legislation  carried  through  by  the  opposition  under 
the  majority  then  existing.  With  this  I  cannot  quite  agree.  It  has 
happened  again  and  again  in  England  that  a  new  majority,  when  it 
came  into  power,  has  repealed  the  legislation  of  the  opposition  on  the 
most  important  social  questions,  cf.  the  legislation  on  labour  conflicts, 
The  Trade  Disputes  Acts  of  1907  and  1946. 
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Often  the  conflicts  between  majority  and  minority  end  in  a  compro- 
mise; and  Tingsten  justly  points  out  Ihal  the  compromises  especially 
under  democracy  are  bad,  as  Ihey  have  often  the  character  of  what  is 
called  a  horse-dealing  bargain.  Among  many  such  Danish  experiences 
may  be  mentioned  the  agreement  of  1932,  by  which  the  Left  agreed  to 
the  expensive  social  legislation  of  the  Social  Democrats,  in  return  for 
the  Social  Democrats  agreeing  to  the  indefensible  support-legislation  of 
the  Left  in  favour  of  agriculture. 

The  party  political  system  is  also  subjected  by  Tingsten  to  a  special 
and  weighty  criticism.  He  emphasises  with  reason  that  the  party  system 
is  often  synonymous  with  a  government  by  an  oligarchy,  and  unfortun- 
ately not  an  oligarchy  of  the  best  and  most  capable.  In  the  next  place 
the  formation  of  a  party  necessarily  entails  a  rough  onesided  sketch  and 
hence  a  distortion  of  public  opinion.  In  order  to  influence  opinion  among 
the  voters  enormous  sums  are  often  spent  by  the  parties.  And  the  great 
newspaper  kings  with  plenty  of  capital  have  a  fateful  influence  on  the 
masses  of  the  people. 

It  is  perfectly  clear  to  Tingsten  that  government  by  a  majority  is  by  no 
means  synonymous  with  capable,  rational  rule;  and  he  does  not  take  a 
bright  view  of  the  future  of  democracy,  as,  owing  to  the  weaknesses 
pointed  out  by  him,  it  can  easily  be  overthrown  by  an  accidental  dictator- 
ship, with  all  the  bad  points  of  the  latter,  but  it  is  his  hope  that  in  time 
it  will  be  possible  to  enlighten  the  masses  of  the  people  and  educate 
them  to  personal  independence  and  critical  ability. 

This  hope  would  seem  to  be  frail.  Where  popular  rule  is  furthermore 
carried  out  with  party  rule  and  parliamentarism  as  a  consequence,  the 
danger  of  revolution  and  dictatorship  becomes  imminent,  for  the  parlia- 
mentary rule  has,  owing  to  the  struggle  of  the  party  political  leaders  to 
come  into  power,  an  extraordinary  capacity  for  arousing  the  w^orst 
human  qualities — spitefulness,  envy,  intrigue,  a  tendency  to  undermining 
and  vilification — and  it  has  lowered  debate  on  social  and  political 
questions  to  a  nadir  of  culture  and  general  good  breeding.  In  this  state 
of  things  democracy  is  preparing  the  way  for  its  own  destruction. 

As  experience  shows  that  the  parliament  will  never  arrive  at 
consisting  of  the  best  qualified,  when  the  members  of  this  assembly  are 
elected  by  a  general  franchise,  they  who  nevertheless  wish  to  preserve 
this  mode  of  election,  are  compelled  to  think  of  other  methods  by  which 
the  preparation  of  the  laws  is  in  some  degree  removed  from  the 
parliament  to  instances  more  competent  on  special  subjects.  Thus  it  has 
been  suggested,  partly  that  the  parliament  should  only  give  certain  lines 
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of  direction  on  a  broad  plan  for  the  legislation,  but  that  the  working 
out  of  the  laws  in  detail  ought  to  be  left  to  the  government  and  its 
experts,  and  partly  that  the  parliament  should  pass  laws  by  which 
the  government  obtained  full  authority  to  give  laws  in  big  domains. 

Both  of  these  suggestions  clearly  show  the  weakness  in  the  parlia- 
mentary machinery;  but  they  do  not  cut  away  the  evil  at  the  root.  For 
it  is  rather  strange,  that  first  an  assembly  is  elected  on  such  a  basis 
(general  franchise)  that  the  community  does  not  get  the  most  competent 
and  specially  qualified  as  members  of  this  assembly,  and  that  then,  in 
consequence,  it  is  therefore  necessary  to  an  essential  degree  to  deprive 
this  assembly  of  influence  on  the  work  of  legislation  for  which  it  was 
really  elected.  The  most  natural  course  would  seem  to  be,  first  to  pro- 
vide a  method  of  election  by  which  the  most  competent  and  specially 
qualified  are  acquired  for  the  parliament,  and  then,  in  return,  to  give 
them  a  share  in  the  whole  work  of  legislation. 

There  does  not  seem,  then,  to  be  any  other  way  out  of  the  difficulty  if 
we  want  above  all  to  ward  off  dictatorship  with  its  personal  and  intellec- 
tual bondage  and  other  bad  features,  than  to  recognise  that  all  the  weak- 
nesses pointed  out  above,  even  by  the  adherents  of  democracy  as  well  as 
by  its  opponents,  can  only  be  overcome  when,  first  and  foremost,  the  way 
is  found  to  a  qualified  and  competent  body  of  electors,  as  opposed  to  the 
body  of  electors  of  the  masses,  to  the  unrestricted  democracy.  To  hope 
for  and  place  one's  trust  in  creating  from  these  masses  an  enlightened, 
intelligent  and  independent  body,  capable  of  thinking  critically,  would 
seem  to  be  an  illusion,  a  belief  which  has  no  root  whatever  in  the  cir- 
cumstances of  real  life.  All  statistical,  mental  investigations  of  the  mass 
of  the  people  in  the  most  recent  times  show — quite  irrespective  of  the 
criteria  applied  by  the  investigations — that  the  preponderant  majority 
of  the  masses  of  the  people  are  below  standard  and  of  mediocre  intelli- 
gence, from  which  enlightenment  and  independent  critical  thinking  can 
not  be  expected  within  a  surveyable  future,  nor  the  capacity  to  deal  with 
the  complicated  and  intricate  economic,  social  and  intellectual  problems 
of  the  modern  community,  and  which  therefore,  from  all  experience 
hitherto,  again  and  again  become  the  easiest  prey  not  only  to  shallow 
demagogues  but  to  the  facile  and  brutal  propaganda  of  dictatorship.  It 
will  take  thousands  of  years,  if  it  ever  happens,  to  raise  the  masses  up 
to  the  enlightened  level  that  is  capable  of  independent,  critical  thinking 
required  when  dealing  with  the  government  of  a  community.  But  at  the 
present  day  to  let  these  masses  decide  the  government  of  the  country 
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and  settle  all  the  difficult,  complicated  economic,  social  and  political 
problems  of  the  community  is  the  same  as  it  would  be  in  a  school  to 
allow  the  level  of  the  whole  school  be  decided  by  the  backward  classes. 
To  let  all  special  progress  in  the  community  be  retarded,  roughened  and 
muddled  by  the  backward  classes  of  the  community  is  unreasonable,  and 
looking  deeply  into  it,  it  will  be  found  to  be  to  the  detriment  also  of  the 
backward  classes,  the  great  masses  of  the  people  themselves.  In  the  last 
resort  it  is  best  for  these  too,  to  be  governed  by  an  elite  corps  of  the  most 
enlightened  and  intelligent  electors.  A  rule  of  this  kind  may  justly  be 
called  a  chastened  democracy. 

The  difficulty  here  lies  in  finding  the  right  means  of  organising  such 
an  elite  body  of  electors,  such  a  purified  democracy.  This  problem  will 
be  more  closely  examined  in  the  following. 

In  the  next  place,  however,  it  must  be  pointed  out  that  an  elite  body 
of  electors  for  the  assembly  which  has  to  deal  with  questions  of  legisla- 
tion, is  undoubtedly  an  Important  safeguard  against  dictatorship  and  the 
danger  of  the  latter  to  civilisation  and  to  democracy  in  sense  1  and  2,  but 
that  this  safeguard  is  not  sufficient.  There  must,  as  I  shall  endeavour 
to  show,  also  be  another  equally  important  safeguard.  And  this  consists 
in  finding  the  way  to  the  right  mutual  division  of  labour  and  balance 
between  the  factors  of  power  of  the  State  (the  legislative,  judicial  and 
administrative  power),  so  that  it  will  be  possible  by  these  means  to 
create  both  the  most  competent  and  best  qualified  rule,  and  such  a  re- 
straint on  these  powers  that  abuse  of  power  on  the  part  of  these  powers 
is  avoided. 

The  right,  rational  government  of  the  State  in  a  civilized  community 
in  the  conditions  of  the  present  day  would  seem  on  the  whole,  from 
what  has  been  set  forth  above,  and  from  the  experiences  stated,  to  depend 
on  the  following  elements  in  the  system  of  law: 

1.  The  principle  of  equality  and  the  principle  of  freedom  when,  as 
indicated  above,  a  more  detailed,  rational  definition  is  given  of  their 
content. 

2.  The  right  elite  body  of  electors  for  the  assembly  entrusted  with  legis- 
lative questions,  whether  as  advisory  or  legislative  or  both. 

3.  The  right  division  of  labour  and  balance  between  the  powers 
of  the  State,  so  that  the  result  is  tlie  specially  qualified  and  most  compe- 
tent government  and  the  right  mutual  limitation  of  the  spheres  of  the 
factors  of  power  for  the  prevention  of  its  abuse. 
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The  chief  points  indicated  above  under  1-3  in  the  constitution  must  be 
kept  distinctly  apart  from  each  other.  They  are,  however,  often  confused 
in  discussions  about  constitutional  questions,  and  therefore  lead  into 
lop-sided  ideas  and  arguments  without  weight.  Thus  the  consideration 
is  sometimes  advanced  that  democracy  is  a  guarantee  for  the  carrying 
out  of  the  principle  of  freedom;  or,  as  it  is  often  expressed  by  agitators: 
freedom  depends  on  democracy.  But  this  is  a  lop-sided  view,  if  demo- 
crac}^  means  unrestricted  democracy.  With  regard  to  point  1  the  prin- 
ciple of  freedom  is  not  secured  less  because  point  2,  an  elite  body  of  elec- 
tors has  an  influence  on  legislation  instead  of  the  great  mass  of  the 
people  according  to  a  general  franchise.  On  the  contrary,  from  what  has 
been  indicated  above,  it  must  be  presumed  that  intellectual  freedom  is 
essentially  more  secure  under  an  elite  body  of  electors  than  under  the 
general  franchise.  But  in  the  next  place  the  security  of  intellectual  as 
well  as  personal  freedom  also  and  in  a  very  essential  degree  depends 
on  point  3:  the  right  division  of  power  which  prevents  an  abuse  of  it. 

If  we  are  in  future  to  avoid  the  irrational  revolutions  so  disastrous  to 
the  development  of  society,  by  which  the  State  is  hurled,  now  from  demo- 
cracy to  dictatorship  and  now  from  dictatorship  to  democracy,  which  has 
hitherto  been  the  only  means  of  putting  an  end  to  the  respective  abuses 
of  both,  we  must  try  to  find  the  way  to  a  government  of  the  State  which 
would  include  what  is  valuable  in  democracy  and  autocracy  and  at  the 
same  time  none  of  the  abuses  of  these  two  forms  of  government.  The 
problem,  in  other  words,  is  to  find  a  form  which  unites  an  objectively 
strong  rule  with  complete  civic  freedom,  both  personal  and  intellectual. 
But  whether  such  a  strong  state  based  on  personal  and  intellectual  free- 
dom and  expert  knowledge  and  objective  experience  can  be  found  de- 
pends, as  the  following  will  try  to  show,  on  whether  the  chief  constitu- 
tional points,  1-3,  mentioned  above,  can  be  carried  out  in  the  right  way. 
The  right  constitution  of  the  future  will  depend  on  whether  it  will  be 
possible  to  find  the  way  to  a  delicately  adjusted  harmony  between  ele- 
ments, each  right  in  their  own  way,  so  that  the  right  balance  is  reached 
between  the  forces  that  build  up  and  secure  the  State. 

In  the  following  then,  the  chief  points  indicated  under  1-3  will  be  dealt 
with  in  more  detail.  But  as  they  are  organically  closely  connected,  and 
questions  from  one  therefore  sometimes  encroaches  upon  another,  the 
examination  of  the  individual  points  will  be  able  to  throw  a  light  on 
their  mutual  relations. 
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1.  THE   PRINCIPLES  OF  EQUALITY  AND  FREEDOM 

Here  Ihe  interplay  already  appears,  here  il  is  the  interplay  between 
this  point  1  and  the  others,  2  and  3.  It  was  touched  upon  above  that  2, 
a  qualified  elite  body  of  electors,  is  a  certain  security  and  a  better  security 
for  intellectual  freedom  than  the  body  of  electors  of  the  general  fran- 
chise. But  further,  the  security  of  the  principle  both  of  equality  and  free- 
dom depends  on  point  3,  here  an  interplay  between  the  judicial  and  legis- 
lative factor  of  power.  These  principles  must  in  the  first  place  be  es- 
tablished in  the  law,  and  preferably  in  the  law  of  the  constitution,  so 
that  the  general  legislative  powder  cannot  shake  them.  Most  of  the  more 
recent  democratic  constitutions  are  therefore  right  in  explicitly  establish- 
ing the  equality  of  the  citizens  before  the  law,  and  their  personal  and 
intellectual  freedom,  formulated  in  detail  in  a  number  of  regulations  in 
the  constitutional  law  on  the  protection  of  the  citizens  against  arbitrary 
imprisonments,  on  the  freedom  of  societies  and  assemblies,  freedom  of 
the  press,  etc.  If  the  rights  of  equality  and  freedom  are  established  in 
the  law  of  the  constitution,  the  courts  can  protect  the  citizens  against 
the  power  of  legislation  by  this  division  of  the  legislative  power  in  the 
authority  given  by  the  constitutional  law  and  the  authority  of  the  general 
legislative  power,  as  the  judges  can  then  disregard  a  law  which  is  con- 
trary to  the  constitutional  law.  Against  another  factor  of  power,  the  exe- 
cutive power  or  the  government  and  its  administration,  the  judges  can 
protect  the  citizens  by  overruling  every  action  of  the  administration 
which  conflicts  with  the  constitutional  law  or  the  ordinary  laws.  Of 
special  importance  is  that  rule  of  the  constitution  which  protects  the 
citizens  against  arbitrary  imprisonments  by  giving  every  citizen  the 
right  to  demand  that  he  be  brought  to  trial  before  a  judge  within  24 
hours  of  being  arrested. 

The  old  sentence  of  experience:  divide  and  rule,  is  here  applied  to  the 
security  of  freedom  and  equality  in  this  way:  first  the  power  of  the  state 
is  divided  into  a  legislative  power  and  a  judicial  power,  and  then  the 
former  between  a  constitutional  authority  and  an  ordinary  legislative 
authority.  The  most  important  reason  for  this  division  of  power  is  to  be 
found  in  the  experiences  of  absolutism  and  dictatorship,  in  which  it  is 
exactly  the  gathering  of  all  the  power  in  a  single  factor  of  power  that 
has  proved  to  contain  the  greatest  dangers  to  the  personal  and  intellec- 
tual freedom  of  the  citizens,  and  often  also  to  equality. 

Here  then,  lies  the  great  misunderstanding  of  many  advocates  of  demo- 
cracy, the  confusion  of  democracy  and  freedom.  It  is  not  government  by 
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the  people  but  the  division  of  the  power  of  the  State,  and  the  consequent 
independent  courts  of  justice,  which  are  the  best  guarantee  of  the  perso- 
nal and  intellectual  freedom  of  the  individual  citizen,  for  the  legal  pro- 
tection of  the  human  value  of  the  individual.  In  relation  to  this  the  ques- 
tion of  an  elite  body  of  electors  or  the  general  body  of  electors  as  a  basis 
for  the  legislative  assembly  takes  a  second  place,  but  even  then,  as  indi- 
cated, with  preference  for  the  former,  when  the  securing  of  intellectual 
freedom  is  concerned. 

The  English  people  was  the  first  that,  through  centuries  of  struggles, 
gained  the  most  forcible  experience  that  a  certain  division  of  power,  in 
particular  through  the  maintenance  of  the  courts  as  one  of  the  factors 
of  power  of  the  State  independent  of  the  other  powers,  is  the  best  guaran- 
tee of  the  personal  and  intellectual  freedom  of  the  citizens.  By  the  revolu- 
tion of  1642 — 49,  the  Habeas  Corpus  Act  of  1679  and  the  Declaiation  of 
Rights  at  the  revolution  of  1688,  the  English  community  achieved  the 
victory  over  the  absolutism  of  kings  and  enforced  personal  and  intellec- 
tual freedom  and  their  protection  at  the  courts  of  justice.  This  revolution 
and  this  declaration  was  succeeded  a  hundred  years  later  by  the  French 
Revolution  and  the  French  Declaration  of  the  Rights  of  Man  in  1789.  For 
this  declaration  contained,  beside  the  articles  criticised  above,  a  number 
of  other  articles  which  maintained  the  personal  and  spiritual  freedom 
of  man,  and  turned  against  arbitrary  imprisonments,  compulsion  in  reli- 
gion and  censorship.  Art.  7,  10  and  11,  and  which  have  passed  over  into 
all  later  free  constitutions  (cf.  e.g.,  §§  73-75,  77,  78,  79,  84-86  of  the 
Danish  constitutional  law). 

The  Declaralion  of  the  Rights  of  Man  says  in  Art.  7,  par.  1:  No  man  can  be 
accused,  arrested  or  kept  in  prison,  except  in  the  cases  decided  by  the  law, 
and  according  to  the  forms  prescribed  by  it."  Art.  10  states:  "No  one  may  be 
molested  because  of  his  opinions,  not  even  because  of  his  religious  views, 
provided  the  notification  thereof  does  not  disturb  the  pubUc  peace  and  order 
which  has  been  fixed  by  the  law",  and  Art.  11  states:  "The  right  freely  to 
conimunicate  one's  thoughts  and  opnions  to  others  is  one  of  the  most  precious 
rights  of  man;  every  citizen  can  therefore  freely  speak,  write  and  have  them 
printed,  but  only  in  such  a  manner  that  he  is  responsible  for  abuse  of  this 
freedom  in  the  cases  decided  by  the  law." 

It  is  not  without  reason  that  the  nations  have  sacrificed  their  best  blood 
in  the  fight  for  human  rights,  for  personal  and  spiritual  freedom  in  the 
different  forms  of  these  rights.  These  rights  belong  to  those  benefits  of 
civilisation  the  conquest  of  which  mark  the  dividing  line  in  the  human 
•development  of  justice. 
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In  the  community  of  the  future  these  rights  must  also  belong  to  the 
letters  patent  of  nobility  of  man.  While  a  great  number  of  articles  in  the 
democratic  constitutional  laws  may  in  future  disappear  as  incorrect  or 
worthless,  those  articles  which  secure  personal  freedom  against  arbitrary 
imprisonments,  and  those  articles  which  secure  religious  freedom  and 
freedom  of  expression  against  force  and  censorship,  must  also  be  upheld 
in  the  constitution  of  the  future.  These  benefits  of  civilisation,  for  which 
the  nations  fought  at  the  risk  of  their  lives  through  the  17th,  18th  and 
19th  centuries,  are  not  now,  in  the  20th  century  to  be  thrown  away.  It  is 
these  benefits  of  civilisation  which  mark  the  decisive  boundary  between 
a  state  really  founded  upon  the  law  and  the  absolutism  of  the  past  and 
those  dictatorships  of  the  present  day  which  overemphasise  the  right  of 
the  community  and  demand  complete  subjection  and  self-sacrifice  to  the 
power  of  the  State. 

But  the  personal  and  spiritual  freedom  of  the  citizens,  as  pointed  out, 
is  worthless  if  in  the  State  there  are  not  courts  of  justice  which  are  en- 
tirely independent  of  the  executive  power.  The  courts  must  both  protect 
the  liberties  of  these  citizens  and  possess  the  whole  legally  decisive 
authority  in  the  domains  of  civil  and  criminal  law.  The  government  must 
not  be  able  to  interfere  in  the  concrete  decisions  in  these  domains  except 
in  the  remission  of  punishments,  grants  to  the  impecunious  to  defray 
legal  expenses  and  the  like.  Further,  the  courts  must  not  only  judge  in 
disputes  between  the  citizens,  but  also  in  disputes  between  the  latter  and 
the  administration,  the  government  departments  as  well  as  the  municipal 
authorities.  Here  too,  the  judges  must  be  the  protection  of  the  citizens 
against  the  arbitrariness  of  the  power  of  the  State. 

The  courts  must  keep  solely  to  the  statutes  and  other  general  rules  of 
law,  and  as  a  guiding  star  follow  that  spirit  which  was  expressed  in 
Roman  law  in  pr  Inst.  1-1:  "Justice  is  the  constant  and  perpetual  will 
to  give  everyone  his  due"  ("  Justitia  est  constans  et  perpetua  voluntas  suum 
cuique  tribuens").  In  the  feeling  of  the  sacredness  of  this  calling:  un- 
shakably  and  constantly  to  apportion  to  everyone  his  due,  it  will  be 
understood  that  the  same  source  of  Roman  law  defines  jurisprudence, 
the  guiding  line  of  the  judges,  as  the  doctrine  of  the  divine  and  human 
things,  as  the  science  of  right  and  wrong,  I  §  1  Inst.  1-1:  "Jurisprudentia 
est  divinarum  atque  humanarum  rerum  notitia,  justi  atque  injusti 
scientia."  The  judge  must  aim  at  rising  above  human  conflicts  and  pas- 
sions; he  must,  as  it  is  said  in  the  oath  taken  by  the  English  judges,  not 
allow  himself  to  be  led  either  by  fear  or  favour,  or,  as  it  is  said  in  the 
preface  to  the  code  of  Christian  V:  "righteously  judge  and  pass  sentence 
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without  any  respect  of  force,  power,  high  rank,  kinship,  friendship,  hate 
or  envy  and  help  every  man  to  obtain  justice,  the  humble  and  poor  as 
well  as  the  exalted  and  rich,  the  man  of  the  country  as  well  as  the  for- 
eigner, and  by  their  judgments  save  all  those  who  are  forced  by  violence, 
in  particular  poor  widows  and  fatherless  children,  so  that  truth,  justice 
and  peace  may  dwell  in  the  land."  But  if  this  high  standard  of  judges  is 
to  be  reached  the  judges  must  be  entirely  independent  economically  and 
irremovable  from  office  in  relation  to  the  government. 

It  is  only  when  the  personal  and  spiritual  freedom  of  the  citizens  and 
their  whole  legal  position  is  constitutionally  protected  by  such  inde- 
pendent courts,  that  the  State  is  a  legal  State  as  opposed  to  despotism  and 
dictatorship.  Under  the  latter  the  freedom  and  whole  legal  position  is  at 
the  mercy  of  single  power,  the  arbitrariness  of  the  governing  power.  It  is 
only  by  a  division  of  power  and  the  securing  of  one  factor  of  power,  the 
independence  of  the  judicial  power  of  the  other,  that  the  unshakable 
feeling  of  security  of  the  citizens  can  be  created,  which  is  the  distinguish- 
ing feature  of  a  civilized  state.  Dictatorship  does  not  create  free  men,  but 
aye-sayers  and  eye-servants.  Dictatorship  does  not  develop  characters 
but  servile  natures  without  initiative  and  independence.  When  the  small 
country  of  Greece  not  only  resisted,  but  was  able  later  to  gain  the  victory 
over  the  mighty  Persian  kingdom,  it  was  assuredly  due,  not  only  to  the 
genius  of  Alexander  as  a  commander-in-chief,  but,  as  touched  upon 
earlier,  also  to  the  Persians  living  under  a  despotism  which  stifled  all 
independence,  while  the  Greeks,  even  under  Alexander  the  Great,  were 
free  men  who  told  him  their  opinion  again  and  again.  Ihering  aptly  says 
that  the  law  is  the  feeling  of  security  in  the  State,  and  that  the  devel- 
opment of  character  needs  this  feeling  of  security.  In  order  to  create  this 
feeling  of  security  the  power  of  the  State  must  subject  itself  to  a  self- 
limitation.  The  legal  security  of  the  citizens  is  only  created  by  the  power 
of  the  State  in  its  own  subordination  to  the  laws  given  by  itself. 

The  independence  of  the  courts  of  the  government  must  in  a  coming 
constitution  be  protected  far  more  strongly  than  is  usually  the  case  in 
the  democratic  constitutions.  In  these  the  protection  consists  mainly  in 
the  rule  that  a  judge  cannot  be  dismissed  from  office  without  a  decision 
of  the  court.  Meanwhile  the  judges  ought  also  with  regard  to  their 
appointment  to  be  quite  independent  of  the  government.  It  is  not  desir- 
able that  the  government  should  have  the  power  to  appoint  judges  who 
are  its  sworn  adherents,  although  they  are,  perhaps,  from  an  objective 
point  of  view,  greatly  inferior  to  their  fellow  candidates.  This  has  in 
fact  happened   in   several   Continental   countries.  The   appointment  of 
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judges  ought  therefore,  as  well  as  their  dismissal,  lo  be  left  entirely  to 
the  courts  themselves.  It  might  presumably  be  arranged  in  a  practical 
way  by  a  college  of  five  judges,  elected  by  the  judges  themselves,  deciding 
all  appointments.  And  salaries  must  be  secured  to  them,  making  them 
economically  independent  of  the  government. 


During  the  sitruggles  carried  on  in  the  17th  century  by  the  leaders  of 
the  English  people  against  the  power  of  the  king  for  personal  and  spiri- 
tual freedom  and  for  the  independence  of  the  courts,  the  old  demand  that 
the  king  might  not  levy  taxes  without  the  consent  of  Parliament  was  also 
maintained  by  these  leaders;  and  it  became  a  more  and  more  general 
demand  that  taxes  were  to  be  warranted  by  a  law,  and  that  laws  al- 
together required  the  consent  of  both  the  parliament  and  the  king.  In 
this,  then,  there  was  a  certain  further  division  of  the  power  of  the  State 
beyond  the  bipartition,  the  judicial  power  and  other  power  of  the  State, 
nam.ely  in  so  far  as  the  government  (the  King  and  his  ministers)  re- 
quired consent  for  the  more  important  measures  from  a  third  authority, 
the  Parliament.  But  the  doctrinaire  theory  of  the  division  of  power 
formed  later  by  Montesquieu — who  lived  in  England  for  two  years 
(1730 — 31) — and  other  French  philosophers,  that  is,  the  sharp  division 
between  the  legislative,  judicial  and  executive  authority,  w^as  not  war- 
ranted by  the  experiences  of  English  constitutional  life  and  its  struggles. 
Besides,  as  I  shall  show  later,  this  theoi^  of  tripartition  does  not  solve 
the  most  difficult  questions  of  the  division  of  power  at  all  in  the  depart- 
ment of  legislation  and  administration.  In  any  case  the  theory  of  tri- 
partition splits  up  this  department  the  wrong  way.  On  the  one  hand  it 
may  be  expedient  further  to  split  up  one  factor  of  power,  that  is,  the 
legislative  one,  in  2.  On  the  other  hand  the  activity  of  the  legislative  and 
administrative  departments,  particularly  in  the  complex  and  highly 
developed  community  of  the  present  day,  are  so  closely  bound  together 
organically  that  in  large  domains  it  is  unnatural  to  separate  them,  quite 
apart  from  the  fact  that  it  may  often  be  difficult  to  decide  when  an 
arrangement  has  to  be  made  in  the  form  of  a  statute  and  when  in  the 
form  of  an  administrative  order  or  the  like. 

It  cannot  be  denied  that  the  so-called  free  constitutions  which  w'ere 
adopted  in  the  19th  century  after  the  fall  of  absolutism,  have  in  the  main 
been  far  too  doctrinaire  in  dealing  with  the^e  very  difficult  and  com- 
plicated constitutional  problems. 
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2.  THE  ELITE  CORPS   OF  ELECTORS 

Most  thinkers  in  the  constitutional  sphere  are  agreed  that  it  is  expedi- 
ent to  have  an  assembly  which  takes  part  in  legislation.  The  majority 
are  also  agreed  that  this  assembly  must  not  be  alone  in  deciding  on  this 
point,  but  that  in  any  case  it  must  share  the  power  with  the  administra- 
tion, its  highest  organ,  that  is,  that  a  resolution  by  the  assembly  is  not 
sufficient  to  pass  a  law,  but  that  a  resolution  is  required  both  of  the 
assembly  and  the  government.  With  this  the  doctrinaire  theory  of  the 
tripartite  power  has  already  fallen.  But  in  the  next  place  it  is  a  question 
whether  the  assembly,  which  is  occupied  with  legislative  work  shall  be 
resolutive  or  only  consultative  or  in  certain  departments  resolutive,  in 
others  consultative.  The  abstract  tripartite  theory  of  power  is  not  able 
to  cope  with  these  difficult  problems. 

We  shall  touch  upon  this  in  more  detail  below  under  point  3.  Here  we 
shall  only  deal  with  the  problem  of  the  composition  of  the  corps  of  elec- 
tors for  the  legislatively  co-operating  assembly.  In  the  following  I  pur- 
posely use  about  this  the  term  "legislatively  co-operating",  instead  of  the 
traditional  expression,  the  "legislative"  assembly,  as  this  latter  expres- 
sion is  in  all  circumstances  incorrect,  even  under  the  present  constitu- 
tions where  there  is  a  parliament,  as  this,  as  pointed  out,  is  nowhere  able 
to  legislate  alone. 

The  most  prominent  adherents  of  democracy  at  the  present  day  are 
agreed  that  in  itself  it  would  be  desirable  that  the  corps  of  electors  for 
the  legislatively  co-operating  assembly  should  be  a  corps  elected  for  its 
quality,  a  corps  of  the  most  enlightened  and  intelligent  electors,  cf.  on 
this  the  foregoing.  If  only  these  electors  are  not  chosen  according  to  such 
external,  mechanical  standards  as  fortune,  income,  real  estate  and  the 
like,  and  when  it  is  open  to  everyone  among  the  people,  through  ability 
and  intelligence  to  become  an  elector,  the  system  can  still  be  called  a 
democratic  form  of  government,  namely  in  the  sense  of  a  purified  demo- 
cracy, built  -up  on  the  principle  of  equality,  rightly  understood  as  the 
equal  access  for  all  to  obtain  rights,  see  above  under  1,  That  which 
especially  raised  the  demand  for  universal  suffrage  in  the  18th  and  19th 
centuries  was  precisely  the  hatred  of  privileges  of  birth,  privileges 
founded  on  fortune,  income,  real  estate,  membership  of  higher  social 
classes  and  the  like. 

When  nevertheless  these  democratic  authors  rest  content  with  the 
general  franchise  it  is  due,  as  often  pointed  out  by  these  authors,  in  a 
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special  degree  to  the  difficuUij  of  finding  a  just  and  practically  efficient 
standard  of  the  class  of  enlightened  electors. 

Now  here  il  seems  to  me  that  these  democratic  authors  give  up  too 
soon,  for  it  is  exactly  the  community  of  the  present  day  which,  so  far  as 
I  can  see,  has  created  several  extremely  efficient  and  practical  standards 
for  the  selection  of  an  elite  corps  of  electors. 

At  the  close  of  the  19th  century,  when  various  bad  experiences  on  the 
effects  of  this  rule  were  gradually  gained  in  most  countries  after  the 
victory  of  government  by  the  people,  a  criticism  arose  which  advocated 
another,  more  specially  qualified  composition  of  the  legislatively  co- 
operating assemblies;  and  here  it  occurred  to  a  few  authors  that  a  more 
specially  qualified  composition  could  be  obtained  if  the  most  recently 
formed  associations  or  corporations  of  industry  and  trade,  that  is,  organi- 
sations in  agriculture,  handicrafts,  industry,  commerce,  etc.,  were  allowed 
to  elect  the  members  of  the  legislatively,  co-operating  assembly.  In  this 
way  the  latter  would  acquire  a  far  more  practical  insight  into  the  real 
economic  conditions  in  the  community  of  the  present  day  than  an  assem- 
bly elected  by  the  masses  of  the  people  by  universal  suffrage  could  ever 
obtain.  This  so-called  "corporative  system"  was  especially  advocated  by 
the  Belgian  jurist,  Adolphe  Prins  (in  his  book:  La  democratic  et  le  re- 
gime parlamentaire,  1884).  In  the  20th  century  several  countries  have 
carried  out  a  oorporatively  composed  chamber,  either  as  the  sole  assem- 
bly or  as  a  chamber  alongside  a  chamber  elected  purely  by  the  people. 

There  is  a  deal  to  be  said  in  favour  of  this  system.  Besides  the  greater 
practical  knowledge  on  special  subjects,  and  the  greater  acquaintance 
with  the  real  conditions  of  life  possessed  by  a  corporative  assembly  in 
comparison  with  one  elected  by  the  people,  four  advantages  which  the 
corporative  rule  has  over  the  government  by  the  people  have  in  particular 
been  pointed  out:  1.  Representation  becomes  more  just.  2.  The  conflict 
will  be  about  realities  and  not  about  party  dogmas.  3.  The  suggestive 
power  of  empty  phrases  will  be  lessened.  4.  The  place-hunting  politician 
will  disappear  and  will  make  room  for  the  expert. 

Against  the  corporative  system  it  has  in  particular  been  urged  that  an 
assembly  consisting  of  representatives  of  the  industries  will  mainly  be 
led  by  narrow,  economic  interests  and  a  mutual  tug  of  war  between 
them.  This  objection  has  considerable  weight.  If  the  legislatively  co- 
operating assembly  is  to  be  composed  solely  of  organisations  of  trade 
and  industry  this  weakness,  the  one-sided  consideration  of  material 
interest,  cannot  be  balanced  by  the  advantage  of  the  system  pointed 
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out  above.  And  this  weakness  is  not  counteracted  because,  as  in  the 
case  of  several  theories  of  the  corporative  system  and  a  few  con- 
stitutions, an  association  of  the  so-called  liberal  or  intellectual  profes- 
sions is  included  among  the  corporations  entitled  to  vote,  for  these  re- 
present economically  and  industrially  an  extremely  small  number  of 
practitioners  in  comparison  with  the  big  industries,  agriculture,  handi- 
crafts and  trades,  industry  and  commerce;  but  on  the  other  hand  these 
liberal  professions,  small  in  numbers,  represent  a  relative,  exceedingly 
great  part  of  the  intelligence  and  culture  of  the  country  (civil  engineers, 
scientists,  physicians  and  surgeons,  lawyers,  teachers,  government  of- 
ficials, etc.)^). 

The  organisations  of  industry  and  trade  ought  therefore  not  to  be  the 
only  factor  in  deciding  the  composition  of  the  parliament;  they  ought 
only  to  be  a  single  one  among  several  factors  deciding  the  assembly;  and 
these  factors  ought  to  be  so  strong  that  they  can  form  the  right  counter- 
weight against  a  too  onesided,  materialistic  representation,  egoistic  in 
furthering  its  own  special  interests.  These  other  factors  must  possess, 
partly  a  considerable  expert  knowledge  of  another  kind  than  that  of 
their  industry  or  trade,  and  partly  represent  the  wider  outlook  on  the 
social  problems.  In  the  following  this  elite  corps,  more  manysided  in  its 
composition,  will  be  called  A. 

Next  it  must  be  pointed  out  that  the  corporative  system  is  exclusively 
only  concerned  with  a  single  element  in  a  constitution.  And  the  ex- 
pediency of  a  constitution  and  its  justification  depend  on  a  delicately 
attuned  harmony  between  a  number  of  different  elements.  Altogether 
the  corporate  system  does  not  solve  the  other  great  constitutional  pro- 
blems, which  have  nothing  to  do  with  the  assemblies  on  the  affairs  of 
the  State,  especially  the  decisive  problem  of  the  relations  between  the 
powers  of  the  states,  between  the  executive,  judicial  and  legislative  power. 

A.  There  are,  however,  also  other  standards  of  expert  insight  and 
knowledge  besides  those  given  by  membership  of  the  organisations  of 
industry  and  trade.  Besides  practical  expert  knowledge  of  the  conditions 
of  industry  and  trade  the  legislatively  co-operating  assembly  must  also 
possess  a  comprehensive  administrative  insight;  and  only  the  higher 
officials,  who  have  large  areas  of  administration  under  them,  can  make 
a  weighty  pronouncement  on  this  insight,  as  to  whether  it  be  possible  or 
not  for  the  State  to  carry  out  a  measure  either  by  law  or  by  an  ordinance. 


1)  In  the  Italian  fascistic  constitution  the  liberal  professions  constituted  only 
one  out  of  thirteen  corporations. 
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The  discussion  in  the  assembly  will  only  bear  fruit  when  a  light  is 
thrown  on  the  social  problems  both  by  the  representatives  of  industry 
and  trade  and  by  the  practical,  administrative  and  official  representa- 
tives of  the  State. 

Meanwhile  a  new  factor  of  culture  has  in  recent  times  arisen,  which 
encroaches  more  and  more  upon  all  conditions  of  life,  changing  and 
transforming  them,  often  in  a  revolutionary  manner;  and  that  is  modern 
science,  in  particular  the  technical  natural  sciences,  which  is  an  increas- 
ing degree  control  development  in  nearly  all  spheres  of  practical  life. 
This  highest  expert  knowledge  must  also  be  represented  in  an  assembly 
which  co-operates  in  forming  the  laws  of  the  community.  The  same 
applies  to  the  modern  social  sciences. 

One  gets  the  best  idea  of  what  an  assembly  can  achieve  by  a  reason- 
able division  of  labour  when  thinking  of  the  composition  of  the  com- 
mittees always  appointed  by  a  parliament  to  deal  with  the  details  of  a 
proposed  statutory  measure.  When  a  parliament,  elected  by  the  masses 
of  the  people  by  general  franchise,  appoints  a  committee,  it  is  as  a  rule 
rather  large,  consisting  in  many  countries  for  instance  of  15  members, 
of  w^hom  there  will  normally  at  the  most  be  2  or  3  members  possessing 
real  expert  knowledge  in  the  sphere  of  the  proposed  statute.  If  one  sup- 
poses a  committee,  composed  by  an  assembly  elected  by  the  above-men- 
tioned 3  elite  corps  of  electors,  a  committee  of  at  the  most  5  to  7  members 
will  represent  both  the  practical  and  industrial,  the  technically  admini- 
strative and  the  highest  scientific  special  knowledge  and  experience. 

From  what  has  been  indicated  above  the  most  reassuring  composi- 
tion of  the  legislative  co-operating  assembly  will  then,  so  far  as  I  can 
see,  be  obtained  when  allowing  three  groups  of  experts  to  elect  its  mem- 
bers, namely,  partly  1:  the  higher  authorities  and  national  leagues  of  the 
specially  qualified,  partly  2:  the  organisations  of  industry  and  trade  and 
partly  3,  the  higher  scientific  institutions  of  learning. 

Group  1  must  be  elected  by  the  county  sheriffs,  judges,  chief  constables, 
chiefs  of  government  departments,  directors  in  the  State  and  munici- 
palities and  the  like  and  of  national  leagues  of  lawyers,  physicians,  civil 
engineers,  architects,  teachers  and  other  similar  groups  of  experts  with  a 
special  training  in  the  different  departments. 

Group  2  must  be  elected  by  national  leagues  for  agriculture,  industry, 
handicrafts,  shipping,  fishery  and  credit  and  money  transactions. 

Group  3  must  be  elected  by  the  higher  institutions  of  learning:  the  Uni- 
versities, the  Polytechnical  Colleges,  the  Colleges  of  Agriculture,  the 
High  Schools  of  Commerce,  etc. 
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The  assembly  composed  in  this  way  will  in  the  following  be  called 
the  Parliament  (only  one  chamber). 

From  group  1,  then,  as  pointed  out  above,  the  Parliament  will  obtain 
manysided  administrative  and  technically  specialised  knowledge  and 
experience.  Through  group  2  Parliament  will  obtain  a  manysided  and 
practical  knowledge  of  and  contact  with  the  industrial  and  trade  life  of 
the  country  in  its  various  ramifications.  Group  3  will  give  Parliament 
thorough  and  comprehensive  scientific  experience  and  insight. 

It  does  not  follow  by  any  means  that  the  three  groups  are  to  have  an 
equal  number  of  members  in  Parliament.  On  the  contrary,  it  will  no 
doubt  be  right  to  give  the  country's  practical  life  of  industrj^  and  trade 
the  greatest  number  of  members.  On  account  of  the  profound  and  vital 
importance  of  modern  science  to  the  whole  community  of  the  present 
day,  this  knowledge  and  insight  must  be  fully  represented  in  Parlia- 
ment, as  fully  as  in  group  1.  On  the  other  hand  the  representatives 
of  the  organisations  of  industry  and  trade  must  not,  for  the  reasons 
stated  above,  form  the  majority  in  Parliament  and  thus  be  able  to 
dominate  it*).  If  the  members  of  Parliament  are  fixed,  e.  g.,  at  90,  group  2 
must  then  presumably  have  40,  groups  1  and  3  have  each  25  members. 

Within  the  industrial  and  trade  groups  all  the  big  industries  and 
trades  in  the  country  must  be  represented:  agriculture,  industries,  handi- 
crafts, commerce,  shipping  and  fishery,  and  no  doubt  also  credit,  money 
transactions  and  insurance.  On  the  other  hand  all  the  numerous  small 
trades  and  businesses  cannot  be  taken  into  consideration  as  they  support 
only  a  very  small  part  of  the  population.  Nor  must  the  distribution  of  the 
memberships  among  the  industries  and  trades  be  dealt  with  in  too 
mechanical  a  fashion,  by  regulating  this  distribution  exactly  according  to 
statistical  reports  of  how  large  a  percentage  of  the  population  is  to  be 
found  in  each  industry  or  trade.  Several  industries  or  trades  are  of  greater 
importance  to  the  community  with  regard  to  future  possibilities,  technics 
and  the  like  than  those  indicated  purely  by  their  numbers  in  the  popula- 
tion. The  proportion  of  numbers,  however,  must  be  taken  into  considera- 
tion in  connection  with  other  factors.  The  40  memberships  mentioned 
can,  according  to  the  present  conditions  in  this  country,  presumably  be 


1)  By  organisations  in  this  sense  is  of  course  meant  the  national  organisations 
of  industry  and  trade  which  take  care  of  the  general  interest  of  their  members 
and  not  for  instance  cartels  and  trusts  which  only  represent  a  single  special 
branch  of  industry  or  trade. 
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divided  among  the  industries  in  such  a  way  that  agriculture  gets  14, 
industries  8,  handicrafts  6,  commerce  and  other  interchange  of  goods  5, 
shipping  2,  fishery  2  and  credit,  money  transactions  and  insurance  3'). 

For  the  use  of  both  industrial  law  and  constitutional  law  the  industries 
must  be  organised  in  a  more  rational  manner  than  they  are  according  to 
the  actual  present  regulation,  which  is  often  due  to  accidental,  historical 
reasons.  Thus  commerce  in  several  countries  is  split  up  into  a  number 
of  different  groups,  independent  of  each  other,  of  wholesale  merchants, 
of  retail  dealers,  and  further  divided  into  organisations  of  various  local 
areas.  Perhaps  a  common  national  league  will  have  to  be  organised  for 
all  commerce,  by  which  a  firm  and  intimate  collaboration  can  be  created 
between  all  kinds  of  trade.  Within  this  national  league  there  can  be  one 
subdivision  for  wholesale  merchants,  another  for  retail  dealers;  and 
within  both  there  must  be  one  department  for  managers  (principals)  and 
another  for  assistants  (employees).  Further,  the  present  splitting  up  of 
agriculture  into  several  groups  working  partly  against  each  other  (far- 
mers' societies,  small  holders'  societies)  must  be  superseded  by  a  common 
league  of  the  realm  for  all  agriculture,  comprising  estate  owners,  small 
farmers,  and  farm  labourers,  but  with  sub-departments  for  owners, 
superior  assistants  (bailiffs,  farm  managers,  etc.)  and  labourers.  All  sub- 
departments,  including  the  departments  for  employees  and  workmen, 
must  be  represented  in  Parliament. 

B.  Meanwhile  it  might  be  possible  to  think  of  another  composition  of 
the  elite  corps  of  electors,  that  is,  a  corps  selected  according  to  other 
special  standards  than  those  indicated  above.  The  franchise  might  be 
given  to  the  following  groups: 

1)  All  who  possess  a  higher,  professional  training,  that  is,  civil  engi- 
neers, constructors,  architects,  physicians,  lawyers,  land  surveyors, 
teachers  and  graduates  in  forestry  and  agriculture,  etc. 

2)  All  farmers,  manufacturers,  clarks  and  other  employees,  all  skilled 
workmen  etc.,  provided  that  they  all  have  had  a  practical  training  of 
at  least  10  years  and  passed  an  examination  at  an  agricultural,  technical, 
commercial  or  similar  school. 

^)  According  to  the  latest  statistics  agriculture  in  Denmark  supported  540,000 
persons,  with  about  520,000  dependents,  industry  and  handicrafts  431, 0(X)  with 
about  585,000  dependents,  commerce  and  money  transactions  196,(KK),  with  about 
184,000  dependents,  shipping  and  fishery  support  an  essentially  smaller  number 
of  people,  namely  respectively  17,000  (with  about  30,000  dependents)  and  15,000 
(with  about  20,000  dependents). 
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As  to  being  qualified  to  elect  the  legislatively  co-operating  assembly, 
the  Parliament,  it  would  seem  to  me  that  elector  corps  A  should  have 
the  preference.  But  elector  corps  B,  being  broader,  is  better  adapted  than 
A  to  other  tasks. 

Both  of  the  elector  corps  indicated,  A  and  B,  will  be  of  particular  use 
in  various  functions  in  constitutional  life  that  is,  partly  if  it  is  found 
necessary  to  divide  the  legislative  power,  and  partly  if  the  elector  corps  B 
is  found  to  be  qualified  to  elect  the  supreme  leader  of  the  State  and  make 
the  latter  independent  of  elector  corps  A,  see  below.  The  assembly  elected 
by  elector  corps  B  is  in  the  following  called  the  Assembly  of  the  Realm. 


3.   The  Division  of  Power. 

The  courts  of  justice,  as  shown  above,  must  be  entirely  independent 
of  all  other  factors  of  power,  both  the  legislative  and  the  administrative; 
and  the  courts  must  preferably  consist  only  of  professionally  qualified 
persons,  but  otherwise  not  only  of  jurists  but,  as  men  assisting  in  passing 
sentence,  also  of  persons  with  other  special  knowledge  and  experience, 
such  as  physicians,  teachers,  technicians,  business  men  and  the  like.  On 
the  other  hand  experience  has  shown  that  it  is  inadvisable  to  choose  as 
assistant  judges  persons  without  any  professional  training  or  experience 
whatever,  whether  as  jurymen  or  as  lay  judges. 

Meanwhile  the  most  difficult  problem  in  the  division  of  power  lies  in 
the  relation  between  the  legislative  functions  and  the  functions  of  ad- 
ministration. They  are  both  independent  of  the  judicial  power,  even 
though  both  to  a  certain  degree  collaborate  with  it.  The  laws  furnish 
the  general  lines  of  direction  for  the  work  of  the  courts;  and  the  latter 
interpret  and  fill  up  the  laws.  The  administration,  partly  by  ordinances, 
forms  general  lines  of  direction  which  are  also  in  a  wide  compass  deci- 
sive for  the  courts,  and  partly  like  the  latter  concrete  decisions,  often 
within  the  same  domains  as  those  of  the  courts.  But  there  is  mutual  legal 
competence — independence  between  legislation  and  administration  on 
the  one  hand  and  judicial  power  on  the  other. 

The  problem  now  is  whether  there  is  to  be  a  mutual  legal  independence 
between  legislation  and  administration,  like  that  which  there  is  between 
these  two  factors  and  the  courts,  in  other  words:  is  legislation  to  be  in- 
dependent of  administration,  and  conversely,  is  administration  to  be  in- 
dependent of  legislation? 
,.   Now  here  all  experience  hitherto  has  shown  that  the  same  mutual 
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independence  can  by  no  means  be  transferred  from  the  relations  between 
the  courts  and  the  two  last-named  factors  of  power  to  these  latter  mu- 
tually. The  doctrinaire  theory  of  a  tripartite  power,  which  demands  a 
complete,  sharp  separation  and  mutual  legal  independence  for  all  the 
factors  of  power,  has,  in  my  opinion,  been  found  not  to  serve  its  purpose. 
Presumably  it  is  exactly  here  that  independence  is  not  to  be  mutual. 

On  this  point  several  solutions  have  been  carried  out.  In  certain  coun- 
tries the  administrative  (executive)  power  is  independent,  in  so  far  as  its 
supreme  leader  and  his  government  are  not  elected  by  the  legislatively 
co-operating  assembly.  This  is,  for  instance,  the  case  in  the  United  States 
and  in  Portugal.  In  these  countries  the  supreme  leader  of  the  administra- 
tion, the  President,  is  not  elected  by  the  Parliament  (Congress),  but 
directly  by  the  votes  of  the  people;  and  the  President  again  chooses  his 
ministers  freely,  independent  of  the  Parliament  (the  Congress).  In  Eng- 
land, on  the  other  hand,  it  is  the  majority  in  the  Parliament  which  de- 
cides who  shall  be  the  government,  the  so-called  parliamentary'  system. 
But  if  the  existence  of  the  executive  power,  the  government,  is  indepen- 
dent of  the  legislatively  co-operating  assembly,  the  relations  ought  not 
to  be  reciprocal,  as  the  legislatively  co-operating  assembly  cannot  of  its 
own  accord,  independently  of  the  government,  enact  laws,  as  these  must 
have  the  consent  of  both  the  head  of  the  administration,  the  President 
and  this  assembly. 

But  finally  it  does  not  follow  that  Parliament  is  to  be  the  only 
legislatively  co-operating  factor.  Partly,  as  touched  upon  above,  it  is 
possible  that  the  function  of  legislation  will  have  to  be  divided  into  two, 
to  let  one  assembly  be  occupied  with  the  general  laws,  but  to  leave  con- 
stitutional laws  to  another  instance,  and  partly  it  is  possible  that  within 
a  certain  compass  government  shall  be  allowed  to  legislate  of  its  own 
accord. 

It  will  be  seen,  then,  that  there  are  several -possibilities,  several  pos- 
sible ways  of  organising  the  relation  between  legislation  and  administra- 
tion. Which  of  the  above-mentioned  possibilities  is  to  be  chosen  must 
of  course  depend  entirely  on  what  experience  in  these  domains  has 
shown  to  be  the  best  suited  to  the  purpose. 

Now  in  the  first  place  experiences  seem  to  show  that  it  is  inadvisable 
that  the  executive  power  should  be  dependent  on  the  legislatively  co- 
operating assembly.  Tlie  parliamentary  system,  in  connection  with  the 
system  of  party  politics,  has  led  to  an  objectionable  constant  struggle  for 
power,  where  the  political  climbers  in  Parliament  are  not  above  all 
absorbed  in  that  which  ought  to  be  their  endeavour,  the  objective  work 
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of  legislation,  but  of  getting  at  the  throat  of  the  government  in  session, 
and  by  manoeuvres  and  intrigues  getting  the  power  into  their  own  hands. 
In  the  next  place,  that  party  which  comes  into  power  is  under  the  ne- 
cessity of  nominating  the  leaders  of  the  party  and  those  who  have 
performed  a  great  deal  of  work  in  its  service,  especially  agitators,  as 
ministers,  regardless  of  whether  they  are  specially  competent  or  not.  Even 
in  England,  where  the  parliamentary  system  has  great  traditions  and 
experiences  behind  it,  it  cannot  be  denied  that  those  members  of  Parlia- 
ment who  are  chosen  as  ministers,  are  far  from  always  being  specially 
eminent.  Political  agitators  are  not  exactly  the  material  from  which 
specially  eminent  statesmen  are  created. 

The  most  satisfactory  arrangement  is  therefore  undoubtedly  that  the 
leader  of  the  State — the  president,  regent  (or  the  prime  minister,  where 
there  is  a  monarchy) — is  elected  by  quite  another  instance  than  the 
legislatively  co-operating  assembly.  The  independent,  leading  and  strong 
position  of  the  American  President  is  no  doubt  in  an  essential  degree  due 
exactly  to  his  not  being  elected  by  this  assembly. 

Under  the  qualitative  order  of  an  elective  corps  suggested  above, 
corps  B  or  the  assembly  elected  by  this  corps,  can  then  elect  the 
president  (the  prime  minister)  and,  as  indicated  above,  corps  A  can 
elect  the  Parliament.  The  president  (prime  minister)  can  thereupon 
freely  choose  the  best  qualified  and  most  competent  members  as  ministers. 

Altogether  there  can  hardly  be  any  doubt  that  a  strong,  independent 
and  specially  qualified  government  is  a  great  boon.  That  is  the  core  of 
truth  lying  behind  the  experiences  of  the  old  absolutism  and  dictator- 
ship and  their  reforms. 

In  order  to  secure  further  the  independence  of  the  president  (prime 
minister)  he  should  not  be  elected  for  too  short  a  period.  Thus  it  is  very 
unfortunate  that  the  president  of  the  United  States  is  elected  for  only 
four  years  and  therefore  to  an  essential  degree  feels  himself  bound  by 
those  promises  of  programmes  which  he  gave  before  his  election  for  the 
coming  four  years'  period  of  government.  The  period  ought  therefore  not 
to  be  fixed  at  less  than  ten  years.  In  that  way  he  would  be  given  time  to 
prepare  and  carry  out  quietly  and  thoroughly  reforms  which  are  really 
needed.  If  during  this  period  he  proves'  to  be  an  eminent  organiser  and 
lawgiver,  it  ought  to  be  possible  for  him  to  be  elected  the  next  time  for 
a  still  longer  period  or  even  for  life.  There  is  nothing  that  is  so  important 
for  a  community  as  continuity  and  stability  in  the  supreme  rule  of  the 
State  and  thereby  in  its  administration  as  a  whole.  Under  the  parlia- 
rnentary  system  and  the  party  system  there  is  constant  unrest  and  dis- 
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turbance  of  quiet  development  by  the  continual  disputes  of  the  climbers 
in  party  politics  and  their  struggles  to  get  into  power. 

But  in  the  next  place  the  president  of  the  Slate  (or  the  prime  minister) 
must  also  have  a  strong  leading  posii'ion  in  the  work  both  of  administra- 
tion and  legislation.  As  regards  administration  it  is  a  bad  custom,  which 
weakens  the  special  power  of  the  government,  that  the  parliament  inter- 
feres with  the  administration,  and,  as  often  happens  under  the  par- 
liamentary system,  actually  appoints  a  number  of  committees  w^ho  lake 
over  administrative  tasks,  and  whom  the  government  continually  has  to 
consult  on  purely  administrative  measures.  With  this  the  legislatively 
co-operating  assembly  must  not  interfere  at  all.  The  administration  of 
the  president  of  the  Slate  must  for  a  period  of  some  length  be  judged  as 
a  whole;  and  he  is  responsible  to  his  corps  of  electors  for  this  whole 
when  his  period  has  expired,  that  is,  after  the  arrangement  suggested 
above,  to  the  elective  corps  B  or  the  Assembly  of  the  Realm.  As  concern- 
ing legislation,  it  must  be  pointed  out  first  that  the  ruler  of  the  State, 
the  president,  must  be  bound  by  the  law  of  the  constitution,  but  the 
Assembly  of  the  Realm  and  the  Parliament  must  also  be  bound  by  it; 
and  for  the  adoption  and  alteration  of  the  constitutional  law  it  will  no 
doubt  be  necessary  to  demand  adoption  by  both  the  Assembly  of  the 
Realm  and  the  Parliament  as  well  as  of  the  president.  In  this  division 
of  the  power  of  legislation  there  is  an  essential  check  on  dictatorial  ten- 
dencies on  the  part  of  both  the  president  of  the  State  and  the  Parliament; 
and  the  law  of  the  constitution  is  upheld  by  the  other  great  power  of 
Ihe  State,  the  courts  of  justice. 

In  the  general  work  of  legislation  the  ruler  of  the  State  must  take  the 
lead.  Here  the  question  arises,  whether  the  legislative  co-operation  of 
the  Parliament  is  to  be  consultative  or  resolutive. 

In  itself  there  may  be  cause  for  misgivings  in  allowing  an  assembly, 
composed  of  even  the  best  and  most  qualified  members,  to  have  authority 
to  pass  resolutions  in  matters  of  legislation.  Even  among  experts  there 
are  often  different  opinions,  and  personal  self-assertion  leads,  if  an 
assembly  is  given  resolutive  authority,  of  necessity  to  much  strife  and 
disunion,  to  the  recruiting  by  individual  members  of  those  who  share 
their  opinions  to  parties,  groups,  to  a  great  deal  of  superfluous  con- 
troversy, intriguing  and  tactical  manoeuvres.  An  assembly  of  experts, 
on  the  other  hand,  is  admirably  qualified  to  give  the  supreme  ruler  of 
the  State  advice  on  questions  of  legislation.  Tbe  experiences  of  the 
assemblies  of  the  estates  of  the  realm  in  several  continental  countries  in 
the  'thirties  and  'forties  of  the  19th  century  to  a  high  degree  confirm 
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this  experience.  If  there  are  different  opinions  within  the  assembly  of 
experts,  the  Parhament,  the  supreme  ruler  of  the  realm  has  a  sound 
basis,  in  precisely  these  divergences,  for  which  as  a  rule  there  are  good 
motives,  for  a  manysided,  rational  decision. 

On  the  other  hand  there  may  also  be  grounds  for  hesitation  in  giving 
resolutive  authority  to  the  president  of  the*  State  alone,  even  on  ordinary 
laws.  It  is  true  that  he  is  bound  by  the  constitutional  law  and  must 
respect  the  human  rights  contained  therein,  which  are  protected  by  the 
courts.  But  the  latter  must  also  obey  his  laws;  and  he  will  be  able,  if 
he  is  sole  arbiter,  even  at  the  general  legislation,  to  take  a  rather  high 
hand  in  the  property  and  business  of  the  citizens. 

Against  this  it  must  on  the  other  hand  be  emphasised  that  the  initiative 
of  the  ruler  of  the  State  for  searching  reforms  should  not  be  hindered  by 
a  small,  accidental  majority  in  the  Parliament.  Experience  shows  that 
assemblies  often  shrink  from  the  responsibility  of  searching  reforms  and 
cannot  agree  about  them,  but  only  about  half  measures,  poor  compro- 
mises, while  on  the  other  hand  the  greatest,  most  searching  reforms  were 
often  carried  out  under  absolutism,  and  they  could  never  have  been 
carried  out  if  an  assembly  had  had  to  make  the  decision.  Experience  in 
many  country  shows  that  the  greatest,  most  crucial  and  right  social 
reforms  have  been  carried  out  under  strong  governments  which  were  not 
dependent  on  the  majority  of  any  assembly. 

It  is  vei^  difficult  to  find  the  right  constitutional  solution  between  these 
greatly  conflicting  considerations,  that  is,  on  the  one  hand  the  vital 
interest  of  the  community  in  creating  a  strong,  capable  and  expert  rule 
in  the  hands  of  the  president  of  the  State  (or  prime  minister),  and  on 
the  other  hand  the  equally  strong  interest  of  the  community  in  not  giving 
him  so  much  power  that  there  is  a  danger  of  dictatorship,  but  to  give 
Parliament  and  the  Assembly  of  the  Realm  a  certain  control  over  the 
work  of  legislation. 

Here,  in  order  not  to  let  the  reforms  miscari-y  because  of  a  small, 
accidental  majority  in  Parliament,  it  might  presumably  be  advisable  to 
decide  that  a  bill  proposed  by  the  government  can  not  be  outvoted  unless 
a  certain  qualified  majority,  e.  g.,  60  per  cent,  of  the  votes,  can  be  obtain- 
ed against  the  bill.  Moreover  it  must  be  borne  in  mind  here  that  the 
president,  as  being  elected  by  the  other  assembly,  the  Assembly  of  the 
Realm,  is  also  its  representative.  Furthermore,  the  president's  position 
as  a  legislator  may  be  strengthened  by  giving  him  power,  even  if  the  said 
qualified  majority  of  Parliament  rejects  his  bill,  to  submit  it  to  the 
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Assembly  of  the  Realm  in  such  a  way  that  if  the  latter  with  an  ordinary 
majority  adopt  the  president's  bill  it  becomes  law. 

In  itself  I  believe  that  even  a  constitution  in  which  the  said  assemblies 
are  only  advisory  in  legislative  matters  will  give  security,  if  only  1;  the 
courts  are  independent,  2)  the  law  of  the  constitution,  by  which  all, 
including  the  ruler  of  the  Stale,  are  bound,  must  be  adopted  both  by  the 
Assembly  of  the  Realm  and  the  Parliament,  and  3)  the  president  of  the 
State  is  himself  elected  by  the  Assembly  and  is  thus  responsible  to  the 
latter  for  his  conduct  of  the  government.  But  in  order  to  ward  off  every 
possibility  of  dictatorship  the  best  plan  is  no  doubt  to  keep  to  the 
arrangement  proposed  above,  in  which  even  an  ordinary  law  proposed  by 
the  ruler  of  the  State  can  be  outvoted  by  a  not  too  small  majority  of  the 
Parliament. 

As  experience  has  shown  that  dictatorship  is  particularly  dangerous 
in  international  conflicts  and  has  been  guilty  of  the  most  brutal  attacks 
and  wars  of  aggression  on  peaceable  neighbours,  including  among  them 
especially  small  states,  it  is  right  to  establish  in  the  constitutional  law 
that  no  war  can  be  begun  without  the  concordant  resolution  of  the 
Parliament  and  the  president. 

If  we  now  sum  up  the  results  of  the  foregoing  investigation  we  can 
presumably  establish  the  following  chief  points  in  the  constitution 
proposed  here: 

1.  The  executive  (administrative)  power  resides  in  the  president  (the 
prime  minister  in  the  countries  in  which  there  is  a  monarchy).  He  is 
elected  by  elector  corps  B.  He  chooses  his  ministers  freely  and  in  his 
administrative  resolutions  he  is  independent  of  every  assembly.  But  his 
resolutions  must  not  conflict  with  the  law  of  the  constitution  or  the 
ordinary  laws. 

2.  The  adoption  of  the  law  of  the  constitution  and  alterations  therein 
require  the  consent  of  the  president  (prime  minister)  and  the  adoption 
by  the  Assembly  of  the  Realm  (that  is,  the  assembly  elected  by  elector 
corps  B)  and  the  Parliament  (the  assembly  elected  by  elector  corps  A).  In 
both  of  these  assemblies  the  bill  for  a  constitutional  law  or  an  amend- 
ment of  a  constitutional  law  is  passed  when  a  majority  of  the  members 
of  the  Asesmbly  of  the  Realm  and  the  Parliament  vote  for  the  bill. 

The  consent  of  the  president  (prime  minister)  and  the  resolution  of 
Parliament  are  required  for  the  passing  of  the  ordinary  laws.  When  a  bill 
for  an  ordinary  law  is  proposed  by  the  president  it  is  dropped  if  60  per 
cent,  of  the  members  of  the  Parliament  are  against  it.  If  a  bill  is  proposed 
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by  the  members  of  Parliamient  an  ordinary  majority  of  the  latter — and 
the  consent  of  the  president — is  required  for  its  valid  adoption  in  this 
assembly,  unless  the  president  takes  over  the  bill,  in  which  the  rule  given 
above  is  applied^). 

If  the  Parliament  with  the  required  qualified  majority  rejects  a  bill 
proposed  by  the  president  he  can  bring  it  in  before  Assembly  of  the 
Realm.  If  the  bill  is  adopted  by  the  latter  by  an  ordinary  majority  it 
becomes  law. 

The  Assembly  of  the  Realm  and  the  Parliament  always  vote  separately. 
Elections  for  both  assemblies  must  take  place  presumably  every  five 
years. 

3.  The  judges  must  conform  solely  to  the  law  of  the  constitution,  the 
statutes  and  other  rules  of  law. 

They  judge  in  civil  and  criminal  cases  and  disputes  between  the 
authorities  and  the  citizens. 

The  judges  are  appointed  by  a  college,  chosen  by  and  from  among 
themselves.  No  judge  can  be  dismissed  except  by  a  sentence  of  the  court. 


Besides  the  rules  proposed  above  the  law  of  the  constitution  must,  in 
a  special  section  2,  establish  the  personal  and  intellectual  freedom  of 
the  citizens,  that  is,  the  following  principles:  that  no  man  can  be 
deprived  of  his  freedom  except  in  accordance  with  the  law,  that  everyone, 
who  is  deprived  of  his  freedom  by  an  authority  of  the  State,  can  demand 
within  a  specified  short  time  (e.g.  twenty-four  hours)  to  be  brought 
before  a  judge,  that  everyone  is  entitled  to  publish  his  thoughts  in  print, 
that  everyone  has  a  right  to  the  free  exercise  of  his  religion,  and  that 
the  citizens  have  a  right  freely  to  meet  in  assemblies  and  to  form  societies, 
all,  of  course,  under  responsibility  to  the  courts  according  to  the  law.  But 
in  the  next  place  it  must  also  be  established  in  the  law  of  the  constitu- 
tion that  the  law  which  has  to  decide  the  limits  of  these  liberties  and 
prevent  abuse  of  them  shall  be  a  general  law  which  secures  the  equality 
of  the  citizens  in  all  the  respects  mentioned,  and  which  consequently 
cannot  be  directed  arbitrarily  against  certain  persons,  specially  men- 
tioned, or  against  certain  societies,  religious  communities  or  races.  The 
same  principle  must  be  upheld  for  the  protection  of  the  right  of  property. 

Finally  the  law  of  the  constitution  must,  in  two  introductory  rules, 
establish  the  principle  of  equality  and  the  principle  of  liberty,  as  follows: 

^)  In  countries  in  which  there  is  a  monarchy  the  consent  of  the  monarch  is 
also  required  for  the  passing  of  laws. 
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1.  All  human  beings  have  an  equal  right  to  life  and  limb,  physical 
freedom,  freedom  of  expression,  religious  liberty,  honour,  the  peace  of 
private  life,  freedom  to  hold  meetings  and  freedom  to  form  societies 
and  other  personal  benefits,  and  consequently  equal  legal  protection  of 
these  benefits  by  the  courts,  all  within  the  limits  of  the  liberty  and  the 
other  benefits  established  by  the  law. 

2.  All  human  beings  have  equal  access  to  acquire  the  benefits  of 
property,  public  appointments  and  charges,  and  to  obtain  a  share  in  the 
supreme  government  of  the  community.  These  rights  themselves  thev 
can  only  obtain  in  proportion  to  their  merit,  that  is,  in  proportion  to  the 
personal  contribution  of  work,  professional  insight  and  knowledge  or 
other  special  contribution  of  value  acknowledged  by  the  community, 
according  to  the  rules  indicated  above. 


The  constitution  proposed  above  can  justly  be  called  democratic  in 
the  sense:  principle  1  and  2.  In  the  first  place  the  proposal  carries  out 
equality  before  the  law,  equal  human  rights,  equal  access  for  all  citizens 
to  obtain  by  industry  and  ability  property,  positions  and  other  benefits. 
In  the  next  place  the  proposal  secures  personal  and  mental  freedom  and 
with  it  security  against  every  violence  or  compulsion  on  the  part  of  the 
authorities  of  the  State,  unless  the  compulsion  is  sanctioned  by  the  courts. 
The  independence  of  the  latter  is  also  secured  by  a  special  rule  in  the 
law  of  the  constitution. 

On  the  other  hand  the  constitution  proposed  cannot  be  called  demo- 
cratic in  sense  3,  if  this  is  understood  to  mean  unrestricted  government  by 
the  people,  i.e.,  that  the  power  of  legislation  is  in  the  hands  of  an  assembly 
the  members  of  which  are  elected  by  the  masses  of  the  people  by  universal 
suffrage,  i.e.,  suffrage  for  all  persons  provided  only  they  have  reached 
a  certain  age,  but  are  otherwise  lacking  any  kind  of  special  qualifications. 
The  proposed  constitution  can,  however,  be  called  democratic,  if  demo- 
cratic in  sense  3  is  understood  to  mean  that  assemblies  which  are  open 
to  all  who  fulfil  certain  special  qualifications  concerning  practical  or 
scientific  insight,  knowledge  and  experience,  are  deciding  or  co-operating 
factors  both  at  the  election  of  the  supreme  ruler  of  the  State  and  at 
the  constitutional  and  general  legislation.  Everyone  can  thus — regardless 
of  fortune  or  income,  sex  or  race — become  a  member  of  these  assemblies 
and  become  entitled  to  take  part  in  election  to  them,  solely  by  force  of 
professional  competence  and  insight.  Here  loo,  then,  it  is  a  question  of 
equal  access  for  all  citizens  to  obtain  a  benefit,  in  this  case  a  share  in 
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the  government  of  the  country.  As  emphasised  above  the  government  can 
be  called  a  purified  democracy.  As  there  was  in  the  18th  century  an 
enlightened  autocracy  we  shall  then  get  an  enlightened  democracy. 

The  rule  of  the  State  proposed  is  a  forcible  contrast  to  the  con- 
stitutional forms  hitherto  prevalent,  both  in  unrestricted  democracy  and 
dictatorship,  which  have  alternately  come  into  power,  usually  through 
revolutions,  in  both  directions  doing  the  greatest  harm  to  a  quiet  develop- 
ment. In  its  independent  power  of  administration  and  its  strong,  com- 
petent, objective  rule  the  constitution  suggested  above  is  a  contrast  to 
the  unrestricted  government  by  the  masses,  with  its  disunited,  unstable, 
weak  and  incompetent  treatment  of  the  affairs  of  the  State,  and  it  is  a 
forcible  contrast  to  dictatorship  in  its  firm  insistance  on  the  personal 
and  intellectual  freedom  of  the  citizens  through  the  independent  courts, 
and  by  the  deciding  or  co-operating  influence  of  specialised,  experienced 
assemblies  on  the  constitutional  legislation,  the  general  legislation  and 
the  election  of  a  president  of  the  State  (or  prime  minister). 

Under  the  constitution  outlined  above  the  best  sides  of  democracy 
would  be  preserved  in  union  with  the  best  sides  of  autocracy.  The 
valuable  sides  of  democracy — as  opposed  to  the  old  absolutism — are: 

1)  that  no  ranks  or  classes  enjoy  special  privileges  by  force  of  birth,  such 
as  those  enjoyed  by  the  nobility  and  clergy  under  the  old  absolutism, 

2)  that  all  citizens  have  equal  access  to  earning  incomes,  fortunes  and 
positions  by  virtue  of  work,  ability  and  talent,  and  3)  that  every  citizen 
has  personal  freedom  and  intellectual  freedom,  protected  by  the  courts, 
and  religious  freedom,  freedom  of  assemblies  and  societies  protected  in 
the  same  way. 

But  by  the  proposal  democracy  has  been  purified  of  the  defects  attached 
to  it,  principles  1)  and  2)  not  being  carried  out  with  regard  to  the  par- 
ticipation in  the  government  of  the  State  under  the  democracy  now 
ruling.  Nor  can  one  in  the  constitution  proposed  above  in  future  take 
part  in  the  government  of  the  State  by  right  of  birth,  but  can  only  earn 
the  right  to  it  by  principle  2),  that  is,  by  virtue  of  work,  ability  and 
talent.  The  sterile  and  time-wasting  party  politics  will  stop;  and  the 
small  climber  type  of  the  present  political  life  will  disappear. 

Furthermore,  the  only  good  point  of  autocracy  and  dictatorship  will 
be  gained  by  the  proposed  constitution,  namely:  a  strong,  concentrated, 
competent  government,  but  without  the  danger  of  abuse  inherent  in  dic- 
tatorship, the  Parliament,  the  Assembly  of  the  Realm  and  the  courts 
having  the  right  to  control  the  legislative  work  and  administration  of 
the  government  on  the  points  indicated  above  in  more  detail. 
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The  Courts  of  the  Country. 
The  composition  of  the  courts  and  their  procedure  are  of  the  greatest 
importance  to  a  civilised  community.  A  distinction  must  be  made  be- 
tween civil  courts  and  criminal  courts. 

1.   THE  CIVIL  COURTS 

a.  The  composition  of  the  courts.  In  most  countries  it  is  agreed  that 
these  courts  must  consist  exclusively  of  specially  qualified  judges.  Many 
cases,  in  particular  local  and  minor  cases,  can  be  decided  by  a  single 
judge,  who  should  be  a  jurist.  Other  cases  can  be  decided  by  three 
judges,  of  which  the  president  should  be  a  jurist.  But  we  have  ex- 
perience in  the  Scandinavian  countries  that  it  is  desirable  that  the 
two  other  judges,  from  their  practical  experience,  are  specially  qualified 
in  certain  groups  of  cases.  Thus  there  are  in  our  country  two  business 
men  who  are  judges  in  commercial  cases,  two  experts  with  marine 
qualifications  who  judge  in  marine  cases,  together  with  the  juridical 
judge  as  president.  It  is  our  experience  that  this  arrangement  works 
extremely  well.  In  the  same  way  there  ought  to  be  two  experts  on 
patents  to  judge  in  patent  cases.  But  along  with  these  special  rules, 
which  must  be  preceptive,  there  ought  to  be  a  general,  declaratory  rule 
that  in  every  civil  case  the  parties  in  the  case,  if  they  are  agreed  about 
it,  shall  be  able  to  demand  that  each  of  them  shall  choose,  in  the  case 
in  question,  a  specially  qualified  practical  judge  besides  the  juridical 
judge  as  president.  Numerous  experiences  of  arbitration  cases  show  that 
this  gives  an  excellent  composition  of  the  court.  On  the  other  hand, 
there  is  probably  no  reason  to  imitate  English  law  in  the  arrangement 
that  in  some  groups  of  civil  cases  there  is  also  the  co-operation  of  a 
jury,  consisting  of  quite  ordinary,  not  particularly  qualified  persons 
(e.  g.,  in  cases  of  libel  and  slander). 

b.  The  procedure  in  civil  cases.  From  my  personal  experiences  of  the 
courts  in  various  countries  I  do  not  know  of  any  form  of  procedure 
which  takes  so  high  a  place  in  legal  culture  and  effectiveness  as  the 
English  one,  in  particular  as  it  is  practised  in  the  High  Court  in  civil 
cases.  It  depends,  of  course,  in  the  first  rank  on  the  high  intellectual  and 
moral  standard  of  the  English  judges  and  advocates.  But  in  the  next 
place  the  English  rules  of  procedure  seem  to  me  to  be  in  themselves  in  a 
high  degree  effective  in  producing  the  just  settlement  of  every  case.  The 
only  objection  that  can  be  made  against  the  English  procedure  is  its 
costliness. 
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2.   THE   CRIMINAL   COURTS 

The  treatment  of  criminals  or  transgressors  of  the  law  seems  to  me, 
on  the  other  hand,  in  all  countries  (both  on  the  Continent,  in  England, 
U.  S.  A.  and  other  countries)  to  be  highly  unfortunate. 

If  we  compare  the  treatment  given  b}'^  even  the  modern  penal  laws 
of  transgressors  of  the  law  with  the  treatment  by  medical  science  of 
the  human  beings  coming  under  their  province,  we  shall  be  struck  by 
seeing  how  artificial  and  complicated  is  the  treatment  by  legislation  up 
to  the  present  time  of  delinquents.  This  treatment  is  ruled,  in  the  first 
place,  by  a  cumbersome  official  machinery:  the  police,  a  prosecuting 
authority  in  several  instances,  defenders  and  courts  of  justice,  which 
are  to  a  great  extent  composed  of  people  without  any  special  knowledge, 
juries  or  (on  the  Continent)  lay  judges.  But  in  the  next  place  there  is, 
in  the  treatment  of  transgressors  of  the  law  in  many  countries,  an 
immense  and  complicated  system  of  formal  rules,  which  in  an  artificial 
way  split  up  the  treatment  of  these  human  destinies. 

This  complicated  official  machinery  and  this  rigid  system  of  formal 
rules  are  due  to  certain  abstract  principles  which  are  to  a  great  extent 
of  political  origin,  and  which  have  in  fact  been  regarded  as  sacred 
dogmas,  but  which  are  based  partly  on  an  idealistic  faith  in  the  ability 
of  the  people  to  take  part  in  the  work  of  judging,  partly  in  the  belief 
that  "publicity"  is  a  universal  remedy,  which  has  beneficial  effects  in 
this  department  too,  that  this  publicitj^  that  is,  to  say,  the  people  in 
reading  the  newspaper  reports,  will  be  able  to  prevent  abuses  by  the 
authorities.  There  is  still  a  distrust  of  the  latter,  dating  from  the  days 
of  the  old  absolutism  and  from  a  time  when  judges  had  a  poor  training 
and  were  often  of  an  inferior  quality. 

The  democratic  theory  of  the  State  has  in  this  department  produced 
juries  and,  later,  the  continental  lay  judges.  When  the  juries  produced 
bad  results  the  system  of  lay  judges  was  introduced  in  order,  to  a  wide 
extent,  to  supersede  the  jury  system,  as  it  was  presumed  to  be  better 
than  the  latter.  Meanwhile,  after  the  experience  hitherto  gained,  it  must 
be  said  to  have  been  a  disappointment.  Incidentally,  though,  one  might 
have  known  beforehand  that  juries  and  lay  judges  are  unfitted  to  be 
judges  in  a  highly  developed  civilised  society.  It  is  self-evident  that 
the  majority  of  people  without  qualifications  are  not  fitted  to  exercise 
such  a  difficult  and  highly  intellectual  task  as  that  of  judging  trans- 
gressors of  the  law.  Experience  shows  in  particular  that  the  participa- 
tion of  jurymen  and  lay  judges  has  in  many  cases  led  to  arbitrariness 
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in  the  judicial  sentence,  which,  as  far  as  the  juries  are  concerned,  is 
partly  due  to  a  chief  defect  in  the  latter,  namely,  that  they  have  not  to 
give  reasons  for  their  findings,  hut  which,  as  far  as  both  the  lay  judges 
and  juries  are  concerned,  is  due  to  their  incompetence  and  their  in- 
tellectual status,  often  rather  poor.  The  judgment  of  a  human  being 
for  a  transgression  of  the  law  is  an  extremely  difficult  and  complicated 
task,  demanding  the  highest  intellectual  development,  maturity  and  ex- 
perience, and  at  the  same  time  a  delicately  sensitive  attitude  towards 
one's  fellow  human  beings.  A  popular  tribunal,  a  jury,  will  often  pass 
a  severe  judgment  on  people  of  the  greatest  value,  and  let  common 
types  get  off  easily.  The  two  noblest  figures  in  history,  Christ  and 
Socrates,  were  condemned  to  death  by  jury,  a  popular  tribunal  which 
only  differed  from  the  jury  of  our  time  in  number.  It  was,  on  the  other 
hand,  the  qualified  Roman  judge  who  pronounced:  I  find  no  guilt  in 
this  man.  These  two  great  examples  alone  of  history  ought  once  and 
for  all  time  to  have  warned  society  against  the  introduction  of  juries 
and  lay  judges.  Finally  it  has  been  overlooked  that  in  England,  whose 
juries  have  been  the  model  of  the  continental  states  in  this  respect,  the 
mission  of  the  juries  has  been,  historically,  very  conditional.  It  was  in 
the  struggle  against  the  Stuarts  in  the  17th  century  that  the  juries 
became  a  defence  for  the  citizens  against  the  arbitrarj^  rule  of  the  Crown 
and  its  interference  in  the  work  of  the  courts  of  justice.  But  the  juries 
and  popular  tribunals  have  long  since  lost  this  political  mission,  con- 
ditioned by  history,  in  the  civilised  community  of  the  present  day. 
Especially  with  regard  to  English  juries  it  must  also  be  remembered, 
that  nowadays  they  generally  follow  the  teaching  of  the  judge,  so 
that  it  can  be  said  that  the  juries  do  not  do  any  harm  in  this  country'). 
The  distrust  felt  in  earlier  times  of  judges,  especially  in  the  days 
of  the  old  absolutism,  has  survived  into  this  age  and  left  its  traces  right 

0  Even  in  England  a  certain  dissatisfaction  has  arisen  in  recent  times  with 
the  juries.  I  can  testify  to  this  from  my  own  experience,  having  in  my  youth 
spent  a  year  in  England,  and'  working  in  the  office  of  an  English  barrister. 
I  have  often  heard  judges  and  barristers  express  critical  opinions  about  the 
jury.  The  juries  themselves,  as  a  rule  ordinary  tradespeople,  again  and  again 
express  their  dissatisfaction  with  having  to  be  absent  from  their  business  where 
they  cannot  be  spared,  and  altogether  at  having  to  spend  their  time  on  a  task 
about  which  they  openly  declare  that  they  do  not  understand  it  at  all.  That 
the  institution  of  juries  is  still  kept  up  in  England  is  probably  to  a  certain 
extent  due  to  English  political  conservatism,  which  in  this  field  still  watches 
over  the  memories  of  the  17th  century,  of  the  struggles  of  the  English  people, 
against  the  attempts  at  despotism  of  former  times. 
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down  to  modern  laws  of  legal  procedure,  and  besides  entailing  juries 
it  has  also  brought  in  a  prosecuting  authority,  separate  from  the  court, 
and  the  far-reaching  demands  for  publicity  also  in  the  procedure  in 
criminal  cases.  But  if  the  courts  were  composed  in  this  department  too, 
of  highly  qualified  persons,  with  the  highest  scientific  and  practical 
training,  both  this  machinery  and  publicity  could  be  dispensed  with. 
For  these  courts,  which  in  a  higher  degree  than  others  decide  human 
destinies,  a  collegiate  court  of  three  members  would  presumable  be 
right.  One  member,  the  president  of  the  court,  must  be  a  jurist,  but 
Ihe  other  two  members  ought  not  to  be  ordinary,  unqualified  lay  judges, 
but  physicians  with  scientific,  psychiatrical  training.  In  commercial 
criminal  cases  one  of  the  judges  should  be  a  business  man  of  high 
standard,  and  in  the  numerous  crimes  committed  by  young  people  a 
teacher  with  many  years'  pedagogic  experience.  Under  the  present 
system — complicating  matters  still  further — expert  knowledge  is  split 
up  in  the  council  of  forensic  medicine  and  the  court  of  justice.  The 
jurist  and  the  physician  should,  on  the  contrary,  work  in  that  close 
contact  with  each  other  which  can  only  be  obtained  when  they  work 
together  as  members  of  the  same  court,  with  the  same  responsibility  for 
the  decision. 

In  this  composition  of  the  court  it  would  be  possible  to  dispense  with 

1)  the  cumbersome  machinery  of  a  prosecuting  authority  and  the 
numerous  rules  on  preparation,  judicial  proceedings,  etc.  The  whole 
procedure  must  take  place  at  once  and  directly  before  the  same  court. 
Besides  this  there  need  only  be  the  police  authority  which  investigates 
the  crimes,  procures  material  for  the  prosecution,  arrests  and  presents 
the  transgressors  before  the  courts. 

In  the  next  place,  with  the  composition  of  the  court  proposed  above, 

2)  it  will  be  unnecessary  to  have  the  interference  of  the  public;  and 
only  in  this  way  will  an  entirely  humane  and  understanding  treatment 
of  transgressors  be  obtained.  Many  legal  practitioners,  at  any  rate  Scan- 
dinavian judges  and  barristers,  can  testify  from  a  wide  experience  that 
in  those  accused  of  breaches  of  the  law  the  earlier  fear  of  the  courts 
— which  in  its  time  caused  the  demand  for  publicity — has  long  since 
disappeared  and  ended  in  a  fear  of  this  very  publicity,  that  is  to  say, 
a  fear  of  the  press.  To  the  innocently  accused  the  publication  in  the 
press  is  a  mental  torture  which  is  not  less  cruel  than  the  medieval  one, 
and  to  those  who  have  for  the  first  time  come  into  conflict  with  the 
law  the  fear  of  publicity,  of  the  press,  often  acts  as  a  check  on  the 
natural,  human  contact  between  them  and  the  judges.  But  even  people 
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who  have  previously  been  punished  have  also  a  reasonable  right  lo 
demand  that  their  fate  shall  not  be  left  to  the  mercy  of  a  public  which 
lacks  the  intimate  knowledge  necessary  to  understand  this  fate.  In 
addition  to  this  there  is  consideration  for  the  family  of  the  accused,  to 
whom  the  publicity  is  the  source  of  the  greatest  mental  suffering. 

When  an  accused  person,  whether  he  is  guilty  or  not  guilty,  is 
brought  at  once  and  directly  before  such  judges,  a  lawyer  as  president, 
and  two  physicians  or  one  physician  and  a  pedagogue,  without  the  great 
apparatus  of  a  prosecuting  authority  and  publicity,  it  will  be  possible 
during  the  examination  or  the  talk  alone  between  him  and  these  capable 
and  understanding  judges  to  arrive  at  a  confidence,  openness  and 
humanity  akin  to  that  prevailing  between  a  physician  and  patient  during 
a  consultation,  which  will  be  of  the  greatest  importance  in  the  sub- 
sequent treatment  of  the  accused.  The  late  president  of  the  Danish  Court 
of  Appeal,  a  judge  of  great  experience,  knowledge  of  men  and  with  a 
humane  view  of  life,  Carl  Ussing,  testifies  that  under  the  old  Danish 
system  of  legal  procedure,  in  which  there  was  neither  publicity,  pro- 
secuting authority,  nor  juries  and  the  like,  the  judge  "came  into  a  quite 
different  degree  into  contact  with  the  criminal  elements  of  society,  and 
often  came  into  a  personal,  confidental  relation  with  the  actors  therein 
— the  accused,  victims  and  witnesses",  and  that  the  judge,  by  his  ex- 
amination then,  "obtained  an  insight  into  many  personal  and  private 
affairs  which  only  indirectly  had  to  do  with  the  crime  itself  and  which 
now  (under  the  present  legal  public  procedure)  remain  concealed  from 
him,  because  the  case  was  only  now  put  before  him  w^hen  the  examina- 
tion was  to  an  essential  degree  concluded,  the  case  cleared  up",  and, 
that  the  old  legal  procedure  "gave  the  judge,  personally,  more  wisdom 
about  life".  Furthermore,  Carl  Ussing  points  out  that  under  the  old  pro- 
cedure the  judges  in  criminal  cases  often  found  an  opportunity  to 
"contend  against  criminality  by  other  means  than  actually  through 
penal  action",  and  that  it  was  exactly  through  the  old  procedure  that 
they  became  witness  of  and  made  acquaintance  with  those  social  con- 
ditions and  that  mentality  that  engenders  crime,  and  became  acquaint- 
ed with  it  in  a  far  more  intimate  way,  like  that  of  a  father  or  confessor, 
than  that  of  the  judges  of  the  new  public  form  of  legal  procedure." 
Finally  Carl  Ussing  points  out  as  an  advantage  of  the  old  procedure 
not  being  public  the  following:  "The  fact  that  the  witness  who  had 
been  called  upon  could  frankly  and  confidently  make  his  statement  with- 
out getting  his  relations  and  friends  into  the  pillory;  without  having  to 
fear  the  reprisals  and  hostility  of  principals  or  organisations;  without 
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being  immediately  looked  upon  as  a  prosecutor  because  one  mentions 
circumstances  that  may  lead  to  the  right  clue — this  was  not  only  a  great 
help  to  many  who  had  by  some  mischance  come  into  contact  with  a 
criminal  case,  but  also  to  clearing  up  and  solving  the  doubts  of  the 
judge  both  for  and  against  the  suspected  person",  see  Carl  Ussing's 
speeches  and  writings,  1935,  546 — 47,  553. 

If  the  office  of  a  judge  is  first  of  all  filled  by  an  older,  experienced 
judge  as  president  of  the  court,  and  with  a  physician  who  is  an  ex- 
perienced and  capable  psychiatrist,  and  a  practical  pedagogue  as  co- 
judges  appeal  can  be  dispensed  with,  for  no  other  court  will  be  able  to 
penetrate  so  far  into  a  human  destiny  as  that  which  from  the  very  first, 
at  once  and  directly,  without  an  apparatus  of  other  authorities  and  with- 
out publicity,  can  endue  him  with  that  feeling  of  confidence  that  the 
judges  will  try  above  all  to  understand  him  and  only  after  that  sentence 
him  or  acquit  him,  and  even  if  they  sentence  him  will  continue  to  follow 
him  during  that  treatment  of  him  which  they  consider  to  be  the  right 
one. 

With  this  last  point  we  have  arrived  at  another  important  point  in 
the  reform  of  the  future  in  this  field:  the  treatment  of  the  criminal  case 
must  not  be  separated  from,  but  form  an  organic  unity  with  the  sub- 
sequent treatment  in  the  prison,  the  psychopathic  institution,  the  insti- 
tution for  youthful  delinquents  etc.;  and  the  same  judges,  the  jurist  and 
the  others,  who  have  already  through  the  criminal  case  received  the 
strongest  impression  and  knowledge  of  the  lawbreaker,  and  on  the  basis 
thereof  decided  upon  a  treatment  of  him,  whether  it  be  a  punishment 
or  otherwise,  must  thereupon  keep  him  in  view  where  he  has  been 
placed  and  possibly  be  able  to  alter  the  treatment  if,  after  close  observa- 
tion, they  arrive  at  the  result  that  such  an  alteration  would  be  justifiable. 
It  will  therefore  be  right  to  arrange  in  future  that  these  judges  also  act 
at  the  prison  institution  as  the  directing  officials,  that  in  a  manner 
equally  as  natural  as  the  head  physicians  at  the  hospitals  when  deciding 
on  the  first  treatment  of  the  patients,  and  thereafter  closely  follow  and 
direct  all  the  later  treatment.  It  is  only  the  inherited,  ingrained  dis- 
tinctions between  formally  separate  juridical  departments  and  sciences, 
such  as  jurisprudence  of  penal  law,  judicial  procedure  and  prison 
science  which  hamper  us  jurists  and  prevent  us  from  seeing  that  this 
organic  homogeneous  treatment  of  lawbreaker,  is  the  only  right  one,  is 
that  of  the  future.  And  an  altered  treatment  of  delinquents  later  by  the 
same  experienced  jurist  and  his  co-judges  is  a  far  better  means  against 
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mistakes  than  the  present  system  of  appeal.  In  other  words  the  judges 
and  the  directors  of  the  prison  must  be  the  same  persons. 

When  both  the  sentence  and  the  later  treatment  in  prison  or  other- 
wise are  entrusted  to  the  same  jurist  and  his  competent  co-judges,  the 
physicians  etc.,  these  judges  will  not  feel  in  any  way  that  their  profes- 
sional reputation  is  endangered  by  altering  the  treatment  of  the  law- 
breakers, either  by  completely  acquitting  them  or  by  mitigating  the 
treatment,  no  more  than  the  head  physician  who  at  a  hospital  first  tries 
one  mode  of  treatment  and  later  passes  over  to  another.  In  consideration 
of  the  security  of  the  citizens  in  this  field,  however,  it  must  of  course  be 
a  fixed  rule  that  an  altered  treatment  cannot  consist  of  a  lengthening 
of  the  period  of  imprisonment  once  sentenced.  On  the  whole  these  judges 
and  directors  can  individualise  and  change  the  treatment  from  the  more 
severe  to  a  milder  one  if  they  consider  it  expedient;  and  they  should 
be  able  also  to  exempt  the  person  sentenced  from  punishment  altogether, 
if,  after  new  information  they  consider  him  to  be  innocent,  and  at  the 
same  time  to  award  him  damages^). 


But  at  the  same  time  as  we  are  introducing  this  new  system  of  law, 
it  will  be  seen  that  while  most  of  the  regulations  of  the  present  criminal 
procedure  (on  juries,  lay  judges,  a  public  prosecutor,  on  the  whole 
publicity,  appeal)  are  abolished,  all  that  is  valuable  in  the  old  system 
of  law  must  still  be  preserved. 

A  general  penal  code  with  a  carefully  specified  enumeration  of  punish- 
able actions  and  a  definition  of  the  character  of  these  acts  is  absolutely 
necessary  in  a  civilised  state,  as  the  enumerating  and  definiting  penal 
code  is  the  best  protection  of  the  citizens  against  the  arbitrariness  of 
the  power  of  the  state.  The  citizens  must  know  exactly  for  which  actions 
they  can  be  punished  or  sentenced  to  other  treatment.  Liszt  rightly  says: 
"Nullum  crimen  sine  lege"-)  is  a  protective  defence  for  civil  freedom. 
For  the  individual  person  punishment  is  in  most  fields  (apart  from 
fines)  a  far  more  severe  enforcement  of  the  law  than  damages.  That  it 

1)  The  death  penalty  must  be  abolished.  In  Switzerland  and  all  tihe  Scan- 
dinavian countries  the  death  penalty  was  abolished  already  50  years  ago;  and 
experience  shows  that  the  cases  of  murder  have  not  increased  during  these 
50  years  compared  with  the  number  of  the  same  cases  in  the  19th  century. 

2)  "No  crime  without  a  law",  i.  e..  no  act  ought  be  punished  as  a  crime, 
unless  this  is  established  in  the  law. 
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is  unnecessary  and  impossible  to  enumerate  all  the  numerous  acts  in- 
curring damages  can  therefore  not  be  given  as  a  basis  for  anything 
corresponding  to  the  punishable  actions.  The  circle  of  the  latter  is  far 
narrower  than  the  former  and  points  to  the  fact  that  among  the  many 
actions  contrary  to  law  there  is  a  smaller  number  of  acts,  definitely 
limited,  which  the  community  considers  a  danger  to  the  security  of 
the  law  so  much  that  it  must  strike  them  not  only  with  damages  and 
other  means  of  enforcement  of  civil  law,  but  also  with  a  far  more  severe 
means  of  legal  protection,  with  punishment.  But  these  acts  must  there- 
fore, in  consideration  of  the  security  of  the  citizens,  be  accurately 
enumerated  and  defined  in  the  penal  code. 

In  one  essential  respect,  however,  a  reform  of  the  penal  codes  too, 
must  be  carried  through.  The  penal  laws  hitherto  in  existence  deal 
mainly  with  the  crimes,  the  exterior  acts,  and  not  with  the  criminal 
types.  But  in  numerous  cases  the  same  type  can  commit  very  differing 
kinds  of  crimes.  This  applies  not  least  to  young  lawbreakers^).  But  all 
this  belongs  to  the  psychological,  psychiatric  and  sociological  in- 
vestigations, which  must  deal  w4th  the  kinds  of  actions,  the  human 
types,  their  respective  dangerousness,  the  statistic  verification  of  the 
frequency  of  the  various  groups  of  crime,  the  possibility  in  the  type  of 
relapse  or  improvement,  the  influence  of  the  punishment  and  of  other 
means  on  the  various  types,  etc.  The  penal  laws  of  the  future  must 
therefore,  besides  defining  and  limiting  the  criminal  acts,  also  furnish 
leading  principles  for  the  treatment  of  the  various  lawbreakers  on  the 
basis  of  psychiatric,  sociological  and  criminalistic  experiences;  and  the 
greatest  part  of  the  jurisprudence  of  criminal  law  and  criminology  must 
devote  itself  to  this  task.  To  punish  solely  or  essentially  according  to 
the  species  of  crime  (theft,  fraud,  violence,  etc.)  and  not  to  give  an 
individualising  treatment  of  the  criminal  according  to  his  whole  cha- 
racter and  social  circumstances,  is  like  treating  the  symptoms  of  the 
disease  and  not  its  causes. 


INTER-STATE   RELATIONS 
It  is  a  general  supposition  that  just  as  the  relations  between   in- 
dividuals are  ruled  by  the  laws  of  the  State  (rights  of  possession,  per- 
sonal rights,  criminal  law),  so  the  relations  between  states  are  ruled 

1)  In  some  of  the  most  recent  criminal  laws  tihere  is  a  tendency  in  this  direction, 
especially  with  regard  to  young  lawbreakers. 
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by  international  law.  This  comparison  is  false,  however.  International 
law  is  not,  in  the  true  meaning  of  this  word,  law,  but  merely  a  collection 
of  moral  precepts  and  pious  wishes.  A  law,  according  to  the  defmition 
already  given,  gives  a  right,  which  the  community  protects  by  means  of 
force  (see  above  p.  213).  Thus  the  individual's  rights  in  the  community 
are  effectively  protected.  If  one  person  A  promises  another  person  B 
something,  and  does  not  keep  his  promise,  the  community  will  by  force 
(through  the  law  courts  and  the  bailiff)  compel  him  to  comply  with 
the  agreement.  But  if  a  state  A  makes  an  agreement  or  enters  into  a 
treaty  with  another  state  B,  state  A  will  keep  to  its  agreement  with 
state  B  just  as  long  as  it  finds  convenient,  but  A  is  free  to  break  the 
contract  when  it  sees  fit  to  do  so.  In  history  we  see  innumerable  in- 
stances of  this,  also  in  our  own  times.  There  is  no  community  of  states 
which,  in  case  A  breaks  its  treaty  with  B,  can  by  force  compel  A  to 
keep  to  his  agreement,  as  a  community  of  individuals  can  compel  the 
person  A  to  keep  his  contract  with  B.  If  the  individual  A  tries  to  deprive 
B  of  his  possessions  or  to  murder  B,  the  community  will  make  use  of 
its  power  through  its  authorities  to  protect  B  from  the  assaults  of  A. 
But  if  State  A  attacks  State  B  and  invades  its  territory,  plundering  and 
murdering,  there  is  no  higher  community,  no  superior  state,  which  can 
hinder  this  by  force.  The  use  of  force  as  applied  by  the  states  through 
their  authorities  to  prevent  individuals  from  doing  harm  to  one  an- 
other, the  enforcement  of  law  and  order,  is  lacking  in  the  relations  be- 
tween the  states.  Wars,  with  all  the  disasters  they  bring  on  mankind, 
will  not  cease  so  long  as  we  do  not  organise  a  community  of  states, 
a  superior  state,  having  at  its  command  military  forces  strong  enough 
to  compel  one  state  which  assaults  another  state  to  desist,  and  to  make 
it  uphold  its  treatises  and  agreements.  As  long  as  the  military  power 
under  a  union  of  states  has  not  been  created,  international  law  is 
nothing  but  pious  wishes,  illusions  that  will  be  broken  every  time  a 
stronger  state  sees  fit  to  attack  a  weaker  or  to  annul  its  agreements. 
Not  only  tearlier  centuries  were  ravaged  by  these  aggressions  and 
breaches  of  promise,  even  the  20th  century  shows  the  most  un- 
scrupulous encroachments  and  infringements  by  the  more  powerful 
states.  Some  idealists  believed  in  the  League  af  Nations,  instituted  after 
World  War  1,  believed  that  it  would  lead  to  a  new  era  of  peace  and 
good-will  among  the  peoples  of  the  earth,  but  the  out-break  of  World 
War  2  in  1939  shattered  all  such  illusions.  The  new  international  orga- 
nisation which  was  established  after  World  War  2,  The  United  Nations, 
seemed  hitherto  weak  on  account  of  the  veto  and  has  caused  a  terrible 


800 

waste  of  time  and  money.  But  in  the  Korea- conflict  this  league  suddenly 
and  unexpectedly  has  shown  a  considerable  vigour  and  force. 

In  order  to  create  a  union  of  states,  which  in  future  will  de  able  to 
strangle  all  attempts  at  war-making  and  prevent  assaults,  three  things 
are  necessary:  power,  power,  power.  Military  power. 

It  is  possible  that  the  most  recently  formed  international  organisation, 
the  Atlantic  Union  (or  the  U.  N.),  may  develop  into  a  superstate  compris- 
ing all  or  most  of  the  states  on  the  earth,  with  military  power  sufficient  to 
prevent  war  in  the  future.  But  in  the  history  of  mankind  there  have  been 
many  leagues  of  that  kind,  and  sooner  or  later  they  have  been  dissolved. 
Yet  there  is  perhaps  a  consolation  and  a  hope  in  the  fact  that  men,  also  as 
individuals  or  small  tribes,  were  originally  at  constant  war  with  each 
other,  but  at  last  gave  up  this  fight  of  all  against  all,  and  joined  together 
in  a  common  community  under  a  common  system  of  law,  with  power  to 
prevent  wars  between  individuals  and  to  chastise  the  disturbers  of  peace. 
The  community  and  its  legal  order  which  by  force  prevents  individuals 
from  injuring  each  other  is  the  strongest  of  all  the  inventions  of 
mankind.  But  this  invention  ought  ultimately  also  to  be  used  in  inter- 
national relations. 

If  the  above-mentioned  new  league  of  states,  the  Atlantic  Union,  is 
to  develop  into  the  superstate  desired,  it  must  therefore  1)  procure  for 
itself  a  superior  military  power  so  great  that  it  can  compel  all  the  states 
which  still  attack  or  oppress  other  nations,  to  submit  to  the  league  or 
annihilate  them  and  2)  create  a  concentrated  political  and  military  chief 
direction,  armed  with  absolute  authority  to  deal  with  such  robber  states 
after  the  advice:  ''strike  first,  strike  hard  and  keep  on  striking"  to  use 
the  words  of  the  English  admiral  Lord  Fisher  until  the  attackers  are 
crushed.  But  the  creation  of  such  a  power  to  act,  here  as  in  all  the  other 
spheres  of  life,  requires  that  the  states  which  compose  the  league  shall 
entrust  the  whole  power  to  a  small  elite  of  men  with  the  greatest  practi- 
cal military  and  policital  experience  and  knowledge. 


Whether  it  be  a  question  of  the  government  of  a  single  country  or 
legislative  assembly,  of  municipal  government  or  courts  of  justice,  or  of 
the  league  of  states,  we  arrive  inevitably,  as  shown  in  the  preceding,  at 
the  result  that  the  future  of  all  mankind  depends  on  the  elite  with  the 
greatest  and  most  profound  knowledge  and  practical  experience  attain- 
ing to  the  control  of  the  masses.  It  is  nothing  less  than  a  question  of  life 
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or  death  for  the  human  race.  If  civilisation  is  not  to  perish  on  this  earth 
or  to  collapse  into  a  banal,  soulless,  mechanised  stage  of  humankind, 
with  a  constant  dread  of  the  breaking  out  of  the  human  beast  of  prey  in 
universally  destructive  wars  and  revolutions,  the  elite  of  culture  in 
mankind,  in  special  knowledge,  technics,  ethics  and  art,  must  become  the 
leaders  of  mankind,  for  the  good  of  the  masses  themselves,  for  the  further 
upward  development  of  the  human  race. 
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The  Method  of  Social  Sciences 

DESCRIPTION.    EXPERIMENT 

From  the  above  text  pp.66 — 68  it  will  be  clear  that  all  followers  of 
ethical  nihilism  assume  that  science  consists  solely  in  descriptions  of 
what  is,  and  therefore  all  assertions  may  be  proved  to  be  either  true  or 
false,  i.  e.  either  they  tally  or  they  do  not  tally  with  what  according  to 
our  experience  is,  exists.  This  definition  of  science  agrees  with  the 
traditional  conception  and  with  the  popular  idea  of  what  science  is. 
If  this  definition  of  science  is  correct,  all  judgments  pronouncing  that 
something  ought  to  be  or  must  be  may  rightly  be  considered  unscientific. 

The  problem  is  then:  Is  this  traditional  conception  and  definition  of 
science  correct? 

I 
DESCRIPTION 

As  shown  in  chapter  4,  all  that,  what  is,  or  reality,  must  in  accordance 
with  modern  descriptive  science  be  understood  as:  all  our  sense  per- 
ceptions and  psychological  observations  in  their  differences  and  similar- 
ities and  in  their  lawbound  interrelations  (relations  of  cause  and  effect) 
in  time  and  space  under  the  greatest  possible  correlation. 

Modern  descriptive  social  sciences  such  as  sociology,  economics 
and  jurisprudence  also  try  to  give  such  a  description  and  undertake  a 
more  exact  research  of  the  phenomena  in  causal  relations.  However,  as 
the  psychic  and  psycho-social  phenomena  are  much  more  complex  and 
involved  than  the  external  physical  phenomena,  it  is  more  difficult  to 
unravel  the  psychical,  and  still  harder  to  explain  the  psycho-social 
phenomena. 

A.  The  juridical  and  economic  cause-effect-relations. 

On  account  of  the  extraordinary  complexity  of  the  economic  social 
conditions,  the  most  thorough  researchers  in  political  economy  repeatedly 
emphasize  the  great  difficulty  in  setting  up  definite  theories  on  the 
economic  cause-effect-relations.  Such  theories  have  in  the  past  been 
advanced  and  are  still  being  advanced;   attempts  have  been  made  to 
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express  them  in  mathematical  formulas  and  to  illustrate  them  with 
graphs  as  if  we  were  dealing  with  simple  physical  causality.  But  the 
economic  theories  are  always  changing;  no  sooner  has  a  certain  theory 
been  advanced  on  some  economic  cause-effect  question,  than  a  new 
theory  arises  asserting  that  the  former  theory  has  overlooked  certain 
cause-effect  relations,  and  thus  the  carefully  calculated  formulas  and  dia- 
grams fall  to  the  ground.  Take,  for  instance,  the  problem  of  the  relation 
between  savings  and  invested  capital  and  the  ensuing  theories  on  interest 
on  capital  as  advanced  by  political  economists.  One  theory,  the  credit- 
theory,  gets  hold  of  one  set  of  causes  and  effects;  another,  the  liquidity- 
theory,  points  to  different  cause-effect  relations,  and  so  on.  One  opinion 
maintains,  for  instance,  that  a  certain  connection  exists  between  the 
interest  percentage  and  savings,  and  between  the  interest  percentage  and 
the  urge  to  invest;  and  formulas  and  diagrams  are  constructed  accord- 
ingly. Then  other  political  economists  call  attention  to  different  factors, 
other  cause-effect  relations,  making  the  whole  problem  much  more 
complicated  than  assumed  before.  Psychological  factors  are  particularly 
difficult  to  account  for;  for  instance,  a  person  wishing  to  invest  may  not 
necessarily  have  to  deprive  himself  in  order  to  do  so.  to  invest  is  not 
always  a  sacrifice;  there  are  people  so  rich  that  saving  is  no  socrifice; 
in  this  case  the  usual  psychological  motives  are  wanting,  and  so  forth. 
Maynard  Keynes  maintains,  and  to  the  point,  that  a  large  complex  of 
factors  exists  determining  how  people  are  going  to  invest  their  money, 
and  determining  the  supply  and  demand  of  capital,  a  number  of  complex 
psychological  and  economic  motives  (such  as  motives  of  business  and 
speculation,  motives  of  prudence  and  insurance).  The  most  thorough 
modern  political  economists  have  realized  that  it  is  impossible  to  set 
up  definite  theories  on  interest,  savings,  investments  etc.  We  find  the 
same  complexity  of  psychological  and  economic  factors  when  consider- 
ing cause  and  effect  in  most  social  economic  fields.  Many  mathematical 
formulas  and  diagrams  in  economics  can  be  spared  and  replaced 
by  the  simple  acknowledgment  that  we  know  nothing  definite  about 
these  things.  Furthermore,  the  theories  with  their  formulas  and  graphs 
are  often  based  on  the  constancy  of  certain  assumptions;  e.  g.  in  theories 
on  interest  full  employment  is  assumed,  full  utilization  of  the  accumu- 
lations of  real  capital  (raw  materials,  machinery  etc.).  Such  assumptions 
are  unreal,  or  are  in  accordance  with  reality  only  at  rare  periods.  Finally 
there  is  added  a  factor  which  in  our  time  is  growing  stronger  and  more 
effective  every  day:  the  interference  and  control  of  the  State;  the  group 
of  psychical  causes,  which  in  another  place  I  have  shown  to  be  the  ruling 
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power  of  the  order  of  law  in  measuring  and  evaluating  the  development 
of  economic  life,  with  the  result  that  the  airy  construction  of  formulas 
and  diagrams  collapses,  often  in  the  practically  seen  most  important 
fields  of  political  economy. 

Taken  as  a  whole,  the  economic  life  of  the  community  is,  in  my 
opinion,  not  a  purely  economic  organism,  hut  an  economic-juridical 
organism  affected  by  the  rules  of  civil  law.  The  simple  basic  rules  of 
civil  law,  such  as:  (1)  you  must  keep  your  promises  and  contracts  in 
every  particular,  and  (2)  you  must  not  appropriate  the  propeity  of 
others  or  destroy  it  against  their  will,  are  the  foundations  of  all  economic 
life.  If  for  instance  rule  (1)  was  not  included  in  the  law,  our  whole 
economic  life  would  be  quite  different  from  what  it  is  now.  Right  of 
credit  and  mortgage  would  be  completely  changed,  as  is  clearly  shown 
by  experiences  from  the  society  of  former  times  when  rule  (1)  was  not 
recognized.  Modern  economics  (especially  the  so-called  economic  policy) 
is  well  aware — contrary  to  older  political  economy — that  interference 
on  the  part  of  the  State  in  the  form  of  legislation  will  to  a  large 
extent  alter  the  course  of  economic  life.  This  is  however  only  under- 
stood with  regard  to  legislative  measures  having  a  noticeable  outward 
effect  on  the  life  of  the  community,  such  as  laws  on  factory-workers,  the 
so-called  social  legislation  taken  as  a  whole,  on  customs  and  taxes  etc. 
What  political  economy  has  not  realized,  however,  is  that  the  general 
rules  of  civil  law,  though  outwardly  inconspicuous,  e.  g.  the  above- 
mentioned  rules  (1)  and  (2),  are  simply  the  foundation  of  the  whole 
economic  life.  Economic  life  is  in  all  its  veins  and  nerves  permeated  by 
these  laws,  and  would  be  totally  different  if  these  basic  laws  did  not 
govern  economic  activity  in  society.  Consequently  it  is  not  possible  to 
set  up  economic  "laws"  for  cause-effect  relations — like  natural  laws  in 
physics — or  to  express  them  in  simple  mathematical  formulas  and 
diagrams,  as  is  done  in  natural  science.  However,  the  decisive  influence 
of  legislation  upon  economic  cause-effect  relations  is  not  limited  to  the 
above  mentioned  fundamental  rules  of  law.  Through  the  sections  of 
the  law  dealing  with  land-registration  and  preceptive  rules  of  mortgage 
we  have  equally  clear  proof  of  the  deep  and  incisive  change  effectuated 
in  economic  life  by  these  forcible  precepts  of  the  law\  In  my  investi- 
gations on  agrarian  law  I  have  proved  the  same  to  be  the  case  in  this 
province.  History  and  political  economy  have  so  far  dealt  only  with 
the  liberation  of  the  peasants  from  former  legal  rules,  but  have  over- 
looked the  preceptive  rules  of  law  and  their  influence,  which  have 
thoroughly  transformed  agrarian  conditions. 
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The  relations  which  I  have  called  the  juridical-economic  cause-effect 
relations  are  apparent,  however,  not  only  in  the  rules  of  civil  law,  but 
also — particularly  in  modern  times — in  another  field,  although  accord- 
ing to  political  economic  opinion  in  general,  this  field  should  be 
absolutely  exempted  from  the  rules  and  principles  of  law  and  only 
submitted  to  the  general  development  of  economic  conditions.  When 
political  economy  was  founded  by  Hume,  Adam  Smith  and  others,  it 
meant  an  attack  on  the  old  law-system,  the  system  of  guilds  and  the 
laws  determining  the  cause-effect  relations  where  prices,  wages  and 
production  were  concerned.  It  was  asserted  that  these  cause-effect  rela- 
tions should  run  their  course  free  and  untrammelled  by  legal  restrictions, 
determined  solely  by  the  natural  laws  of  economy,  such  as  the  law  of 
supply  and  demand  etc.  The  same  applied  to  questions  of  capital  and 
interest.  Gradually  political  economy  succeeded  in  persuading  statesmen 
to  adopt  this  liberalistic  point  of  view:  that  legislation  should  withdraw 
from  these  domains  and  leave  them  to  their  own  free  development;  final- 
ly, the  whole  system  of  guilds  and  all  laws  determining  prices  and  wages, 
as  well  as  laws  on  maximum  interest  were  abolished.  This  meant  that 
the  law  and  all  jurisprudence  retired  from  this  field,  leaving  it  to  its 
fellow-science,  political  economy;  the  result  was  that  jurisprudence 
during  the  nineteenth  century  limited  itself  to  the  common  rules  of  civil 
law  and  criminal  law. 

It  is  well  known  that  cause  and  effect  in  the  free  development  of 
prices  and  wages  took  a  different  course  from  that  predicted  by  the 
theory  of  political  economy.  On  the  private  initiative  of  citizens,  power- 
ful amalgamations,  cartels,  trusts,  trade  unions  and  employers'  as- 
sociations arose,  doing  away  with  the  free  fluctuation  of  prices  and 
wages  and  free  production.  Presently  the  remarkable  thing  happened 
that,  in  the  name  of  liberalistic  economy,  the  legislative  authorities  were 
now  called  upon  to  intervene,  intervention  by  both  legislation  and  law- 
courts  was  demanded  against  these  confederations  to  re-establish  liberty, 
a  free  and  natural  condition  of  things,  where  only  the  economic  natural 
law  of  supply  and  demand  should  fix  prices  and  wages.  In  this  way  we 
got  the  destructive  legislation  against  trusts  and  trade-unions,  the  anti- 
trust-law, the  laws  directed  against  trade-unions,  the  intervention  of 
the  law-courts  to  prevent  restraint-of-trade  agreements,  amalgamations 
etc. 

However,  experience  has  shown  that  this  destructive  legislation  and 
practice  of  the  law-courts  is  not  satisfactory,  and  we  are  now  faced 
with  a  constructive  task,  the  problem  of  creating  a  new  trust-  and  trade- 
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unions-legislation,  which  does  not  forbid  amalgamations  but  makes  use 
of  them  for  the  good  of  society. 

As  I  have  tried  to  show  in  chapter  25,  we  are  now  compelled  by  the 
demands  of  life  itself  to  create  an  enormous  system  of  laws  to  regulate 
the  whole  of  this  domain,  a  quite  new  order  of  law  with  special  laws 
and  law-courts — a  striking  analogy  to  the  old  guilds  and  other  institu- 
tions. It  is  thus  evident  that  the  economic  life  of  the  community  cannot 
do  without  the  extensive  system  of  rules  in  civil  law,  nor  can  it  dispense 
with  systematic  intervention  of  legislation  to  fix  rules  for  prices,  wages 
and  production.  In  short,  this  means  that  the  law  again  takes  the  whole 
of  this  province  under  its  jurisdiction.  And  the  cause-effect  relations 
will  here  be  not  only  economic,  but  juridical-economic.  Development  is 
guided  by  rules  provided  by  the  law  and  the  law-courts.  The  fixing  of 
prices,  wages  and  the  conditions  of  production  cannot  be  separated  as 
has  hitherto  been  done  in  a  haphazard  manner  under  a  sporadic,  for- 
tuitous legislation,  mainly  based  on  hazy  theories.  The  cause-effect 
relations  must  also  in  this  province  be  subjected  to  the  systematic  control 
of  the  law,  as  is  the  case  with  legal  registration  of  real  property  and 
mortgage  and  other  provinces  under  civil  law. 

This  development  means  as  a  whole  that  jurisprudence  again  takes 
possession  of  this  wide  field  of  economic  life  which  has  hitherto,  in  the 
19th  and  20th  centuries,  been  handed  over  to  and  determined  by 
economics. 

Finally,  I  should  like  to  emphasize  that  lately  new  problems  have 
arisen  of  the  greatest  practical  significance  to  modern  society,  which  are 
independent  of  economic  causes  and  factors,  but  closely  connected  with 
intellectual  and  spiritual  forces,  and  which  will  be  of  decisive  importance 
to  society  of  the  future,  transforming  its  structure  and  appearance.  Juris- 
prudence as  a  science  will  to  an  ever  increasing  extent  have  to  govern 
these  problems  by  its  regulations.  These  domains  are  concerned,  not  only 
with  the  important  problem  of  spiritual  ownership,  but  also  wilh  the 
enormous  question  which  I  have  called  the  problem  of  surroundings. 
dealing  with  our  towns,  buildings,  nature  and  the  shaping  of  these  fac- 
tors in  relation  to  one  another — a  problem  w-hich  must  often  be  solved 
regardless  of  economic  interests.  Man  does  not  live  by  bread  alone.  This 
phenomenon — by  me  called  intellectual  and  spiritual  ownership — will 
be  seen  to  rule  future  society  at  least  to  the  same  degree  as  does  material 
ownership.  We  are  here  facing  an  absolutely  new  development  still  in  an 
embryo  state,  at  present  uncertainly  groping  its  way  through  a  scattered 
legislation  on  building,  town-  and  country-planning,  preservation  of  cul- 
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tural  and  natural  values;  but  always  growing,  making  its  way  irresistibly, 
it  calls  for  directives  and  systematic  lawgiving  and  regulations.  During 
the  hard  fight  for  existence,  mainly  to  obtain  satisfaction  of  material 
needs,  human  society  has  until  now  been  a  juridical-economic  organism, 
but  it  will  become  a  juridical-spiritual  organism,  demanding  a  com- 
pletely new  set  of  laws  and  this  tendency  will  grow  in  proportion  to  the 
ease  with  which  purely  economic  needs  can  be  satisfied. 

Certain  factors  of  the  order  of  law,  of  the  legal  system  are  to-day  by 
economics  sometimes  called  "institutional"  factors,  and  they  are  admitted 
to  cross  the  merely  economic  factors.  This  expression,  however,  is  vague 
and  unsatisfactory,  it  does  not  sound  the  depths  of  this  whole  problem. 
All  factors  here  are  juridical  i.  e.  rules  on  what  ought  to  be  or  must  be, 
how  you  ought  to  act  or  must  act,  that  is  to  say  factors  of  valuation,  fac- 
tors claiming  their  right  to  determine  the  economic,  mental  and  spiritual 
development  of  society.  At  this  point  in  the  investigation  we  shall  merely 
state  these  factors,  leaving  them  as  unknown  X-causes  not  to  be  explained 
by  the  traditional  conceptions  of  science.  Here  we  shall  only  state  that 
these,  according  to  the  prevailing  ethical  nihilistic  theory,  "irrational"  or 
"alogical"  factors  are  making  their  appearance  in  wide  sections  of  social 
life  and  qua  X-causes  are  making  themselves  felt  more  and  more  in  the 
social  cause-effect  relations.  They  exist,  they  are  present  in  the  reality 
coherence  of  social  life.  From  a  traditional  scientific  viewpoint  they  must 
therefore  be  recognized  as  being  real,  as  existing,  as  belonging  in  reality. 
But  their  contents  and  their  intervention  in  the  course  of  cause  and  effect 
are,  as  seen  from  a  traditional  viewpoint,  quite  inexplicable.  "We  may 
call  these  X-phenomena  "ought-to-be-phenomena"  as  distinct  from  "are- 
phenomena".  Economics  is  beginning  to  recognize  the  juridical  factors, 
"the  institutional  system",  the  "ought-to-be-phenomena"  as  being  really 
present  and  intervening  in  economic  cause-effect  relations — or  disturbing 
their  circles  and  curves — in  the  same  manner  as  "are-phenomena".  But 
the  ruling  theory  in  economics  will  not  recognize  valuations,  ethical, 
juridical  concepts  of  value,  and  therefore  modern  economics  must  leave 
these  juridical  causes  in  the  reality  coherence  as  in-explicable,  irrational 
X-factors. 

In  science  the  most  fatal  errors  have  been  committed  when  social 
theories,  overlooking  the  juridical  factors  in  the  causality  of  real  life, 
have  obtained  great  political  influence  on  the  masses.  Thus  Karl  Marx's 
view  on  society,  socialism,  as  shown  in  chapter  17,  is  based  on  a  funda- 
mental scientific  methodological  error,  viz.:  throughout  his  description 
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and  explanation  of  the  development  of  economic  life  he  allows  only  for 
economic,  material  causes,  completely  overlooking  the  juridical.  His 
general  conclusion  that  society  in  all  countries  will,  with  the  aid  of  modern 
technics,  undergo  a  capitalistic  development  is  therefore  untrue.  The  capi- 
talistic development  in  English  agriculture  and  English  industry  and 
commerce  during  the  18th  and  19th  centuries  caused  Marx  to  draw  the 
general  conclusion  that  all  other  countries  would  undergo  a  similar  capi- 
talistic development.  He  did  not  see  that  capitalistic  development  in  Eng- 
land was  dependent  on  a  cause  overlooked  by  him,  namely  X  1,  an  order 
of  law  allowing  full  freedom  for  the  amalgamation  of  enterprises,  both 
landed  property  and  industrial  concerns.  In  another  country,  Denmark, 
the  condition  underlying  the  development  was  a  quite  different  order  of 
law,  X  2,  containing  coercive,  preceptive  laws  to  prevent  amalgamation  of 
landed  property;  and  in  Denmark  the  result  w^as  the  exact  opposite  to 
that  in  England:  the  big  estates  were  parcelled  out  into  small  farms. 
It  is,  however,  comprehensible  that  Marx  overlooked  these  factors,  X  1 
and  X  2;  they  have  been  neglected  also  by  all  other  researchers  in  the 
fields  of  history,  political  economy  and  jurisprudence.  It  is  extremely 
difficult  to  discover  these  unknown  causes.  External  observations  are 
limited  to  material,  visible  causes  and  effects,  viz:  the  disappearance  of 
the  small  concerns,  and  the  enormous  growth  of  the  big  enterprises, 
engulfing  the  smaller,  in  agriculture  and  industry  alike.  The  attitude  of 
the  law  and  the  law-courts  to  an  economic  development  might  be 
either  negative:  omitting  to  interfere,  or  positive:  intervention  and  con- 
trol. In  England  the  attitude  of  legislation  to  both  agrarian  and  in- 
dustrial amalgamation  was  entirely  negative.  This  passivity  is  neither 
seen  nor  felt  by  an  observer,  consequently  he  does  not  take  ii  into 
account.  Karl  Marx,  like  Adam  Smith  and  the  liberal  school  as  a  whole, 
considered  positive  active  intervention  by  legislation  in  economic  life 
as  being  of  no  real  importance.  Socialism  and  liberalism,  in  spite  of  their 
many  differences,  were  agreed  that  laws  make  no  difference  one  way 
or  the  other,  that  laws  are  unable  to  stop  or  prevent  economic  devel- 
opment, that  it  will  make  its  way,  irresistibly,  by  virtue  of  inexorable 
economic  natural  laws,  such  as  the  law  of  demand  and  supply,  and 
that  a  legislator  stands  powerless  against  the  effects  of  these  natural  laws. 
These  predominant  theories  in  economic  science  clearly  show  in  what 
a  difficult  situation  social  science  is  placed  with  regard  to  scientific 
method,  the  investigation  of  the  true  causes  and  effects  in  the  course  of 
development.  In  the  natural  sciences  it  is  easier  to  perceive  all  causes 
and  effects,  because  they  are  external,  observable.  But  in  the  domain  of 


814 

social  psychology  causes  like  X  1  and  X  2  are  extremely  hard  to  per- 
ceive. In  sociology  one  is  apt  to  follow  the  method  of  natural  science: 
sticking  to  external,  easily  observable  causes  and  effects.  Particularly 
is  one  apt  to  neglect  the  negative  causal  conditions,  because  they  escape 
external  observation.  If,  like  Karl  Marx,  you  see  that  economic  life  tends 
towards  amalgamation  of  enterprises  (in  the  following  called  K),  that 
this  tendency  leads  to  the  disappearance  of  small  concerns,  to  the 
establishing  of  large  enterprises  and  capitalism  (in  the  following  called 
S),  when  legislation  leaves  business  to  its  own  devices — then,  like  Karl 
Marx,  you  may  arrive  at  the  conclusion  that  it  is  only  K  which  leads 
to  S,  and  you  will  overlook  that  in  reality  K  -|-  X  1  are  the  true  causes 
of  S,  and  that  X  1  is  the  negative  causal  condition  for  S.  There  were 
other  countries  where  the  unknown  factor,  the  attitude  of  legislation, 
was  not  negative,  but  positive,  as  for  instance  in  Denmark,  where  during 
the  18th  century  agrarian  legislation  intervened  and  put  a  stop  to  the 
amalgamation  of  concerns,  dissolving  the  big  estates.  However,  neither 
historians  nor  political  economists  have  paid  attention  to  this  side  of 
agrarian  legislation,  they  only  considered  another  more  easily  observ- 
able side  of  it:  the  freedom  granted  to  economic  life,  repeal  of  human 
bondage,  abolition  of  villanage  and  similar  abolitions  of  restraint. 
But  the  preceptive,  compulsory  legal  rules,  also  introduced  by  the 
agrarian  legislation,  had  a  less  sensational  effect  upon  the  outside  world; 
laws  on  parcelling  out  and  allotment  of  land,  laws  prohibiting  amal- 
gamation of  farms  and  manors,  joint  ownership  of  land,  imposition  of 
forced  labour,  etc.,  all  these  were  kept  in  the  background  and  their  true 
juridical  regulating  effect  on  economic  life  was  neither  perceived  nor 
understood. 

In  economic  life  in  Denmark  too,  the  cause  K  had  its  effect:  a  strong 
tendency — also  in  agriculture — to  an  amalgamation  of  concerns;  but  the 
development  took  a  different  direction  from  that  in  England,  and  the 
reason  was  that  in  Denmark  X  2  was  part  of  the  cause.  In  England  the 
causes  K  -f  X  1  resulted  in  S,  amalgamation  of  concerns,  including  the 
large  estates;  in  Denmark  the  causes  K  +  X  2  led  to  P,  parcelling  out 
of  large  estates  and  prevention  of  big  amalgamations.  In  both  cases  the 
causal  relations  were  not  merely  economic,  but  more  complicated,  i.  e. 
juridical-economic.  The  Danish  preceptive  agrarian  legislation  taken  as 
a  whole  presents — as  I  have  pointed  out  in  chapter  23 — the  best  docu- 
mentary evidence  that  both  liberalism  and  socialism  give  an  incorrect 
description  of  the  economic  life  of  the  community;  it  also  proves  that 
the  factors  X,  so  far  neglected,  always  play  a  part — either  positive  or 
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negative — in  social  cause  and  effect  relations,  giving  economic  social 
development  quite  a  different  tendency  from  what  it  would  have  had 
if  solely  economic  causes  had  been  determining.  From  the  above  it  is 
clear  that  the  order  of  law,  the  law  and  the  law-courts,  may  intervene, 
affecting  the  norms  and  tendencies  of  economic  life  and  to  a  large  extent 
determining  its  development. 

The  same  error  of  method  in  social  science  is  committed  by  economics 
and  economic  history  in  the  problem  of  the  disappearance  of  the  English 
craftguilds,  as  I  have  shown  above  in  chapter  20. 

These  X  factors  can,  according  to  the  traditional  conceptions  of  science, 
only  be  regarded  as  irrational  factors;  viz.  "ought  to  be  causes"  in  social 
causality. 

B.  An  exemplification:  An  economic  world  crisis  and  the  law 

In  economics  it  has  always  been  difficult  to  give  a  precise  description 
of  the  cause-effect  relations;  and  the  same  is  true  of  sociology.  Develop- 
ment in  this  science  shows  that  time  after  time  sociologists  have  come  to 
too  hasty  general  conclusions,  applying  causal  relations  observed  in 
certain  instances  to  other  instances  without  sufficient  basis  for  so  doing. 

The  strength  of  modern  natural  science  lies  in  the  fact  that,  when  it 
is  ascertained  that  cause  "a"  has  effect  "b",  we  may  predict  that  the 
occurrence  of  "a"  will  be  followed  by  "b".  In  sociology,  however,  it  is 
extremely  difficult  to  define  exactly  the  causes  of  the  occurrence  of  a  new 
condition,  of  a  certain  effect;  we  observe,  for  instance,  crises  and  un- 
employment, but  to  predict  when  future  crises  and  unemployment  are 
likely  to  occur  is  almost  impossible.  These  social  phenomena  and  their 
cause-effect  relations  are  much  more  complicated  than  those  in  natural 
science,  where  we  are  able  to  predict  that  a  certain  metal  will  melt  at  a 
certain  degree  of  heat,  the  heat  and  the  quality  of  the  metal  being  the 
cause,  the  melting  the  effect. 

When  shall  we  be  able  to  say  of  social  phenomena  that  when  cause 
"a"  occurs,  "b"  will  follow  as  its  effect?  Can  we  make  sure  that  when 
the  social  phenomenon  "a"  in  numerous  cases  has  been  followed  by 
phenomenon  "b",  then  "a"  is  the  cause  of  "b"?  For  instance  we  have 
repeatedly  seen  that  crises  and  unemployment  have  occurred  under  a 
liberalistic  form  of  government,  may  we  then  conclude  from  this  that 
the  liberalistic  order  is  the  cause  of  crises  and  unemployment?  Or  is  this 
conclusion  just  as  unreliable  as  Karl  Marx's  conclusion — criticized  above 
— that    a   bourgeois,    non-socialistic    society    will    always    lead    to    big 
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business,  capitalism  and  amalgamations,  and  at  the  same  time  to  the 
improverishment  of  the  working  classes  and  social  catastrophe? 

I  see  no  other  way  of  discriminating  the  frequent  coincidences  of  two 
phenomena,  mere  correlation,  from  a  cause-effect  relation  than  by  the 
notion  of  change,  i.  e.  successive,  different  conditions  occurring  in  the 
same  object  which  is  characteristic  of  the  cause-effect  relation — see  my 
exposition  on  this  subject  in  my  book:  The  foundation  of  Human 
Thought,  1949,  pp.  261—274. 

As  I  have  shown,  both  the  phenomenon  called  cause  and  the  pheno- 
menon called  effect  are  changes,  and  in  order  to  demonstrate  "the  cause" 
of  "an  effect",  we  must  simply  refer  the  latter  change  back  to  the  former. 
What  we  observe  is  only  a  succession  of  changes  in  time,  and  when 
we  say  that  there  is  a  cause  and  effect  relation  between  two  successive 
changes,  it  only  means  that  we  have  ascertained  a  law-bound  interrelation 
in  these  changes,  called  by  us  cause  and  effect.  There  is  no  need  of  many 
repetitions  in  order  to  ascertain  such  conformity  between  two  changes 
— one  isolated  case  is  sufficient.  If  only  once,  by  a  careless  movement 
of  my  hand,  I  have  cut  myself  with  a  knife,  or  have  burnt  myself  by 
getting  too  close  to  fire,  I  need  no  further  recurrences;  I  instantly  con- 
clude that  the  change — the  wound  in  the  tissue  of  my  body  and  the 
ensuing  pain — is  caused  by  the  preceding  change:  the  movement  of  my 
hand  holding  the  knife,  or  getting  too  close  to  the  fire,  and  that  there 
is  a  necessary  correlation  between  these  two  changes.  Therefore,  in 
future,  when  I  wish  to  avoid  the  latter  change,  "the  effect",  the  wound, 
I  shall  avoid  the  first  change,  "the  cause",  the  movement  of  my  hand.  In 
this  instance  we  start  by  ascertaining  a  change,  we  instantly  ask:  what 
was  the  cause?  and  we  persist  until  we  have  found  another  change,  a 
previous  change  which  we  inevitably  connect  with  the  latter  change. 

Not  only  in  everyday  life,  but  also  in  science — in  natural  science  as 
well  as  in  sociology — this  will  be  the  right  method  of  ascertaining 
causality  or  conformity  in  two  phenomena,  viz.:  take  as  your  starting 
point  a  change,  and  with  this  as  your  basis  find  preceding  changes  in 
necessary  correlation  with  the  change  first  observed. 

In  the  scrutiny  of  these  preceding  changes,  the  so-called  causes,  you 
cannot  be  too  careful.  From  the  above  we  have  seen  the  hasty  and  super- 
ficial conclusions  often  arrived  at  in  social  science  when  preceding 
changes  have  been  defined  as  the  causes  of  succeeding  changes.  The 
same  is  the  case  in  such  instances  as  the  rise  of  crises,  unemployment, 
amalgamation  of  concerns  and  large  scale  capitalism. 

We  can  illustrate  the  difficulty  of  discovering  the  true  interrelation  in 


817 

social  changes  by  taking  an  example  from  the  period  after  the  world  war 
1914 — 18,  the  depression  which  shook  societies  to  their  foundation  in 
1921  and  the  years  following.  Let  us  as  an  example  give  a  picture  of  the 
depression  as  it  affected  the  Danish  community,  and  begin  by  sketching 
the  most  significant  feature  of  the  crisis,  i.  e.  the  great  change  in  economic 
conditions,  beginning  with  the  general  collapse  of  prices  in  the  early 
part  of  1921.  The  following  is  of  interest  not  only  to  political  economy, 
but  also  to  sociology  and  jurisprudence,  to  the  method  of  social  sciences 
as  a  whole.  Can  the  legal  order  of  a  community  have  any  influence  of 
the  effects  of  a  world  crisis? 

In  the  autumn  of  1920  the  inflation  culminated.  The  wholesale  price 
level  was  four  times  higher  than  in  the  period  before  the  war.  The 
decisive  factor  in  the  inflation  1918 — 20  was  the  increase  of  wage  expen- 
diture per  unit  produced.  During  the  war  we  had  gradually  reached  a 
very  high  level  of  wages  beyond  what  was  necessary  to  cover  the  rise  in 
prices.  From  the  spring  1918  till  the  spring  1920  the  time-rate  of  wages 
increased  by  152  %,  while  the  price  level  rose  only  by  44<'/o.  If  we  fix 
our  starting  point  in  1914  at  lOO  for  both  time-rate  and  retail  price,  the 
average  time-rate  of  industrial  workers  up  till  1921  had  risen  to  379,  but 
the  retail-price  only  to  237. 

At  the  beginning  of  1921  the  great  upheaval  took  place.  The  import 
price  level  was  halved  from  1920  till  1921.  A  big  purchasers'  strike  oc- 
curred, that  is  to  say,  business  men  postponed  their  purchases  of  raw 
materials  and  consumers  postponed  all  purchases  not  absolutely  indis- 
pensable, because  both  business  men  and  consumers  all  over  the  world 
counted  on  being  able  to  buy  at  cheaper  prices  later  on. 

The  great  fall  in  prices  had  an  almost  paralyzing  effect  upon  produc- 
tion, and  the  rate  of  unemployment  increased  enormously,  during  1921, 
to  19,7  Vo  as  against  6,1  "/o  the  previous  year.  Because  of  the  high  wages, 
Danish  industry  could  not  compete  with  the  goods  imported  from  abroad. 

Many  Danish  business  men  had  speculated  in  a  large  import  of  goods 
to  be  re-exported  to  Central  Europe,  the  Baltics  and  Russia,  all  these 
countries  being  in  great  need  of  supplies.  But  many  business  men  had 
overlooked  the  fact  that  these  countries  were  not  in  a  position  to  pay  for 
such  an  import. 

The  changes  here  outlined:  the  big  fall  in  prices,  the  stop  to  industrial 
production,  unemployment,  the  numerous  failures  in  speculation  meant 
great  losses  to  Danish  business.  1922  and  the  following  years  brought  a 
number  of  serious  failures  among  the  banks;  even  the  biggest  bank  in 
the  country,  Landmandsbanken,  went  bankrupt,  the  total  loss  amounting 
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to  about  400  million  Danish  crowns  (roughly  £20,000,000).  A  number  of 
smaller  banks  together  had  losses  amounting  to  about  300  million 
crowns.  An  important  fact  must  be  borne  in  mind  when  considering 
conditions  in  1921  and  the  following  years:  the  whole  apparatus  of 
production  of  both  industry  and  agriculture  had  been  seriously  deterior- 
ating during  the  war  years,  and  a  reconstruction  costing  approximately 
700  million  crowns  had  become  imperative. 

This  disastrous  change  in  Danish  society,  the  depression  of  1921  and 
the  period  following,  has  been  the  subject  of  much  pondering  and  many 
investigations,  all  aimed  at  discovering  the  causes  of  the  depression.  It 
had  involved  enormous  losses  for  Danish  business  and  the  Danish  State; 
and  great  efforts  have  been  made  to  investigate  whether  business  or  the 
State  might  in  time  have  taken  steps  to  ward  off  the  disaster. 

Political  economists  have  especially  considered  the  use  of  monetary 
technical  means,  such  as  a  rise  in  the  rate  of  discount  and  changes  in 
the  rates  of  foreign  exchange.  Economists,  however,  were  not  agreed  on 
the  application  of  these  measures;  some  economists  held  that  Denmark's 
National  Bank  as  early  as  1919 — when  Sterling  and  Dollar  exceeded 
the  old  gold  parity — ought  to  have  raised  the  discount  again  and  again 
until  a  reaction  was  felt  in  the  foreign  exchange.  The  point  was  that 
Danish  commerce  during  the  war  years  made  good  business  abroad 
and  had  outstanding  debts  amounting  to  900  million  Danish  crowns 
(£  45,000,000);  this  credit  could  have  been  used  with  greater  economy  to 
put  a  stop  to  post-war  inflation  with  prices  and  wages  constantly  rising. 
But  the  inflation  continued  unaffected  until  the  autumn  of  1920.  The 
same  economists  also  hold  that  a  drastic  raising  of  the  discount  would 
have  done  its  share  to  prevent  the  surplus  import  in  1920  from  running 
up  to  such  quantities  as  was  actually  the  case. 

Another  group  of  economists  and  the  leading  bank  experts — among 
them  the  board  of  directors  of  the  National  Bank — disagreed  on  this 
point.  It  is  true,  they  said,  that  the  rate  of  discount  may  be  used  to  put 
a  drag  on  business,  but  in  this  case  no  one  could  predict  for  how  long  a 
period  it  would  have  to  be  kept  up  in  order  to  bring  costs  and  prices 
down  to  normal;  it  was  pointed  out  that  wages  could  not  be  expected  to 
fall  immediately.  All  things  considered,  this  opinion  was  probably  right. 

Later  on,  during  post-war  time,  when  the  question  arose  whether  the 
rate  of  exchange  of  the  Danish  crown  ought  to  be  raised  to  par  or  stabi- 
lized at  a  lower  level,  the  economists  were  again  disagreed,  one  group 
maintaining  the  former  point  of  view,  and  another  the  latter  (i.  e.  sta- 
bilization at  about  65). 
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The  general  background  lor  employing  monetary  technical  methods, 
especially  the  possibility  that  society  (by  raising  the  rate  of  discount  or 
by  lowering  the  rate  of  exchange)  may  intervene  in  certain  social  pheno- 
mena in  business,  will  in  economics  probably  be  classed  among  the  so- 
called  "institutional"  relations.  It  is,  as  mentioned  above,  often  far  from 
clear  what  is  meant  by  this.  In  the  present  connection  it  must  be  empha- 
sized that  the  use  of  the  discount-  and  exchange-  policy  is  in  the  last 
resort  dependent  upon  the  order  of  law,  in  this  case  legislation.  ITie 
authority  of  the  National  Bank  to  raise  or  lower  the  discount,  and  the 
State's  authority  in  consultation  with  the  National  Bank  to  fix  the  rate  of 
exchange  are  based  upon  laws  conveying  such  authority  (see  Law  on 
Danmark's  National  Bank,  No.  116,  of  7th  April  1936,  cf.  Law  No.  158  of 
29th  March  1943,  chapter  1.)  It  seems  to  me,  however,  that  in  the  lively 
economic  discussions  during  1921  and  the  following  years  on  the  causes 
of  the  great  depression,  one  thing  was  overlooked;  there  might  be  gene- 
ral disagreement  as  to  the  wisdom  of  introducing  the  monetary  technical 
measures  mentioned — raising  the  discount  and  fixing  the  exchange  at  a 
certain  point — but,  as  far  as  I  can  see,  there  can  be  no  doubt  that,  if  the 
law  had  intervened  with  a  number  of  other  compulsory,  preceptive 
regulations,  the  crisis  of  1921  with  all  its  calamities  for  the  Danish  com- 
munity might  to  a  large  extent  have  been  avoided. 

a.  Firstly,  already  in  the  nineteenth  century,  when  banking  underwent 
an  important  development  in  Denmark,  legislation  ought  to  have  inter- 
vened, laying  down  a  preceptive  regulation  obliging  all  banks  to  pay 
annually  a  small  part  of  their  net  income,  a  pro  mille  payment,  to  a 
mutual  emergency  fund  to  meet  major  losses  when  a  bank  was  facing 
bankruptcy.  Also  in  the  nineteenth  century  an  effective  bank-inspection 
should  have  been  established;  the  preceptive  regulations,  which  were 
only  made  law  after  the  disasters  of  1921,  should  have  been  introduced 
then,  to  the  effect  that:  a  bank  is  only  within  narrow  limitations  entitled 
to  own  or  to  borrow  on  its  own  shares;  no  engagement  must  ever  exceed 
a  certain  minor  part  of  the  share  capital  of  the  bank,  etc.  Such  preceptive 
rules  would  have  hindered  several  of  the  malpractices  committed  by  the 
Landmandsbank  in  1916 — 21  (cf.  Law  on  banking  No.  254  of  25th  July 
1938,  §  12.)  If  a  mutual  banking  emergency  fund  and  the  preceptive  rules 
mentioned  above  had  been  established  in  the  nineteenth  century,  for 
instance  in  1880,  the  greater  part  of  the  losses  incurred  by  the  banks, 
amounting  to  about  700  million  crowns,  (£35,000,000)  during  1922  and  the 
following  years  might  have  been  avoided  or  covered  by  the  emergency 
fund;  neither  Landmandsbanken  nor  Discontobanken  nor  a  number  of 
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other  banks  would  then  have  been  forced  to  liquidate,  causing  great  dis- 
aster to  the  community  as  a  whole, 

b.  Secondly,  legislation  ought  to  have  intervened  also  during  the  war 
years,  already  in  1914 — 15,  laying  down  preceptive  regulations  restricting 
the  dividends  of  companies  and  demanding  that  a  considerable  part  of 
the  enormous  profits  earned  by  both  industrial  and  shipping  companies 
during  1914 — 20  should  be  used  for  consolidating  the  position  of  the  com- 
panies and  for  placing  in  emergency  funds  to  be  used  for  a  reconstruc- 
tion of  industry,  and  for  meeting  the  losses  of  the  post-war  period.  As  it 
was,  only  a  few  well-managed  shipping  and  industrial  companies  fol- 
lowed a  sensible  dividend-policy  and  set  aside  savings  and  reserve  funds 
against  periods  of  slump. 

If  legislation  had  intervened  energetically  by  limiting  dividends  and 
compelling  the  companies  to  consolidate  during  the  years  1914 — 20,  we 
•should  have  avoided  a  considerable  part  of  the  bankruptcies  and  re- 
constructions of  companies  which  ravaged  Danish  business  like  a  storm 
in  the  years  after  1921. 

c.  Last  but  not  least,  we  should  also  have  escaped  inflation,  the 
disastrous  rocketing  of  wages  and  prices  during  1914 — 20,  if  legislation 
before  this  time  had  taken  action  to  prevent  the  arbitrary  movements  of 
prices  and  wages;  a  special  legal  authority  should  have  been  established 
with  power  to  intervene  wherever  prices  and  wages  were  not  fixed  in 
accordance  with  free  competition  but  through  agreements  between 
organisations  such  as  trusts  and  cartels,  or  by  collective  agreements  of 
trade-unions;  such  authority  should  be  entitled  to  fix  the  prices  of  goods 
and  workers'  wages,  with  due  consideration  for  ruling  economic  con- 
ditions, including  the  rate  of  exchange.  During  the  war-years  1914 — 18 
and  some  post-war  years  "The  Extraordinary  Commission"  made  some 
attempts  in  this  direction,  but  with  poor  results. 

During  the  period  1914 — 20  the  government  closed  its  eyes  to  the  fact 
that  companies  were  paying  abnormally  high  dividends,  and  it  did  not 
intervene  energetically  against  the  rising  prices:  it  had  therefore  no 
moral  right  to  intervene  when  the  workers  went  on  demanding  higher 
wages.  In  1914  we  ought  to  have  had  a  central  legal  authority,  entitled 
to  intervene  impartially  against  trust  and  cartels  as  well  as  against  trade 
unions  and  employers'  associations,  fixing  prices  and  wages  at  reason- 
able rates,  upholding  the  proper  proportions  between  the  wages  earned 
by  workers  and  the  prices  to  be  paid  for  goods  by  workers  and  other 
consumers.  In  that  case  the  workers  could  not  complain  of  wages  fixed 
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in  this  way,  and  the  great  inflation  of  1918 — 20  might  in  large  measure 
have  been  avoided. 

Above  I  have  described  the  depression  and  its  course,  emphasizing 
that  the  measures  appearing  under  a,  b,  and  c  could  have  prevented, 
or  to  a  large  extent  at  least  limited,  the  disastrous  effects  of  the  depres- 
sion. The  most  interesting  point  sociologically  seen,  however,  is  that 
these  measures  all  of  them  belong  to  what  I  call  negallue  causal  condi- 
tions, and  that  all  of  them  are  juridical.  The  order  of  law  did  not  inter- 
fere by  these  preceptive  legal  rules — mentioned  under  a,  b,  c — and  so 
changes  baneful  to  society  occurred,  slump  and  depression. 

However,  it  is  comprehensible  that  economies  and  sociology  have  not 
turned  their  attention  to  these  negative  causal  conditions,  for,  in  the 
changes  appearing  in  the  course  of  the  depression  as  a  chain  of  purely 
economic  causes  and  effects,  the  above-mentioned  juridical  factors  inter- 
vening in  the  changes  as  causes  were  not  present.  They  are  the  unknown 
factors;  according  to  the  usual  economic  and  sociological  scientific  con- 
ception they  are  irrational  X  factors.  They  are  ethical,  juridical  "ought- 
to-be"  phenomena.  If  they  interfere  in  the  social  processes  of  change, 
as  for  instance  the  Danish  preceptive  agrarian  law,  they  are  actually 
recognized  as  "are"-phenomena;  as  causes  they  alter  the  course  of  the 
social  changes  in  a  different  direction  from  what  it  would  have  taken 
if  these  X  causes  had  not  interfered.  The  same  thing  would  happen  if 
legislation,  through  the  legal  rules  mentioned  above  under  a,  b,  and  c, 
were  to  interfere  in  business.  When  the  order  of  law,  however,  will  not 
intervene  through  the  above  mentioned  preceptive  legal  rules,  but  leaves 
business  free  to  grapple  with  dividends,  prices  and  wages,  then  social 
changes  will  appear,  negatively  conditioned  by  the  non-intervention  of 
legislation,  together  with  social  catastrophes  as  described  above. 

At  this  point  of  the  investigation  I  have  limited  myself  to  pointing 
out  the  actual  presence  or  non-presence  of  these  juridical  causes  in  the 
processes  of  change,  and  the  social  effects  derived  from  their  presence 
or  non-presence.  Through  the  instances  mentioned  of  agrarian  and 
commercial  legislation  I  have  shown  that  the  course  of  social  changes 
takes  another  direction,  that  quite  different  changes  take  place  as  effects 
of  a  previous  condition,  depending  on  whether  these  juridical  causes  are 
present  or  non-present.  On  the  other  hand,  at  this  point  I  shall  not 
attempt  a  justification  of  these  juridical  causes,  whether  it  is  beneficial 
or  right  that  they  should  be  present  or  not  present — because  then  we 
should    attempt    an    evaluation,    and    before    that    is    undertaken,    the 
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evaluation  itself  must  be  justified.  My  task  so  far  has  been  only  to 
demonstrate  the  factual  great  importance  of  the  juridical  causes  and 
their  intervention  in  social  cause-effect  relations,  and  to  show  through 
the  errors  in  social  scientific  method — as  illustrated  above — that  it  is 
impossible  to  obtain  a  true  picture  of  the  social  cause-effect  relations 
if  we  are  content  with  explaining  only  the  purely  economic  causes  and 
effects  in  business;  that  it  is  impossible  to  find  the  causal  relations  be- 
tween social  changes,  if  we  are  not  constantly  aware  of  these  juridical 
causes  and  their  great  significance  as  positive  or  negative  causal  con- 
ditions underlying  the  social  processes  of  change.  If  we  consider  only 
Karl  Marx's  disastrous  error  of  inference,  and  the  views  of  economists 
on  the  depression  of  1921  and  the  succeeding  years,  these  are  in  them- 
selves sufficiently  deterring  examples  of  methodological  errors  in  the 
social  sciences. 

At  the  same  time  I  have  tried  to  show  that  in  the  phenomena  of  human 
society — as  in  the  phenomena  of  physical  nature — it  often  suffices  to 
point  to  a  single  process  of  change  in  order  to  demonstrate  a  law-bound 
interrelation  between  the  changes.  The  depression  of  1921  in  itself  shows 
clearly  a  law-bound  coherence  between  the  social  changes  and  the  non- 
presence  of  the  juridical  causes  enumerated  under  a,  b,  c. 

In  sociology — as  in  natural  science — the  law-bound  interrelation  be- 
tween the  changes  (popularly  called  the  relation  between  cause  and 
effect)  is  a  means  of  cognition  and  orientation  in  the  world.  We  have 
no  final  proof  that  law-bound  interrelation  in  the  last  instance  gives  us 
the  true  cognition  of  the  world.  On  the  other  hand,  there  is  no  proof 
that  law-bound  interrelation  gives  us  only  a  subjective  perception  of 
the  world,  i.  e.  a  perception  derived  from  the  nature  of  our  intellect.  The 
opinions  of  Hume  and  Kant  maintaining  this  view  cannot  be  proved 
epistemologically.  I  have  shown  elsewhere  that  Hume's  and  Kant's  view 
on  the  subjective  nature  of  our  apprehension  of  causality  or  law-bound 
interrelation  rests  on  what  I  have  called  a  basic  delusion,  an  epistem- 
ological  self-destruction,  viz:  in  proving  the  subjectivity  of  the  cognitive 
factors,  these  philosophers  unconsciously  make  use  of  those  very  cognitive 
factors  which  they  assert  are  subjective. 

II 

EXPERIMENT 

We  may  now  turn  to  the  basic  problem  mentioned  at  the  beginning 

of  this  chapter:  Ethical  nihilism  rests  on  the  traditional  conception  of 

the  notion  of  science — is  this  conception  right?  As  mentioned  above,  the 
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traditional  definition  says  that  science  is  only  observation  and  descrip- 
tion of  what  is,  and  that  it  should  be  possible  to  prove  all  assertions  to 
be  either  true  or  false,  i.  e.  either  corresponding  or  not  corresponding 
to  our  observations  of  what  is,  what  exists.  As  this  is  asserted  to  be 
the  only  true  scientific  verification,  all  statements  claiming  that  some- 
thing ought  to  be  or  must  be  are  devoid  of  scientific  meaning.  They 
cannot  be  verified  through  observation  as  being  something  that  is,  there- 
fore they  fall  outside  the  boundaries  of  science;  all  ethical  and  juridical 
assertions  are  non-scientific,  subjective,  irrational  expressions  of  senti- 
ment. It  is  true,  as  I  have  shown,  that  as  legal  rules  in  laws  and  law- 
court  practice  they  may  be  ascertained  as  factually  existing  and  as 
causing  changes  in  economical  and  other  causal  relations.  However,  the 
contents  of  the  rules  are,  as  ought-to-be-phenomena  inexplicable  and 
cannot  be  scientifically  proved.  We  can  only  note  that  certain  psycho- 
social causes — law  and  morality — exist,  that  they  influence  the  life  of 
humanity,  factually  causing  changes  in  it.  But  science  cannot  explain 
why  they  have  this  influence. 

The  question  now  is  whether  this  inherited  definition  of  science  and 
scientific  verification  is  right. 

Science  of  older  times  was  mainly  descriptive.  The  subjects  first 
organised  as  sciences  were  mathematics,  astronomy,  physics,  chemistry 
etc.,  and  they  kept  to  actual  descriptions  of  the  external  mechanical 
world,  its  characteristics  and  conditions  in  space  and  time,  similarities 
and  differences,  and  law-bound  interrelations.  Later  on  the  organic  world 
was  included  under  the  domain  of  scientific  research;  at  first  also  these 
sciences  were  purely  descriptive,  such  as  botany  and  zoology. 

Present  day  science,  however,  does  not  limit  itself  to  describing  the 
factual  correlations  in  time  and  space,  similarity  and  difference  and 
law-bound  interrelation.  A  number  of  other  sciences  have  made  their 
appearance  in  modern  times,  which  are  still  increasing  in  number  and 
importance,  and  for  the  very  reason  that  they  yield  something  different 
from  and  more  significant  than  a  mere  description,  they  have  gained  a 
radical  influence  on  the  life  of  humanity.  As  a  matter  of  fact,  they  have 
in  the  course  of  the  last  150  years  completely  revolutionised  the  con- 
ditions of  life  for  mankind,  in  such  provinces  as  cultivation  of  the  soil, 
exploitation  of  raw  materials,  dwellings,  means  of  traffic,  communication 
etc.  These  sciences  are  called  the  applied  or  practical  natural  sciences 
— in  contradisctinction  to  the  above  mentioned  descriptive  or  theoretical 
natural  sciences.  Among  the  most  important  of  these  sciences  dealing 
with  the  inorganic  world  may   be  mentioned   technology,  mechanics, 
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electro-technics,  technical  chemistry,  engineering  (including  the  con- 
struction of  buildings,  factories,  roads,  bridges,  and  hydraulic  engineer- 
ing), and  the  various  branches  of  science  concerned  with  technical  means 
of  transport,  telephone,  telegraph  and  radio.  Among  sciences  dealing  with 
the  organic  world  may  be  mentioned:  the  science  of  agriculture  and 
forestry,  veterinary  and  medical  sciences. 

None  of  these  modern  sciences  would  have  come  into  being  if  they  had 
kept  to  science  in  accordance  with  the  traditional  definition,  i.  e.  a  mere 
description  of  what  is.  What  is  the  method — quite  different  in  nature 
from  the  descriptive  method — which  has  created  these  sciences  and  made 
possible  their  powerful  intervention  and  transformation  of  the  life  of 
mankind? 

This  method  we  can  best  characterise  as  the  method  of  experimental 
experience.  Modern  natural  science  uses  two  methods:  description  and 
experiment.  The  latter  is  based  on  the  assumption  that  the  laws  of 
nature  are  valid  regardless  of  time,  i.  e.  they  aie  assumed  to  be  valid 
for  past,  present  and  future,  see  above  chapter  4.  In  the  applied  or  prac- 
tical natural  sciences  the  experiment  is  used  by  means  of  certain  changes, 
causes,  to  produce  changes,  effects,  which  are  beneficial  to  mankind, 
useful  for  satisfying  the  needs  of  mankind  in  the  best  possible  manner. 
These  changes  may  in  short  be  called  expedient.  The  expedient  experi- 
ment may  also  be  named  the  evaluating  experiment,  see  further  in  the 
text  above  pp.  74 — 94. 

From  the  above  it  follows  that  the  traditional  conception  of  the  notion 
of  science  as  a  mental  activity  which  only  observes  and  describes  what 
is,  is  not  true.  Already  the  laws  of  nature,  valid  at  any  time,  exceed  this 
definition  and  are  based  on  the  idea  that  something  will  be.  However, 
by  the  most  important  method  of  applied  science — the  expedient  experi- 
ment— the  traditional  definition  is  completely  shattered.  Here  we  musl 
employ  quite  different  linguistic  expressions;  is  or  is  not  will  not  suffice. 
And  we  shall  find  that  special  linguistic  expressions  have  involuntarily 
grown  up  for  the  use  of  the  expedient  experimental  experiences.  In 
applied  science  we  generally  express  ourselves  in  the  following  manner: 
in  order  to  obtain  the  expedient  effect:  the  carbon  arc  lamp,  we  must 
use  certain  substances  and  an  electric  current;  in  order  to  obtain  the 
expedient  effect:  cure  of  or  resistance  against  diabetes,  we  must  give 
injections  of  insulin.  When  the  expedient  effects  are  of  vital  necessity 
for  human  beings,  we  use  the  strongest  expressions  of  the  language, 
shall,  must,  have  to,  ought  to. 

The  traditional  definition  limiting  all  scientific  assertion  to  2  classes: 
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true  or  false,  must  accordingly  be  rejected  as  untenable.  Besides  the  two 
assertions  that  something  is  true  or  false — and  statements  on  the  laws 
of  nature  expressing  future  probability — we  have  judgments  following 
on  the  expedient  experiments,  expressing  that  something  has  to  be,  must 
be,  or  ought  to  be. 

The  descriptive  empirical  method  and  the  experimental  empirical 
method  must  be  employed  together,  also  in  the  sciences  treating  of  human 
psychical  life,  including  the  social  sciences.  The  branch  of  medicine 
dealing  with  mental  diseases,  psychiatry,  starts  by  giving  a  description 
of  the  phenomena  of  the  disease  and  their  causal  relations,  and  then 
aims  at  giving  the  patient  an  empirical  experimental  treatment  based 
upon  these  causal  relations.  In  exactly  the  same  way  criminology  must 
begin  by  giving  a  biological  and  sociological  description  of  the  different 
types  of  offenders,  and  of  the  social  surroundings  under  which  they 
have  grown  up  and  are  now  living.  The  next  step  is,  through  experiments 
and  experience,  to  find  the  most  expedient  methods  of  treatment — either 
punishment  or  cure.  Therefore  modern  criminology  must,  through  an 
extensive  use  of  experimental  experiences,  endeavour  to  find  a  way  to 
physical  and  psychical  treatment  of  offenders  against  the  laws,  in 
each  case  the  most  expedient  treatment  as  far  as  both  the  individual 
and  society  are  concerned.  It  is  well  known  that  in  modern  jurisprudence 
and  criminology  there  is  a  strong  tendency  to  consider  punishment  only 
as  a  means  to  an  end,  viz:  in  the  most  practical  manner  to  yield  society 
protection  against  criminals,  and  to  relinquish  the  view  of  older  times 
considering  punishment  as  a  retaliation,  as  an  atonement  of  guilt,  cf. 
the  interesting  treatise  Ake  Petzdll:  The  social  function  of  punishment, 
in  "Theoria",  1947,  vol.  XIII  part  I,  p.  1 — 46  (criminal  cases  p.  30 — 46) 
and  Olof  Kinberg:  On  the  concept  of  "Psychopathy"  and  the  treatment 
of  the  so-called  "Psychopaths",  same  journal,  1946,  vol.  XII.  part  III. 
p.  169 — 180.  Accordingly,  it  is  evident  that  jurisprudence  and  crimi- 
nology must  be  based  upon  extensive  experiences  as  to  which  kinds  of 
treatment,  punishment  or  cure,  are  most  practical  in  use  on  the  differ- 
ent types  of  criminals;  here  we  also  include  preventive  methods  to  be 
used  on  certain  types  especially  dangerous  to  society,  before  they  have 
committed  a  crime.  The  scientific  method  in  this  section  of  sociology  is 
on  the  whole  the  same  as  that  used  in  the  applied  natural  sciences;  I 
have  described  it  as:  the  'empirical  experimental  (evaluating)  method, 
or:  the  experimental  method  of  arriving  at  the  most  expedient  effects 
on  the  basis  of  the  widest  possible  experiences.  However,  even  the  opinion 
maintained  by  some,  that  punishment  is  first  and  foremost  retaliation. 
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the  individual  offender's  atonement  of  guilt,  cannot  be  based  upon  meta- 
physical conceptions,  but  only  upon  experimental  experiences,  to  the 
effect  that  in  a  treatment  of  lawbreakers  graduating  punishment  in  pro- 
portion to  the  more  or  less  serious  character  of  each  single  crime,  gives 
the  most  practical  results  both  for  the  individual  offender  and  for  society; 
accordingly,  the  group  of  people  to  be  treated  in  this  manner  must  be 
limited  to  quite  normal  criminals.  All  references  to  "indeterminism",  to 
"the  freedom  of  the  will"  or  to  "determinism"  must  be  dismissed  as 
mystical  conceptions,  which  cannot  be  proved  by  experimental  experi- 
ences and  therefore  are  useless  in  modern  science.  The  problem  of  de- 
terminism-indeterminism  is — as  I  have  attempted  to  prove  elsewhere — a 
sham-problem,  a  problem  on  metaphysical  notions  lying  outside  all 
scientific  experience.  We  do  not  even  know  the  meaning  of  "cause  and 
effect  relation"  or  "law-bound  coherence"  in  the  physical  world;  it  is 
therefore  altogether  useless  to  discuss  the  old  problem:  determinism-in- 
determinism  in  the  psychical  world.  We  may  in  future  spare  ourselves 
this  whole  discussion  and  the  time  wasted  upon  this  old  metaphysical 
problem  never  to  be  solved  through  experience  and  lying  entirely  out- 
side the  realm  of  experience,  cf.  my  exposition  in  my  book:  The  Foun- 
dation of  Human  Thought,  1949,  pp.  270 — 71.  In  criminology  there  can 
be  no  reason  whatever  for  taking  up  this  impossible  old  metaphysical 
sham-problem;  it  is  sufficient  to  state  that  it  can  be  proved  through  ex- 
tensive experimental  experiences  that  by  means  of  various  methods  of 
treatment,  tested  by  experience,  it  is  possible  on  various  types  of 
criminals  to  obtain  certain  effects,  expedient  for  the  individual  and  for 
society.  All  metaphysical  conceptions  on  guilt  and  the  like — whether 
they  are  based  upon  impossible  ideas  such  as  "indeterminism"  or 
"determinism"  or  on  other  ideas — can  beforehand  be  dismissed  as  being 
scientifically  untenable.  The  basic  notion  of  guilt  can  be  maintained 
only  if,  on  the  basis  of  our  experimental  experiences  in  this  psychical 
province,  it  can  be  proved  to  be  expedient,  practical  in  attaining  certain 
social  and  individual  effects.  The  fundamental  principles  in  law-giving, 
showing  the  different  but  equally  justified  connotations  of  the  notion  of 
justice,  are  also  upheld  by  mankind's  experimental  psycho-social  ex- 
periences through  thousands  of  years,  see  above  in  the  text  pp.  227 — 230. 
The  basic  concept  of  "right"  is  in  science  of  to-day  not  a  metaphysical 
problem,  with  an  abstract  "nature",  from  which  to  deduct  conclusions, 
it  is  simply  a  benefit,  which  through  many  experiences  it  has  proved 
expedient  to  protect  as  far  as  is  practically  feasible.  In  jurisprudence  a 
benefit  has   the   same  meaning   as   in  modern   economics:   a   constant 
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cause  of  satisfaction  of  needs.  Only  careful  experimental  experiences  can 
show  which  social  benefits  are  to  be  protected  by  means  of  lawgiving. 
We  can  never  on  the  basis  of  the  "nature"  of  a  certain  right,  for  instance 
the  right  of  mortgage,  deduce  certain  juridical  effects  or  deny  their 
validity.  Elsewhere  I  have  expressed  it  as  follows:  If  certain  practical 
effects  of  a  right  "are  at  variance  with  the  "nature"  of  this  right — then 
it  is  so  much  the  worse  for  this  right's  "nature".  This  "nature"  can  do 
only  like  the  Moor:  it  has  done  its  duty  and  may  leave." 

Not  only  in  criminal  law  and  theory  of  law  must  science  make  use 
of  the  method  of  experimental  experience  in  order  to  find  the  most  ex- 
pedient solutions,  the  same  methods  must  also  be  used  in  civil  law  and 
constitutional  law.  As  an  example  I  should  like  to  mention  that  only 
by  a  purely  empirical  experimental  investigation  of  how  the  French, 
English,  German  and  Scandinavian  rules  on  registration  of  rights 
of  real  property  have  worked  out  in  practical  life,  can  we  arrive  at  the 
most  expedient  legislation  in  this  province,  cf.  my  memorandum  on  the 
Danish  law  on  land  registration,  1923,  and  the  Danish  Land  Registration 
Act,  of  31  march  1926.  The  same  applies  to  many  of  the  great  and  small 
problems  as  to  what  are  the  best  regulations  in  civil  law  on  such  matters 
as  purchase  and  sale,  rent,  bail,  the  instalment  system,  insurance,  and 
so  forth.  In  all  these  provinces  we  use  the  same  experimental  method  as 
in  the  natural  sciences.  Through  a  number  of  psycho-social,  economic, 
technical  and  other  experiences,  we  try  by  the  empirical  experimental 
method  to  find  the  most  expedient  legal  rules.  Naturally,  jurisprudence, 
like  all  social  sciences  and  natural  sciences,  is  both  descriptive  and  ex- 
perimental, partly  a  description  of  actually  existing  law  and  justice, 
partly  an  empirical  experimental  investigation  of  what  are  the  best  laws 
and  regulations.  However,  as  shown  in  the  theory  of  the  sources  of  law, 
even  descriptions  of  the  actually  valid  laws  are  so  permeated  by  cause- 
effect  investigations  and  discussions  as  to  which  rules  would  be  most 
expedient  in  the  various  provinces,  where  the  law  is  found  to  be  im- 
perfect, unsatisfactory  or  obscure,  that  even  positive  jurisprudence  may 
just  as  well  be  called  an  experimental  empirical  science  as  a  descriptive 
science. 

What  is  true  of  criminal  law  and  civil  law  also  applies  to  consti- 
tutional law.  In  the  description  by  historical  science  of  the  cause-effect 
relations  in  the  constitutional  life  of  different  societies  we  posses  an 
enormous  empirical  material  throwing  light  upon  the  problem  of  which 
constitution  is  the  most  expedient.  We  may  mention  as  examples  the 
enormous  amount  of   experience  to  be  derived  from  a  thorough  in- 
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vestigation  of  the  decline  and  fall  of  the  Roman  society,  the  disasters 
befalling  the  modern  German  and  Italian  dictatorships,  and  of  the  cir- 
cumstances leading  to  the  victory  gained  by  these  dictatorships  over 
older  democratic  constitutions.  This  whole  sum  of  experiences  lies  open 
to  experimental  investigation  and  exploitation  for  the  benefit  of  future 
constitutional  life  in  the  societies. 


From  the  above  it  will  now  be  clear  that  the  juridical  factors  inter- 
vening in  economic  and  other  sociological  cause-effect  relations,  which 
we  had  to  leave  as  the  unknown  X  in  these  causal  relations,  because 
they  seemed  irrational  or  rather  arational  as  seen  from  the  traditional 
conception  of  science,  in  reality  are  quite  natural  and  scientifically  com- 
prehensible rational  factors,  viz.:  as  applied  or  practical  sociology,  as 
rational  experimental  intervention  in  social  causal  relations  in  order  to 
obtain  the  effects  most  expedient  for  society.  Consequently,  the  whole 
artificial  theory  of  value-nihilism,  with  its  tortuous  maze  of  absurd  and 
futile  ideas,  may  be  discarded  both  in  sociology,  political  economy, 
jurisprudence  and  ethics.  We  may  now  delete  this  curious  chapter  in 
the  history  of  human  delusions;  and  masses  of  complicated  and  artificial 
thought-constructions  in  books  and  periodicals  may  now  be  regarded  as 
waste-paper.  In  future  we  shall  be  able  to  devote  ourselves  exclusively 
to  a  fertile  practical  task:  in  all  applied  sociology,  jurisprudence,  political 
econoiny  etc.  we  shall  endeavour  through  the  experimental  empirical 
method  to  find  the  most  expedient  means  of  intervention  in  social  causal 
relations,  and  thus  work  out  the  most  satisfactory  conditions  in  these 
domains  for  human  society. 
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